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[Leg.  Int.,  Vol.  29,  p.  44.] 

Bell  vs.  Hartman. 

The  right  of  rescission  cannot  he  exercised  until  every  practical  means  have  heen  taken 

to  restore  things  to  their  original  position. 
Plaintiff  upon  the  facts  in  this  case  not  entitled  to  a  reconyeyance. 
Purchaser  is  not  obliged  to  make  inquiries  as  to  the  title  from  one  who,  by  deed  duly 

acknowledged,  has  emphatically  declared  that  his  interest  is  at  an  end. 

Rule  for  a  new  trial  and  motion  for  judgment  on  points  reserved. 
Opinion  delivered  January  27,  1872,  by 

Hare,  P.  J. — ^This  ease  arises  out  of  an  agreement  under  seal  between 
tbe  plaintiff,  Thomas  Bell,  of  the  one  part,  and  one  Henry  B.  Lyons  of 
the  other.    The  material  words  of  the  instrument  are  as  follows : 

"  The  said  Henry  B.  Lyons,  being  the  owner  of  a  lease  for  a  certain 
stone  quarry,  situate  near  Chester,  Delaware  county,  given  by  James  Swing 
to  said  Henry  B.  Lyons,  for  three  years  from  March  1,  1869,  and  also 
of  a  stone  business  carried  on  at  707  Sansom  street  in  the  city  aforesaid, 
for  the  consideration  hereinailer  mentioned,  doth  for  himself,  his  heirs, 
executors  and  administrators,  covenant  with  the  said  Thomas  Bell,  his 
executors,  administrators  and  assigns,  that  he,  the  said  Henry  B.  Lyons, 
will  and  bv  these  presents  does  dispose  of  and  convey  unto  the  said 
Thomas  Bell,  a  full  and  undivided  one-half  interest  in  said  stone  busi- 
ness, for  the  full  and  unexpired  term  of  said  before  mentioned  lease, 
under  the  terms  and  conditions  as  mentioned  in  said  lease.  In  con- 
sideration whereof,  the  said  Thomas  Bell  doth  for  himself,  his  executors 
and  administrators,  covenant  and  promise  with  and  to  the  said  Henry  B. 
Lyons,  his  executors,  administrators  and  assigns,  to  forthwith  convey 
by  proper  deed  of  conveyance  unto  the  said  Henry  B.  Lyons  all  that 
certain  lot  or  piece  of  ground,  with  the  improvements  thereon  erected, 
situate  No.  1717  Federal  street,  in  the  Twenty-sixth  ward  of  the  city 
aforesaid,  clear  of  all  incumbrance  other  than  a  ground-rent  of  forty- 
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four  dollars  per  year.  And  also  all  that  certain  lot  or  piece  of  ground 
with  the  improvements  thereon  erected,  situate  No.  1724  Afton  street, 
in  the  Twenty-sixth  ward,  city  aforesaid,  clear  of  all  incumbrance  other 
than  a  certain  yearly  erouna-rent  of  thirty-six  dollars  per  year.  The 
said  Thomas  Bell  is  also  to  giv^  to  the  said  Henry  B.  Lyons,  on  the 
signing  of  this  agreement,  his  promissory  note  for  five  hundred  dollars, 
payable  in  ninety  days  from  this  date,  which,  as  soon  as  the  money  is 
raised  thereon,  is  to  be  placed  in  bank  to  the  credit  of  the  firm  as  work- 
ing capital." 

It  is  important  to  observe,  that  while  this  a^eement  is  executory  on 
one  side  it  is  executed  on  the  other.  "  The  said  H.  B.  Lyons  doth  for 
himself,  his  heirs,  executors  and  administrators,  covenant  with  the  said 
Thomas  Bell,  his  executors,  administrators  and  assigns,  that  he,  the 
said  H.  B.  Lyons,  will  and  by  these  presents  does  dispose  of  and  convey 
unto  the  said  Thomas  Bell,  a  full  and  undivided  one-half  interest  in  said 
lease,  and  a  full  and  undivided  one-half  interest  in  said  stone  business." 
Obviously  nothing  more  was  requisite  on  the  part  of  Lyons.  He  might 
possibly  be  called  on  to  execute  a  formal  assignment  by  way  of  fur- 
ther assurance,  but  an  undivided  moietv  of  his  interest  under  the  lease 
and  in  the  stone  business  vested  in  Bell  immediately  on  tke  sealing  of 
the  agreement.  ' 

It  is  on  the  other  hand  equally  plain  that  Bell  was  bound  to  execute 
a  conveyance  of  the  premises  which  were  the  consideration  of  the  trans- 
fer maae  by  Lyons.  This  duty  was,  according  to  the  terms  of  the 
agreement,  absolute,  and  to  be  fulfilled  without  delay.  Accordingly, 
the  parties  called  on  Mr.  Clement,  who  seems  to  have  been  Bell's  con- 
veyancer, and  asked  him  to  draw  the  deed.  Clement  objected  to  have 
the  deed  drawn  to  Lyons  on  the  ground  that  certain  things  remained 
to  be  done  by  him,  and  it  was  then  suggested  that  Buck,  who  occupied 
an  ofi^ce  in  the  same  building,  should  be  the  grantee,  subject  to  an 
agreement  on  his  part  to  convey  to  no  one  without  the  joint  authority 
ot  Bell  aud  Lyons.  Mr.  Clement  does  not  inform  us  what  Lyons  had 
left  undone ;  and  his  statement  is  contradicted  by  Buck,  who  says  that 
he  took  the  title  exclusively  for  Lyons. 

Bell  went  into  possession  of  the  stone  quarry  under  the  agreement, 
and  proceeded  to  carry  on  the  business  which  had  been  prosecuted  bv 
Lyons.  There  is  evidence  that  it  was  not  unprofitable,  and  might  with 
care  and  attention  have  yielded  an  income.  But  he  soon  became  dis- 
satisfied with  Lyons,  and  was,  if  we  may  believe  the  witnesses,  remiss 
and  indolent  himself  What  his  grounds  of  complaint  were  we  are  not 
distinctly  told,  but  one  of  them  seems  to  have  been  that  Lyons  did  not 
give  sufiacient  time  and  attention  to  the  business  of  the  firm.  It  is  also 
alleged  that  he  was  in  arr ear  to  the  hands  at  the  stone  quarry,  and 
that  they  refused  to  work  for  Bell  unless  their  demands  were  paid. 
But  it  cannot  be  pretended  that  this  was  a  defect  of  title  invalidating 
the  sale,  and  Bell  might  obviously  have  enga^  other  workmen  to  ex- 
cavate the  stone.  The  result  was  a  determination  on  his  part  tO  rescind 
the  contract  and  resume  possession  of  the  land  which  he  had  conveyed 
to  Buck. 

In  the  meantime  other  events  had  occurred  which  led  directly  to  this 
suit.   Lyons  was  indebted  to  Morris  and  agreed  to  convey  the  land 


Digitized  by 


DISTRICT  CX)URT,  PHILA. 


S 


which  he  had  purchased  from  Bell  in  paym^t  He  said  that  Buck 
held  the  title  for  him  and  would  give  a  deed.  Morris  called  on  Buck, 
who  confirmed  this  statement  It  was  accordingly  agreed  that  a  deed 
should  be  prepared  and  executed  by  Buck.  Nothing  was  said  at  this 
time  that  could  indicate  the  existence  of  an  obstacle ;  but  at  a  subse- 
quent meeting  at  the  Becorder's  office,  Morris  was  informed  by  Buck 
that  Clement,  who  was  confined  to  his  house  by  illness,  had  a  claim  for 
fees,  and  that  Buck  would  not  convey  until  this  demand  was  satisfied. 
Morris  promised  in  reply  to  see  that  Clement  sot  his  money,  and  Buck 
then  executed  the  deed.  It  does  not  appear  that  the  sale  by  Lyons  to 
Morris  and  the  consummation  of  it  through  the  deed  from  Buck  were 
communicated  to  Bell.  But  this  does  not  necessarily  imply  bad  faith 
on  the  part  of  Lyons.  Bell  was  in  possession  of  the  quarry  and  engaged 
in  carrying  on  the  business,  and  Lyons  might  therefore  think  himself 
entitlea  to  the  equivalent  for  which  he  had  stipulated.  On  learning 
what  had  occurred,  Bell  was,  however,  much  dissatisfied,  and  deter- 
mined to  test  the  validity  of  the  transaction  by  an  ejectment.  The  suit 
was  brought  against  Boss,  who  having  boueht  from  Morns  with  notice 
of  Bell's  claim,  must  stand  or  fall  by  the  title  of  his  vendor. 

The  case  ww  left  to  the  jury,  who  found  a  verdict  for  the  plaintifiT, 
subject  to  two  points  reserved.  One,  had  Bell  any  equity  to  a  recon- 
veyance ?  the  other,  if  such  an  equity  existed  was  there  any  evidenoe 
of  notice  to  Morris?  On  both  points  the  court  are  of  opinion  with  the 
defendant. 

'Looking  solely  to  the  agreement  by  which  the  rights  of  the  partis 
were  originally  defined,  the  first  point  does  not  admit  of  a  doubt  In 
putting  his  hand  and  seal  to  the  instrument,  Lyons  did  all  that  was 
requisite  to  entitle  him  to  a  conveyance.  It  operated,  as  I  have  already 
stated,  as  an  immediate  assignment  of  an  undivided  moiety  of  his  in- 
terest in  the  lease  to  Bell,  who  showed  that  he  so  understood  it  by  going 
into  possession  as  a  joint  owner.  What  right  then  could  he  assert  to 
the  land  conveyed  to  Buck  ?  It  is  true  that  Lyons  had  a  further  duty 
to  perform,  which,  according  to  Bell,  was  not  fulfilled.  Giving  the 
weight  to  this  evidence  which  it  may  be  thought  to  want,  still  this  duty 
was  not  a  condition  precedent  to  the  obligation  on  Bell's  part  to  con- 
vey. The  partnership  and  all  that  it  implied  was  to  succeed  the  trans- 
fers made  on  either  side. 

It  is  said,  however,  that  when  the  parties  met  in  the  o&ce  of  Mr. 
Clement,  the  agreement  was  varied  by  a  stipulation  that  Buck  should 
hold  the  title  as  a  security  that  Lyons  would  render  faithful  and  effi- 
cient service  as  a  partner.  To  vary  a  covenant  by  parol  there  must  be, 
first,  a  consideration ;  next,  if  the  title  to  land  is  involved,  evidence  to 
take  the  ease  out  of  the  statute  of  frauds ;  and  finally,  the  new  agree- 
ment must  be  sufficiently  certain  to  enable  a  chancellor  to  ascertain 
how  far  and  on  what  points  it  has  superseded  the  old.  In  the  present 
instance  it  is  not  easy  to  discover  the  consideration  for  the  alleged 
waiver  on  the  part  of  Lyons.  He  had  a  vested  equitable  interest  which 
might  have  been  enforced  by  a  suit  for  a  specific  performance.  If  this 
right  was  good  against  Bell  it  was  equally  good  against  Buck,  to  whom 
Bell  had  conveyed  with  notice  of  the  articles  of  agreement.  Why 
should  Lyons  agree  to  postpone  this  right  indefinitely  by  a  stipulietion 
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that  it  should  not  be  enforced  without  the  consent  of  Bell  ?  It  cannot 
be  said  that  he  was  a  gainer  bj  the  change,  or  that  it  could  be  a 
source  of  injury  to  Bell.  There  was  consequently  nothing  on  either 
side  that  could  serve  as  a  consideration.  The  strong  presumption  is, 
that  the  conveyance  was  made  toiBuck  to  avoid  the  judgments  which 
were  outstanding  against  Lyons.  If  so,  the  deed  to  Morris  was  in 
entire  accordance  with  the  obligation  which  had  devolved  on  Buck  as 
a  trustee. 

There  is  another  consideration  which  must  not  be  overlooked.  When 
a  deed  is  made  to  A  for  the  purpose  of  giving  effect  to  a  covenant  to 
convey  to  B,  the  latter  has  an  e(]^uitable  estate  which  cannot  be  sur- 
rendered by  any  means  less  certam  than  those  through  which  it  was 
acquired.  It  does  not  do  to  allege  an  oral  trust  in  favor  of  the  grantor, 
because  such  evidence  is  excluded  by  the  statute  of  frauds.  To  admit 
it  would  give  occasion  for  the  evils  against  which  the  Legislature  meant 
to  guard. 

Moreover,  the  alleged  trust  is  not  sufficiently  definite  to  control 
Lyons'  right  to  a  conveyance  under  the  articles  of  agreement.  A  sealed 
instrument  cannot  be  varied  by  parol  at  common  law.  The  case  of 
West  vs.  Blakeway,  2  M.  &  G.  729,  shows  the  inflexible  severity  with 
which  this  rule  is  enforced  in  England.  Relief  may  no  doubt  be  given 
in  equity  to  a  party  who  has  changed  his  position  for  the  worse  on  the 
faith  of  an  assurance  that  the  covenant  need  not  be  observed.  But  this 
course  should  not  be  adopted  unless  the  new  agreement  is  made  out 
with  sufficient  distinctness  to  afford  a  certain  guide.  The  court  will  not 
leave  the  sure  basis  of  the  sealed  instrument  unless  they  are  satisfied 
that  in  so  doing  they  will  give  effect  to  a  purpose,  which,  if  not  ascer- 
tained with  equal  clearness,  is  at  leajst  established  beyond  a  reasona- 
ble doubt.  Can  this  be  said  in  the  present  instance  ?  How  long  was 
Buck  to  hold  the  title  and  as  a  security  for  what  ?  The  partnership 
between  Bell  and  Lyons  might  endure  for  many  years;  was  the 
trust  to  await  the  termination  of  the  partnership?  Buck  was  not 
to  convey  without  Bell's  assent.  Did  this  entitle  Bell  to  withhold 
the  estate  arbitrarilv  from  Lyons?  Unless  these  questions  can  be 
answered  satisfiictorily,  a  chancellor  should  obviously  permit  the  law 
to  take  its  course. 

If  the  points  upon  which  I  liave  touched  were  all  with  the  plaintiff, 
it  would  still  be  requisite  to  show  that  there  was  a  failure  of  considera- 
tion entitling  him  to  rescind  the  contract,  and  that  he  took  the  necessary 
steps  for  that  purpose.  The  only  evidence  on  the  former  head  is,  that 
Lyons  did  not  give  his  time  and  services  as  a  partner.  The  testimony 
on  this  point,  which  is  extremely  vague,  is  met  by  a  countercharge  that 
there  was  a  want  of  diligence  on  the  part  of  Bell.  It  is  not  necessary 
to  weigh  these  conflicting  allegations.  The  good  conduct  and  fidelity 
of  Lyons  were  not  conditions  precedent  to  his  right  to  a  conveyance 
agreeably  to  the  articles  under  seal ;  and  if  we  regard  this  as  varied  by 
what  tooK  place  in  Clement's  office,  still  the  failure  of  consideration  was 
merely  partial,  because  Bell  was  in  actual  possession  as  assignee  of  an 
undivided  moiety  of  a  lease.  He  could  not,  therefore,  bring  an  eject- 
ment to  oust  Lyons  or  those  claiming  under  him,  without  returning  or 
tendering  what  he  had  received.   The  right  of  rescission  is  summi  juris. 
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and  cannot  be  exercised  until  every  practicable  means  have  been  taken 
to  restore  things  to  their  original  position. 

The  second  point,  vrhether  there  was  any  evidence  of  notice  to  Morris, 
is  equally  clear.  The  statement  of  Lyons  that  Buck  held  the  title  for 
him  was  corroborated  by  Buck.  The  only  impediment  alleged  by  the 
latter  that  Clement  had  not  been  paid  ceased  when  Morris  assumed 
the  debt.  The  case  might  seem  to  be  within  the  doctrine  of  Sergeant 
and  IngersoU,  7  Barr,  340,  3  Harris,  343,  that  he  who  purchases  an 
imperfect  or  inchoate  title  must  abide  by  the  case  of  his  vendor.  This 
principle  is,  however,  limited  by  another  which  pervades  the  whole 
doctrine  of  notice,  and  is  clearly  recognized  in  the  opinion  of  Ch.  J. 
Gibson.  All  that  the  law  requires  from  a  buyer  is,  that  he  shall  take 
every  practicable  means  of  ascertaining  the  true  state  of  the  title.  If 
such  an  inquiry  does  not  lead  to  the  discovery  of  anything  that  forbids 
the  purchase,  he  may  buy  with  safety.  In  the  case  before  us  Morris 
consulted  the  equitable  owner  and  the  holder  of  the  legal  title  and  was 
informed  by  both  that  the  way  was  clear. 

If  he  examined,  as  it  may  be  presumed  that  he  did,  the  agreement 
under  seal,  it  corroborated  their  assertions.  He  certainly  had  no  reason 
to  inauire  of  Bell,  who  had  declared  in  the  most  emphatic  way;  by  a 
deed  duly  acknowledged  and  recorded,  that  his  interest  in  the  transac- 
tion was  at  an  end.  To  infer  notice  under  such  circumstances  would 
be  equally  against  law  and  common  sense. 

The  result  is  judgment  for  the  defendant  on  the  points  reserved. 

Aaron  Thompson^  Esq.,  for  plaintiff. 

Charles  E.  Morris  and  T.  Bradford  Duright,  Esqs.,  for  defendant. 

[Leg.  Int,  Vol.  29,  p.  108.] 
HOFKINSON  VS.  LeEBB. 

The  sheriff  is  liable  for  the  custody  of  a  defendant  taken  in  execution  under  a  ca.  m., 
although  the  defendant  is  afterwards  discharged  by  the  decree  of  an  insolvent  court. 

The  creditor  has  two  concurrent  remedies,  and  his  appearance  as  a  claimant  in  bank- 
ruptcy against  the  defendant  does  not  affect  his  right  to  proceed  against  the  sheriff 
for  the  escape. 

Opinion  delivered  March  30, 1872,  by 

Hare,  P.  J. — This  is  an  action  of  debt  against  the  sheriff  for  having 
suffered  and  permitted  one  P.  F.  Cooper,  whom  he  had  taken  in  execu- 
tion under  a  oa.  sa,  issued  by  the  plaintiff,  to  escape  from  his  custody 
without  the  plaintiff's  license  or  consent.  The  defendant  pleaded  nil 
debet  and  two  special  pleas. 

The  first  of  these  pleas  avers  that  after  the  said  time  when,  etc.,  and 
before  suit  brought,  the  said  P.  F.  Cooper  filed  his  petition  in  bank- 
ruptcy in  the  District  Court  of  the  United  States,  that  the  proceedings 
in  the  said  court  resulted  in  his  discharge,  and  that  the  plaintiff  subse- 
quently proved  the  debt  for  which  the  ca.  sa,  issued  as  in  the  declara- 
tion mentioned  before  a  register  in  bankruptcy,  and  received  a  dividend 
thereon  of  one  hundred  and  fifty-seven  dollars  and  ^^ty  cents  from 
William  Vogdes,  Esq.,  the  bankrupt's  assignee. 

The  second  special  plea  is  substantially  as  follows :  That  the  said 
P.  F.  Cooper  was  retaken  by  the  sheriff,  to  which  arrest  he  voluntarily 
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submitted,  and  therenpoii  applied  to  the  Court  of  Common  Pleas  for 
relief  as  an  insolvent  debtor,  and  that  saoh  proceedings  were  had  in  the 
said  court  that  he  was  discharged  from  arrest,  custody  and  confinement, 
under  the  said  writ  of  capias  ad  saHsfadendum. 

It  was  contended  on  b^alf  of  uie  former  plea,  that  no  man  could 
assert  two  distinct  and  inconsistent  riehts  or  adopt  different  and  irrecon* 
cilable  remedies.  The  foundation  of  the  plaintifi^'s  claim  as  set  forth 
in  the  declaration  was,  that  he  had  lost  his  remedy  through  the  laches 
of  the  plaintifi*  in  releasing  Cooper  from  the  arrest  By  appearing  be- 
fore the  register  in  bankruptcy  and  receiving  a  dividend  from  the 
estate  the  plaintiff  admitted  that  the  originsu  demand  was  still  in 
force  notwithstanding  tho  escape.  This  was  an  election  to  look  to  the 
defendant  in  the  execution  which  discharged  the  sheriff. 

A  passage  in  Watson's  Law  of  Sheriff,  p^  141,  gives  some  color  to  this 
argument  It  is  there  said, "  that  if  the  defendant  returns  to  prison  after 
a  permissive  escape  the  plaintiff  ma^  treat  him  as  in  execution ;  but  it 
seems  that  he  would  thereby  waive  his  action  a^inst  the  sheriff" 

All  that  the  books  cited  to  sustain  this  position  can  be  said  t# estab- 
lish is,  that  if  the  defendant  be  set  at  large  under  these  circumstances 
by  a  subsequent  sheriff,  the  plaintiff  must  choose  which  he  will  sue,  and 
cannot  treat  the  defendant  as  having  remained  in  custody  for  the  pur- 
poses of  one  action  while  alleging  in  another  that  he  escaped.  Such  a 
case  would  be  an  eminently  proper  one  for  the  doctrine  of  election  as 


the  present,  where  the  alleged  incongruity  consists  in  proceeding  simul- 
taneously against  the  debtor  and  the  sheriff.  The  authorities  render  it 
very  clear  that  taking  the  defendant  in  execution  does  not  satisfy  the 
debt,  and  is  merely  a  means  whereby  the  j)laintiff  may  obtain  the 
amount  due:  Bloomfield^a  Case,  5  Rep.  870.  "His  body,  says  Lord 
Coke,  is  taken  in  execution  to  the  intent  that  he  shall  satisfy,  and  when 
the  defendant  pays  the  money  he  shall  be  discharged."  It  was  accord- 
ingly adjudged  in  the  Common  Pleas  between  Linaere  vs.  Rhodes,  that 
notwithstanding  the  conusor  in  a  statute  staple  be  taken  and  escapes, 
yet  his  goods  and  lands  may  be  extended  on  the  same  statute ;  because 
the  escape  and  the  action  which  the  plaintiff  has  against  the  sheriff  for 
the  escape  are  no  satisfaction  for  the  debt  It  therefore  follows,  that 
an  escape  through  the  supinehess  or  sufferance  of  the  sheriff  will  not 
preclude  the  plaintiff  from  arresting  the  defendant  under  a  new  writ  or 
levying  on  his  goods :  Ridgwaxfs  Case,  3  Rep.  52,  a.  Thus  it  is  said,  in 
the  Notes  to  Boyion*s  Cases,  3  Rep.  43,  that  "  if  it  be  a  permissive  or 
voluntary  escape  the  sheriff  cannot  retake  and  is  subject  to  an  action 
for  false  imprisonment  if  he  does,  yet  the  judgment  remains  in  force,  and 
the  plaintiff  may  either  bring  debt  {Huxton  vs.  Hone,  1  Shower,  174)  or 
scire  facias  (AUanson  vs.  Butler,  1  Lev.  Ill)  on  the  judgment,  or  he 
may  retake  him  by  a  new  capias  ad  saiisfadendtm,  or  issue  any  kind 
of  execution  on  the  judgment  as  if  the  defendant  had  never  been  in 
execution." 

So  the  sheriff  may  retake  or  maintain  an  action  over  aeainst  a  de- 
fendant who  has  escaped  through  his  negligence,  and  alUiough  such 
an  action  will  not  lie  where  the  sheriff  suffers  the  defendant  to  go  at 
large,  and  is  obliged  in  consequence  to  pay  the  debt :  PUcher  vs.  Bailey^ 


defined 
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8  East ;  this  is  on  the  ground  of  public  policy  that  an  officer  shall  not 
recover  where  the  case  has  its  inception  in  his  own  wrong.  It  results 
iix»m  these  authorities  that  a  creditor  has  on  the  escape  of  the  defendant 
from  execution  a  two-fold  remedy — against  the  sheriff  on  the  one  hand 
for  his  wrong  or  negligence,  and  to  obtain  satisfaction  on  the  other  from 
the  defendant's  land  or  goods,  or  by  taking  his  body  in  execution.  The 
general  rule  with  re^rd  to  concurrent  means  of  redress  is,  that  both 
may  be  pursued  to  judgment,  although  there  can  be  but  one  satisfac- 
tion, and  there  is  nothing  in  the  case  at  bar  to  exempt  it  from  the 
operation  of  this  principle.  There  is  no  repugnancy  or  inconsistency  in 
suing  for  the  debt,  ana  for  the  escape  by  which  the  collection  of  the 
debt  was  delayed  or  prevented.  The  sheriff  is  certainly  the  last  person 
to  object  to  a  course  which  is  the  only  one  that  can  relieve  him  from 
liability.  The  creditor  is  entitled  to  satisfaction  but  can  go  no  further, 
and  payment  by  either  party  will  discharge  the  other. 

The  point  arising  on  the  second  special  plea  would  demand  considera- 
tion if  the  question  were  an  open  one,  but  it  seems  to  have  been  dis- 
posed of  in  Smith  ys.  The  CammonweaUh,  9  P.  P.  Smith,  320,  328. 
Agnew,  J.,  there  said  that  the  sheriff  is  bound  for  the  8(dua  et  arcta  cus- 
iodia  of  the  defendant  in  the  execution. 

His  liability  becomes  fixed  if  this  obligation  is  not  fulfilled,  and  it  is 
no  answer  that  the  prisoner  is  subsequently  discharged  by  the  decree  of 
an  insolvent  court.  Such  a  doctrine  would  encourage  laxity  of  duty 
or  collusion,  and  expose  the  sheriff  to  temptations  which  it  is  the  policy 
of  the  law  to  exclude. 

Judgment  for  plaintiff  on  the  second  and  third  pleas. 

J.  Cooke  LoTiffdreth^  Esq.,  for  plaintiff. 

Oeo»  Junkin  and  Qiarl^  Oilpin,  Esqs.,  for  defendant 


Air  action  of  assumpsit  against  two  cannot  be  sustained  on  an  instrument  under  seal 

signed  bj  one  containing  no  agreement  to  bind  the  other. 
A  covenant  by  one  on  behalf  of  himself  and  others  to  pay  money  in  a  matter  of  com* 

mon  interest  does  not  purport  to  bind  any  but  the  covenantor. 
Prevention  in  many  cases  is  equivalent  to  performance. 

Opinion  delivered  April  27, 1872,  bv 

Hare,  P.  J. — This  is  an  action  of  assumpsit  against  Joseph  Mait- 
land  and  E.  V*.  Maitland,  on  the  following  agreement  under  the  hand 
and  seal  of  E.  V.  Maitland : 

Memorandnm  of  agreemeni  made  the  day  of  January,  A.  d.  1865, 
between  Edward  V.  Maitland,  of  the  first  part,  and  William  C.  Norris, 
of  the  second  part,  witnesseth,  that  the  said  party  of  the  first  part,  in 
consideration  of  the  services  rendered  and  to  be  rendered  by  the  said 
party  of  the  second  part,  in  obtaining  certain  title  papers  to  land,  doth 
nereby  agree  to  pay  to  the  said  party  of  the  secona  part  five  hundred 
dollars  for  service  already  performed,  and  five  hundred  dollars  for  his 
expenses  on  the  journey,  now  about  to  be  undertaken,  and  in  the  event 
of  the  said  party  of  the  second  part  obtaining  the  title  papers  necessary 
to  carry  the  matter  into  effect,  so  that  the  sale  of  the  lands  now  made 
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shall  be  perfected  and  the  money  received  from  the  purchasers  therefor, 
then  the  said  party  of  the  first  part  agrees,  on  behalf  of  himself  and  the 
other  parties  interested,  to  pay  the  party  of  the  second  part  the  further 
sum  of  five  thousand  dollars,  but  in  case  the  present  sale  shall  by  any 
means  fall  through,  then  the  said  party  of  the  first  part,  in  the  event 
of  a  sale  to  any  other  party,  made  by  the  aid  of  the  papers  so  to  be 
obtained  by  the  party  of  the  second  part,  agrees  to  pay  the  said  party 
of  the  second  part  the  said  sum  of  five  thousand  dollars,  on  the  perfec- 
tion of  the  said  second  or  other  sale  and  receipt  of  the  money  therefor. 
In  consideration  of  all  which  the  said  party  of  the  second  part  agrees  to 
use  his  best  and  utmost  endeavors  and  diligence  to  obtain  and  bring  the 
said  papers  safely  to  the  said  part 

Witness  the  hands  and  seals  of  the  said  parties. 


Witness,   Joshua  Sperino,  [seai^.] 

It  appeared  in  evidence  that  the  proposed  quest  for  the  title  papers, 
which  involved  a  journey  to  Richmond  during  the  rebellion,  was  under- 
taken at  the  instance  of  both  the  defendants,  but  it  was  shown  by  the 
same  testimony  that  the  agreement  was  advis^ly  made  with  E.  V. 
Maitland,  in  order  that  the  name  of  Joseph  Maitland  might  not  appear 
in  the  transaction. 

Three  points  were  made  by  the  defendants'  counsel :  That  the  agree- 
ment being  under  seal  would  not  support  assumpsit  That  a  joint 
action  would  not  lie  against  Joseph  Maitland  and  E.  V.  Maitland  on 
the  sole  obligation  of  E.  V.  Maitland.  That  the  time  had  not  arrived 
for  the  fulfilment  of  the  contract;  there  being  no  proof  or  allegation 
that  the  sale  had  been  perfected  or  the  purcjiase-money  received  from 
the  vendees. 

We  do  not  think  it  necessary  to  dwell  on  the  first  objection.  It  may 
be  conceded  that  if  A,  acting  under  a  parol  authority,  assumes  to  bind 
himself  and  B  by  a  sealed  agreement,  it  may  be  a  sufficient  ground  in 
Pennsylvania  for  an  action  of  assumpsit  against  both.  But  it  should 
at  least  appear  that  if  B  is  not  a  party  to  the  agreement,  the  intention 
was  that  he  should  be  under  an  immediate  personal  obligation  to  the 
covenantee.  A  covenant  by  A  to  pay  on  behalf  of  B,  or  even  that  B 
phall  pay,  does  not  impose  any  direct  liability  on  B.  He  may  be  bound 
to  indemnify  A,  but  an  action  cannot  be  sustained  against  him  by  the 
covenantee.  Whether  a  court  of  equity  would  on  proof  that  the  con- 
sideration for  such  a  covenant  moved  to  A  and  B,  and  that  B  is  insol- 
vent, fasten  the  debt  primarily  on  him,  need  not  be  considered  here. 
Such  a  decree  might  be  founded  upon  the  analogy  of  the  decisions, 
which  establish  that  the  bankruptcy  of  the  surviving  members  of  a  firm 
will  authorize  a  recovery  against  the  personal  representatives  of  the 
deceased  partner. 

In  the  present  instance  it  is  very  dear  that  the  instrument  in  suit 
does  not  purport  to  be  the  covenant  of  Joseph  Maitland.  It  is  not 
signed  or  sealed  by  him,  or  by  any  one  for  him.  The  intention  which 
it  discloses  is  to  contract  with  E.  V.  Maitland  and  with  him  alone.  It 
is  expressly  declared  to  be  between  E.  V.  Maitland  of  the  first  part,  and 
the  plaintiff  of  the  second  part,  and  the  promise  to  pay  five  thousand 


1.  V.  Maitland,  [seal.] 
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dollars  is  by  the  party  of  the  first  part,  or  in  other  words  bv  E.  V. 
Maitland.  It  is  true,  that  he  covenants  for  himself  and  on  behalf  of 
the  other  parties  interested,  but  this  does  not  make  it  their  covenant, 
and  simply  indicates  that  he  pledged  his  credit  for  their  benefit.  It  is 
laid  down  in  Bond  vs.  AUken,  6  W.  &  S.  165,  that  if  a  partner  gives 
his  bond  for  a  cotemporaneous  loan,  assumpsit  will  not  lie  against  the 
firm,  although  the  money  was  borrowed  on  partnership  account,  and 
used  for  partnership  purposes.  Sereeant,  J.,  said  there  was  no  room  for 
an  implied  promise  oy  both  the  defendants,  and  the  express  promise 
was  only  by  one.  It  could  not,  therefore,  be  made  the  ground  ofca  joint 
action.  In  this  instance  the  consideration  was  money  lent,  but  the 
principle  is  the  same  where  one  partner  or  joint  owner  covenants  to  pay 
for  a  service  rendered  to  all. 

The  remaining  point  is  also  against  the  plaintiff!  He  undertook  to 
procure  the  title  papers  for  a  fixed  sum,  which  has  been  paid,  and  a  con- 
tingent fee  depending  upon  a  future  and  uncertain  event,  which  disap- 
pointed his  expectations.  The  sale  was  not  perfected  nor  was  the  money 
received  from  the  purchasers.  The  plaintifir  concedes  that  this  is  a  suffi- 
cient answer  prima  facie.  But  it  is  alleged  that  the  defendants  them- 
selves prevented  the  performance  of  the  condition,  by  entering  into  an 
agreement  of  record  that  the  purchaser  should  be  discharged  and  other 
persons  substituted  in  their  place.  It  is  a  long  and  well  established 
doctrine,  that  prevention  is  equivalent  for  many  purposes  to  perform- 
ance, and  if  the  plaintiff  had  shown  that  the  purchasers  were  ready  and 
willing  to  pay,  and  that  the  defendants  refused  to  receive  the  price,  it 
would  have  been  a  sufficient  reply  to  the  objection.  What  the  evidence 
really  discloses  is,  that  the  purchasers  were  so  far  from  being  prepared 
to  fill  the  obligation  on  their  part,  that  they  filed  a  bill  to  rescind  the 
contract  on  the  ground  of  *a  defect  of  title,  and  that  the  suit  was  finally 
compromised  by  the  agreement  to  which  I  have  referred.  It  would 
appear  obvious  that  the  vendors  might  under  these  circumstances  make 
the  best  bargain  in  their  power  for  uiemselves  and  the  plaintiff  without 
becoming  liable  to  him.  Their  own  interest  was  a  sufficient  guai^antee 
that  they  would  not  wilfully  sacrifice  his.  But  we  are  not  left  on  this 
point  to  conjecture ;  the  difficulty  was  anticipated  and  provided  for  in 
the  contract  between  the  plaintiff  and  E.  V.  Maitland.  It  is  there 
stipulated  that  "  in  case  the  present  sale  shall  by  any  means  fall  through, 
then  the  said  party  of  the  first  part,  in  the  event  of  a  sale  to  any  other 
party,  agrees  to  pay  the  said  party  of  the  second  part  the  said  sum  of 
five  thousand  dollars  on  the  perfection  of  the  second  or  other  sale  and 
receipt  of  the  money  therefor."  "  Falling  through  "  is  a  ,term  not  sus- 
ceptiole  of  a  precise  definition,  but  it  is  certainly  broad  enough  to  com- 
prehend the  failure  of  a  contract  of  sale  through  the  refusal  of  the 
Duyers  to  pay  the  price.  If  this  occurred,  the  defendants  were  to  ex- 
pose the  property  again  for  sale,  and  were  not  to  be  liable  to  the  plain- 
tiff unless  the  transaction  resulted  in  the  actual  receipt  of  the  money. 

On  the  whole  we  are  of  opinion  that  the  plaintiff  fiuled  to  make  out 
a  case  for  the  jury,  and  the  motion  to  take  off  the  nonsuit  is  accord- 
ingly dismissed. 

E.  Spencer  Miller,  Esq.,  for  plaintiff. 

B.  C.  McMurtrie,  Esq.,  for  defendant. 
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[I-^eg.  iDt,  Vol.  29,  p.  m] 

MoUNTJOY  tW.  MeTZGER. 

The  unqualified  refVisal  of  a  party  to  a  contract  to  perform  it  when  the  time  arriveRy 
announced  before  such  period,  is  a  breach,  and  suit  may  be  commenced  at  once. 

A  rule  &r  a  new  trial.   ODinion  delivered  September  16,  1872,  hj 
Hare,  P.  J. — The  cause  of  action  arose  out  of  the  following  contract : 

Philadelphia,  April  14, 1869. 

Sold%r  account  of  George  Mountjov  to  Henry  Metzger,  through  P. 
A.  Dilworth,  five  hundred  (pOO)  barrels  refined  petroleum ;  net  ^uge 
to  average  not  less  than  forty  (40)  nor  more  than  forty-six  (46)  gallons ; 
color  standard,  vrhite  or  better..  Burning  test,  110^  Fahrenheit,  or  up- 
wards; deliverable  in  warehouse  in  Philadelphia,  in  prime  shipping 
order,  between  the  present  date  and  the  31st  or  last  day  of  December, 
1869,  both  days  included,  at  buyer's  option,  and  to  be  paid  for  on 
delivery  at  the  rate  of  thirty-eight  and  one-half  (38} )  cents  per  gallon^ 
cash,  packages  included. 

Should  delivery  be  required  before  maturitv  of  this  contract,  fifteen 
(15)  days'  notice  must  be  ^ven  by  buyer  to  seller,  all  of  which  must  be 
within  the  time  above  specified. 

Signed  in  duplicate. 

Brokerage  li-20th8  of  one  per  cent  by  seller. 

D.  L.  MiLLEB,  Jr.,  Broker. 

[10-cent  Int.  Rev.  Stampcancelled.] 
Accepted — ^Henby  Metzger. 

Mountjoy  subsequently  assigned  his  interest  in  the  contract  to  Hoi- 
brook.  The  buyer  did  not  exercise  his  option,  and  the  agreement  con- 
sequently became  absolute  on  his  part  to  accept  and  par  for  the  oil  on 
the  31st  of  December.  On  that  day  Holbrook  tendered  the  oil  to  the 
drfendant  The  price  had  fiillen,  and  it  was  therefore  as  much  the  in- 
terest of  one  party  to  evade  as  it  was  that  of  the  other  to  enfi)rce  the 
obligation.  Accordingly,  the  tender  was  peremptorily  declined.  Metz- 
ger said  that  Mountjo]^  was  in  prison  and  could  not  have  fulfilled  the 
agreement  if  oil  had  risen.  He  could  not,  therefore,  reasonably  expect 
the  defendant  to  comply.  The  tender  was  all  right,  but  he,  Metzger, 
would  neither  take  the  oil  nor  pay  the  difference.  Holbrook  then  said 
that  he  supposed  he  was  bound  to  sell  the  oil  at  auction.  If,  however^ 
the  defendant  was  willing,  he  would  place  it  in  the  hands  of  Mr.  Foster, 
to  be  disposed  of  at  private  sale.  Metzger  replied  that  he  had  no 
objection.  Holbrook  thereupon  sold  the  oil  at  once  through  Foster  for 
31  i  cents  per  gallon,  and  a  suit  was  instituted  to  his  use  on  the  same 
day,  for  the  dinerence  between  this  amount  and  the  contract  price. 

The  juiy  were  instructed  that  the  writ  was  prematurely  issued,  unless 
the  de^ndant  had  waived  his  right  as  originally  fixed  by  the  agreement 
If,  however,  he  refiised  absolutely  to  take  the  oil,  and  assented  to  die 
defendant's  suggestion  that  it  should  be  sold  forthwith,  as  a  means  of 
liquidating  the  damages  and  fixing  the  rights  and  liabilities  of  the 
parties,  the  cause  of  action  was  complete  immediately  on  the  sale,  and 
a  suit  brought  subsequently  on  the  same  day  would  not  be  too  soon. 
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^  The  charge  was  accepted  to,  and  m  now  before  us  for  considera- 
tion.  It  is  said  on  behalf  of  the  defenee  that  when  an  agreement  is 
made  for  the  sale  of  merchandise  deliverable  at  a  future  day,  the  pur- 
chaser has  the  M^ole  of  the  day  to  accept  and  pay  for  the  Koods,  and 
the  vendor  to  deliver  them.  Iience  the  contract  cannot  be  broken  on 
rither  side  before  night,  and  a  writ  issued  on  the  same  day  is  premature. 

The  plaintiff  replies,  that  while  this  is  true  as  a  general  proposition, 
still  a  declaration  that  the  purchaser  will  not  accept  or  pay  for  the 
goods  is  a  breach  for  which  redress  may  be  sought  immediately  by  suit. 

The  question  was  critically  examined  in  Hofhter  vs.  De  LckmLour,  2 
Ellis  and  Blackburn  Reports,  678.  The  declaration  averred  a  mutual 
agreement  on  the  12th  of  April,  1852,  that  the  plaintiff  should  serve 
the  defendant  as  a  courier  for  three  months  from  a  certain  day  then  to 
come,  to  wit,  the  1st  of  June,  1862.  That  the  plaintiff  was  ready  and 
willing  to  comply  with  the  agreement,  but  that  the  defendant  after^ 
wards,  and  brfore  the  said  Ist  of  June,  wrongfully  refused  and  declined 
to  employ  the  plaintiff,  and  wrongfblly  absolved  and  discharged  him 
from  the  said  agreement  and  from  the  performance  thereof,  and  from 
being  ready  and  willing  to  ftilfil  the  same ;  and  that  the  defendant  then 
and  there  wholly  broke,  put  an  end  to,  and  determined  his  said  promise 
and  engagement  It  appeared  from  the  evidence  given  at  the  tnal  that 
the  agreement  was  made  as  alleged  in  the  declaration.  That  on  the 
11th  of  May,  1852,  the  defendant  wrote  to  the  plaintiff  that  he  had 
changed  his  mind  and  would  not  take  the  plaintiff  into  his  service. 
The  latter  thereupon  brought  suit  on  the  22d  of  May,  and  subsequently 
during  the  same  month  obtained  an  engagement  with  Lord  Ashburton, 
on  equally  good  terms,  but  not  commencing  until  the  4th  of  July.  The 
defendant  contended  that  the  suit  was  prematurely  brought,  if  not 
radically  defectiva  There  could  not  be  a  breach  be^re  the  time  desig- 
nated for  performance,  nor  could  a  contract  be  enforced  by  any  one 
who  did  not  hold  himself  in  readiness  to  fiilfil  his  part.  By  taking  an 
engagement  from  Ix^  Ashburton  in  May,  the  plaintiff  had  disabled 
himself  from  entering  the  defendant's  service  on  the  Ist  of  June. 

Mr.  Justice  Erie  reserved  the  point;  and  the  case  was  subsequently 
argued  before  the  court  in  banc,  on  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered  or  the  judgment  arrested.  The  defendant's 
counsel  allied  that  to  constitute  a  breach  of  contract,  something  must 
be  left  undone  which  the  promisor  agreed  to  do,  or  something  done 
which  he  promised  to  avoid.  Sajring,  beforehand,  that  he  does  not  in- 
tend to  ftilfil  the  agreement,  is  not  a  breach,  because  he  may  change  his 
mind  when  the  time  for  performance  arrives.  The  injury  inflicted  by 
the  defendant's  declaration  that  he  would  not  employ  or  pay  the  plain- 
tiff, was  pro^>ective,  not  actual,  and  could  not  be  made  the  foundation 
of  a  suit.  The  plaintiff  was  entitled  to  nothing  under  the  contract 
until  the  day  appointed  for  its  ^Ifilment.  In  reply,  the  plaintiff's 
counsel  insisted  on  the  hardship  that  would  result  if  a  vendor  who 
agrees  to  deliver  goods  at  a  future  day  were  obliged  to  hold  them  in  the 
face  of  a  foiling  market,  notwithstanding  a  notice  that  the  buyer  would 
not  folfil  the  contract :  or  if  a  manufacturer  who  has  entered  on  the  ful- 
filment of  an  order  which  is  unjustifiably  revoked,  must  proceed  on  pain 
of  forfeiting  the  right  to  compensation  for  what  he  has  already  done. 
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Lord  Campbell  said,  in  delivering  jadgment,  that  it  was  established 
under  the  authorities,  that  if  a  man  disabled  himself  from  performing 
the  contract,  although  before  the  time  appointed  for  its  fulfilment,  there 
was  a  breach  for  which  the  other  party  might  proceed  forthwith.  The 
law  had  been  so  held  where  a  man  who  had  promised  to  marry  at  a 
future  day  took  another  woman  as  his  wife  during  the  interval.  So  a 
tenant  might  sue  at  once  if  the  landlord  precluded  the  fulfilment  of  his 
promise  to  renew  the  lease,  by  letting  the  premises  to  a  third  person  be- 
fore the  expiration  of  the  term. 

The  principle  was  analogous  where  the  refusal  of  one  party  to  per- 
form the  contract  took  away  the  only  ground  on  which  the  other  could 
reasonably  be  expected  to  hold  himself  in  readiness  to  fulfil  his  part  of 
the  agreement.  An  author  who  had  promised  to  write  a  book  could  not 
be  expected  to  go  on  with  the  work,  after  bein^  informed  that  the  pub- 
Ibher  would  not  defray  the  cost  of  printing  it,  or  pay  the  stipulated 
compensation.  In  like  manner  the  plaiutiff  could  not  justly  be  required 
to  keep  himself  disengaged  in  order  to  be  able  to  attend  on  the  defend- 
ant, after  being  told  that  the  latter  did  not  need  and  would  not  accept 
his  services.  It  was  obviously  for  the  interest  of  both  parties — of  the 
party  who  refused  to  fulfil  the  contract,  and  of  the  partv  to  whom  the 
refusal  was  addressed — that  the  latter  should  be  permitted  to  reduce  the 
dama^,  bf  taking  his  skill  and  time  to  the  best  market  instead  of 
charging  the  other  with  the  whole  weight  of  the  obligation  which  he 
had  renounced.  The  principle  was  again  applied  in  Zetios  vs.  The  Black 
Sea  Co.,  18  C.  B.  N.  S.  825. 

These  decisions  go  further  than  the  plaintiff's  case  requires. 

The  verdict  may  be  sustained  without  holding  that  a  contract  is 
necessarily  broken  by  a  declaration  that  it  will  not  be  fulfilled.  It  is 
enough  to  say,  that  a  breach  will  occur,  if  such  a  declaration  results  in 
a  loss  for  which  compensation  should  be  made  in  damages.  It  may  well 
be  that  a  purchaser  who  has  announced  that  he  will  not  pay  the  price, 
may  change  hb  mind  and  claim  the  goods,  if  they  are  still  on  hand 
when  the  day  arrives,  and  susceptible  of  being  delivered.  If  this  is 
conceded,  it  must  follow  that  such  a  retraction  on  his  part  would  pre* 
elude  a  recovery  by  the  vendor,  who  could  not  be  entitied  to  damages 
in  the  absence  of  loss.  But  the  case  is  widely  different  where  the  goods 
are  sold  in  consequence  of  the  purchaser's  declaring  that  he  does  not 
want  and  will  not  pay  for  them.  The  transaction  is  then  brought  to  a 
point  which  does  not  admit  of  change;  and  as  the  damages  are  liqui- 
dated, it  would  obviously  be  unjust  to  delay  the  remedy.  This  argu- 
ment applies  with  peculiar  force  when  the  purchaser  rejects  the  goods 
when  tendered  at  the  time  prescribed. 

It  cannot  be  said  that  such  a  refiisal  is  a  mere  declaration  of  inten- 
tion as  distinguished  from  an  actual  breach.  It  is  no  doubt  l^ue  that 
the  parties  have  the  whole  of  the  last  twenty-four  hours  during  which 
to  perform  the  agreement  Hence  a  buyer  to  whom  the  ffoods  are 
offered  at  noon  may  require  the  vendor  to  keep  them  in  readiness  till 
night,  to  give  him  time  to  procure  and  pay  the  purchase-money.  But 
an  unqualified  refusal  on  his  part  is  an  irreparable  breach  which  leaves 
no  room  for  a  subsequent  change  of  purpose.  It  is  an  implied  authority 
to  the  vendor  to  dispose  of  the  property  to  the  best  advantage,  and 
charge  the  purchaser  with  the  difference. 
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In  the  present  case,  however,  we  are  not  left  to  inference,  because  the 

auestion,  whether  the  goods  should  be  sold  at  private  sale,  was  put  to 
le  defendant  and  answered  affirmatively.  fHe  is  therefore  estopped 
from  alleging  that  it  was  the  duty  of  the  plaintiff  to  wait  till  the  next 
day  before  treating  the  contract  as  determined. 

A  question  remain3  of  some  importance.  Conceding  that  the  con- 
tract  was  irrevocably  broken,  by  the  refusal  of  the  defendant  to  take 
the  oil,  could  the  plaintiff  sue  at  once,  or  was  he  bound  to  wait  until  the 
following  day  ?  If  the  first  impression  is  in  favor  of  the  necessity  for 
delay,  it  will,  I  think,  disappear  on  investigation.  It  is  no  doubt  true 
in  general,  that  a  suit  will  not  lie  on  the  day  on  which  de&ult  is  made 
in  Uie  performance  of  a  pecuniary  obligation.  The  cause  of  action  is 
not  complete  on  a  promissory  note  until  the  morning  after  the  last  da^ 
of  grace;  and  the  principle  is  the  same  in  the  case  of  a  bond.  This  is 
not  because  a  man  who  is  injured  cannot  seek  redress  immediately  by 
suit,  but  because  non-performance  is  not  an  injury  until  the  time  for 
fulfilment  has  expired.  If  a  man  removes  or  converts  the  goods  of 
another,  the  latter  may  proceed  at  once  in  trover  or  replevin ;  and  so 
where  a  vendor  refuses  to  deliver  the  goods  notwithstandmg  a  tender  of 
the  jprice.  In  like  manner  &  man  wno  should  promise  to  pay  a  sum 
certain  at  noon  on  a  given  day,  could  not  complain  that  a  writ  issued 
the  next  hour  was  premature.  It  follows  that  wnen  a  purchaser  refiises 
absolutely  to  accept  or  pay,  the  vendor  may  proceed  rorthwith  in  debt 
or  assumpsit  The  rule  Uiat  there  are  no  parts  of  a  day  is  designed 
like  other  legal  fictions  fbr  the  furtherance  of  justice,  and  does  not 
apply  where  the  effect  would  be  to  frustrate  or  delay  an  undoubted 
right  It  is  distinctly  in  proof  that  the  plaintiff  did  not  issue  the  writ 
until  the  damages  were  liquidated  by  the  sale  of  the  oil ;  but  if  it  were 
needful,  this  might  be  presumed  in  aid  of  the  remedy,  and  to  obviate 
the  expense  and  delay  of  another  suit. 

Since  the  above  was  written  our  attention  has  been  called  to  the  case 
of  Frost  vs.  Knight,  published  in  the  Legal  Intelligencer  for  August  30, 
1872.  It  was  an  action  for  a  breach  of  promise  of  marriage.  The 
defendant,  who  had  agreed  to  marn^  the  plaintiff  whenever  his  father 
died,  declared,  during  the  lifetime  of  the  latter,  that  he  was  unalterably 
determined  not  to  fulfil  the  contract,  and  it  was  held  by  the  Exchequer 
Chamber  (reversing  the  judgment  of  the  court  below)  that  the  plaintiff 
might  regard  the  promise  as  broken,  and  sue  for  and  recover  such 
damages  as  would  have  arisen  from  the  non-fulfilment  of  the  agreement 
at  the  time  prescribed,  subject  to  abatement  in  respect  of  any  circum- 
stances that  might  have  afforded  a  means  of  mitigating  the  loss.  The 
doctrine  may  therefore  be  regarded  as  established  in  England,  and 
from  its  intrinsic  reasonableness  will,  in  all  probability,  prevail  in  the 
United  States. 
Rule  dbcharged. 

J,  T.  PraU  and  R.  P.  WhUe,  Ems.,  for  plaintiff. 
J,  H.  Sloan  and  John  Chforth,  £sqs.,  for  defendant 
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[Leg.  Int,  Vol.  29,  p.  148.] 

ANDERSON  V8,  HeNSZEY. 

Tlie  Common  Pleas  may  appoint  a  snopetsor  to  a  tfostee  appointed  by  will,  where  it 
is  a  distinct  and  collateral  trust  and  can  be  exercised  independently  of  the  executor- 
ship. 

OpiAion  delivered  April  27, 1872,  by 

Hare,  P.  J. — ^This  is  an  action  of  ad,  fa,  mr  mortgage.  In  the  year 
1852  Wm.  B.  Hood  was  appointed  trustee  under  the  will  of  Wm. 
Hyneman,  deceased,  by  the  Court  of  Common  Pleas,  and  this  appoint- 
ment was  confirmed  by  the  Orphans'  Court  in  May,  1856.  During  ihe 
interval  he  collected  a  mortgage  belonging  to  the  estate,  but  fail^  to 
account  for  the  proceeds  to  the  cestui  que  trusts.  It  is  now  alleged  that 
the  Common  Pleas  exceeded  their  jurisdiction  in  making  the  appoint- 
ment, and  that  the  payment  to  the  trustee  being  consequently  invalid 
did  not  extingubh  the  debt  The  present  suit  is  brought  by  an  admin- 
istrator de  bonis  nm  to  test  this  question.  The  point  was  reserved  at 
the  trial,  and  the  evidence  on  both  sides  has  since  been  reduced  to  a 
case  stated. 

It  is  established  under  the  authorities  that  the  jurisdicti(m  of  the 
Court  of  Common  Pleas  and  Orphans'  Court  is  concurrent  as  it  r^ards 
testamentary  trusts,  unless  they  are  conferred  on  the  executor  as  such 
or  virtute  officii.  Brown's  Appeal,  2  Jones,  337.  That  the  same  person 
is  designated  as  executor  and  trustee  is  not  enough  to  exclude  the 
authority  of  the  former  tribunal ;  it  must  also  appear  that  if  he  ceases  to 
be  executor  he  cannot  act  as  trustee.  WheaUey  vs.  Badger,  7  Barr,  459. 
In  other  words,  the  testator  must  have  intended  that  m  the  event  of  a 
renunciaticm  of  the  former  office,  both  should  devolve  on  the  adminis- 
trator de  bonis  non  cum  testamento  annexo.  Can  such  an  inference  be 
drawn  in  the  present  instance?  To  answer  this  question  we  must  have 
recourse  to  the  wilL  The  material  words  of  that  instrument  are  as 
follows : 

Item.  I  do  give,  devise,  and  bequeath  unto  niv  executors,  hereinafter 
named,  all  the  rest,  residue,  and  remainder  of  my  estate,  whatsoever 
and  .wheresoever,  including  what  may  be  added  thereto,  by  the  rever- 
sionary interest  of  the  property  from  which  my  wife's  legacy  is  to  arise, 
and  including  all  moneys  in  the  house  or  to  ray  credit  in  bank  at  the 
time  of  my  decease.  To  hold  to  them,  their  heirs,  executors,  adminis- 
trators and  assigns,  in  trust  and  special  confidence  to  make  leases  of  the 
real  estate,  and  convert  the  personal  estate  into  money,  and  place  the 
eame  out  at  interest,  secured  by  bond,  warrant,  and  mortga^,  on  good 
and  sufficient  real  estate,  during  all  the  term  of  the  joint  fives  of  my 
three  sisters,  Mary  Young,  Elizabeth  Sweeney,  and  Barah  Mills,  and 
during  all  the  term  of  the  natural  life  of  the  survivors  and  survivor  of 
them,  and  to  receive  the  rents,  issues,  and  profits,  interest  and  income 
thereof,  and  pay  and  apply  the  same  when  and  as  received. 

First.  To  the  payment  of  all  taxes  and  necessary  repairs  to  the 
premises,  and  in  the  next  place  to  pay  over  the  net  surplus  thereof,  in 
equal  third  parts,  unto  my  said  three  sisters,  during  all  the  term  of 
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their  joiot  lives,  for  their  own  sole  and  separate  use,  respectively  so, 
neveruieleas,  that  the  same  shall  not  be  in  the  power,  nor  in  anywise 
subject  to  the  debts,  contracts,  or  engagements  of  their  husbands, 
reM)ectivel7,  or  of  any  future  husband  that  either  of  them  may  marry, 
and  that  their  receipts  respectively  shall,  notwithstanding  any  coverture, 
or  whether  they  be  covert  or  sole,  be  always  deemed  and  be  taken  to  be 
good  and  valid  discharges  in  law,  for  the  share  or  shares  to  which  they 
are  respectively  entitled,  and  from  and  immediately  after  the  decease  of 
either  or  any  of  my  said  three  sisters,  then  I  do  order  and  direct  that 
the  part  and  share  of  eadi  of  them  so  dying  shall  go,  and  I  do  hereby 
order  and  direct  that  the  same  shall  be  appropriated  for  and  towards 
the  education,  maintenance,  and  support  of  all  and  every  the  child  or 
children  of  such  of  them,  my  said  sisters,  as  so  die,  born  and  to  be  born, 
until  time  hereinafter  appointed  for  the  final  division  of  my  estate. 
.  .  .  And  lastly,  I  do  hereby  nominate,  constitute,  and  appoint  my 
said  wife,  Hannah  Hyneman,  and  my  friend  Caleb  Carmalt,  of  the 
city  of  Philadelphia,  conveyancer,  to  be  executors  of  this  my  last  will 
and  testament,  hereby  revoking  all  other  and  former  wills  and  testa- 
ments by  me  at  any  time  heretofore  made.  I  do  declare  this,  and  this 
only,  to  be  and  contain  my  last  will  and  testament,  and  as  such,  desire 
that  it  may  be  executed  by  my  friend,  James  Carmalt,  brother  of  said 
Caleb  Carmalt,  in  the  case  the  latter  shall  happen  to  die  before  the 
same  is  carried  into  full  and  complete  effect 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this  seven- 
teenth day  of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-two  (1822).  W.  Hyneman,  [seal.] 

Is  there  anything  in  this  language  to  intimate  that  the  testator  meant 
the  trust  to  be  inseparably  linked  with  the  executorship?  He  undoubt- 
edly selected  his  wife  and  Caleb  Carmalt  as  the  fittest  persons  for  both 
office^,  but  it  would  be  too  much  to  infer  from  this  circumstance  that 
he  intended  they  should  not  administer  the  estate  unless  they  also 
accepted  the  trust.  On  the  contrary,  the  fair  deduction  is,  that  while 
he  hoped  and  believed  that  they  would  consent  to  be  trustees  as  well  as 
executors,  it  was  not  his  design  to  make  this  a  condition.  If  one  was 
willing  to  act  as  trustee  and  the  other  as  executor,  there  would  be  a 
nearer  approach  to  the  fulfilment  of  his  purpose,  than  by  intrusting  the 
management  of  the  estate  to  a  stranger.  This  conclusion  is  strengthened 
by  the  nature  of  the  trust,  which  concerned  the  real  estate  and  imposed 
numerous  duties  that  could  not  properly  be  brought  into  an  administra- 
tion account.  It  was  accordingly  treated  as  severable  from  the  outset, 
with  the  tacit  consent  of  the  parties  ih  interest.  Letters  testa#Qentary 
were  granted  in  December,  1826,  to  Caleb  Carmalt  and  {lannah 
Hyneman,  but  she  did  not  accept  or  enter  on  the  fulfilment  of  the  trust; 
and  Carmalt  acted  as  sole  trustee  until  October,  1835,  when  he  de- 
clined, and  Christian  Schrack  was  appointed  in  his  stead  by  the  Court 
of  Common  Pleas.  Schrack  gave  place  to  Mecke  in  1844,  who  admin- 
istered the  trust  until  he  was  finally  superseded  by  William  B.  Hood. 
Hannah  Hyneman  continued  to  act  as  executrix  for  many  years,  and 
was  finally  discharged  upon  the  occasion  of  her  second  marriage  in 
1847.    We  are  now  asked  to  say  that  these  appointments  and  decrees. 
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and  the  acts  done  under  them,  were  not  only  irregular,  but  void,  and 
that  the  defendant  must  pay  the  penalty  of  an  error,  which  he  is 
alleged  to  have  shared  with  every  one  who  was  concerned  in  the  admin- 
istration of  the  estate  as  judge,  counsel,  trustee,  executor,  legatee,  or 
debtor. 

Such  a  conclusion  obyiously  should  not  be  entertained  unless  as  the 
result  of  a  legal  necessity  from  which  there  is  no  escape.  If  there  were 
no  other  ground,  we  might  rely  on  the  maxim  contemporanea  expositio 
fortisdma  est  in  lege.  The  Attorney-  Oeneral  vs.  Parker,  3  Atkyn's,  577 ; 
The  Bank  of  Enaland  vs.  Anderson,  3  Bingham's  New  Cases,  Common 
Pleas,  666;  2  Smith's  Leading  Cases,  518,  5th  ed.  It  should  be 
remembered  that  the  question  of  jurisdiction  depends  primarily  on  the 
intention  of  the  testator  as  disclosed  in  his  will,  and  we  should  be  slow 
to  disregard  the  construction  which  was  given  universally  to  that  instru- 
ment at  the  time.  Laying  this  aside,  and  treating  the  subject  as  res 
inte^,  it  is  sufficiently  clear,  under  the  authorities,  that  this  was  a 
distmct  and  collateral  trust  which  might  be  exercised  independently  of 
the  executorship,  and  if  so,  the  Court  of  Common  Pleas  had  jurisdic- 
tion. 

Judgment  is  entered  for  the  defendant  on  the  verdict  and  under  the 
case  stated. 

Thomas  Oreenbank,  Esq.,  for  defendant 

John  K.  Valentine  and  Charles  GUpin,  Esqs.,  for  terre  tenant 

[L^.  Int,  Vol.  29,  p.  SCO.] 

Mullen  vs.  Steamship  Company. 

1.  An  exnplo3rer  is  bound  to  Airnish  to  persons  in  his  employ  proper  and  safe  machin- 

ery, tools  and  implements,  to  work  with,  and  is  resjransible  for  injuries  resulting 
from  negligence  m  not  doing  so ;  but  where  he  has  discharged  his  duty  in  that 
respect,  and  the  machinery  or  tools  subseauently  become  defective  and  unsafe 
through  the  negligence  of  a  person  properly  intrusted  with  the  care  and  super- 
vision of  them,  and  a  fellow-servant  of  such  person  is  iigured  in  consequence  of  it, 
the  master  is  not  responsible,  if  he  had  no  notice  of  the  defects. 

2.  A  head  stevedore  employed  in  unloading  a  cargo  is  fellow-servant  with  a  stevedore 

employed  under  him,  within  the  rule  which  exempts  the  employer  from  responsi- 
bility for  an  ii^ury  suffered  by  a  servant  from  the  negligence  or  carelessness  of  a 
fellow-servant. 

Rule  for  a  new  trial.  Opinion  delivered  Septemher  16, 1872,  by 
Thayer,  J. — In  this  case  the  facts  were  that  the  plaintiff,  on  the 
26th  of  October,  1870,  while  employed  by  the  defendants  as  a  stevedore, 
and  working  in  the  hold  of  the  steamship  Wyoming,  owned  by  the 
defendants,  was  injured  by  the^fall  of  two  tierces  of  rice  which  were 
being  lloisted  from  the  hold  to  between  decks,  whence  they  were  to  have 
been  discharged  over  the  ship's  side.  The  immediate  cause  of  the  acci- 
dent was  the  parting  of  the  rope  used  for  hoisting.  This  rope  had  been 
spliced  by  the  mate  who  had  cnarge  of  the  ship's  running  rigging,  while 
coming  up  the  river.  The  splice  drew  out  without  breaking,  and  the 
casks  fell  upon  the  plaintiff.  At  the  time  of  the  accident  the  chief 
stevedore  employed  oy  the  defendants  had  charge  of  the  unloading  of 
the  vessel.  The  question  is,  whether  the  defendants  are  responsible  for 
the  iniury  received  by  the  plaintiff. 
Although  the  doctrine  is  of  recent  origin,  it  is  nevertheless  now  well 
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settled  by  many  authoritative  decisions,  that  T?hen  several  persons  are 
employed  in  the  same  general  service,  though  in  difl^rent  parts  of  it, 
and  one  of  them  is  injured  through  the  negligence  or  carelessness  of 
another,  the  enrployer  is  not  responsible,  unless  he  has  been  guilty  of 
negligence  in  employing  an  unfit  person  for  the  service.  ReapondetU 
mperior  does  not  apply  in  suo^  cases,  for  the  reason  that  the  servant, 
by  entering  into  toe  employment,  has  voluntarily  assumed  all  risks 
which  erow  out  of  the  negligence  or  inattention  of  his  fellow-servant. 
Caldwdl  vs.  Bnywn,  3  Smith,  453 ;  Fraxier  vs.  Penna,  R,  B.  Co.,  2 
Wright,  104;  Byan  vs.  Cumberland  Valley  B.  B.  Co.,  11  Harris,  384; 
O'Dimnell  vs.  The  Allegheny  Valley  B.  B.  Co.,  9  Smith,  239 ;  Weger  vs. 
Pennsylvania  B.  B.  Co.,  5  Smith,  460 ;  Ardesco  Oil  Co.  vs.  Oilion,  13 
Smith,  147,  furnish  full  illustrations  of  the  rule. 

But  it  was  insisted  that  the  defendants  were  responsible  upon  two 
grounds:  Ist.  Because  they  were  bound  to  furnish  proper  and  safe 
tools  and  appliances  for  the  use  of  persons  engaged  in  their  service ; 
and  secondly,  because,  as  it  was  argued,  the  employment  of  the  plaintiff 
being  in  a  subordinate  capacity  to  that  of  the  head  stevedore,  the  plain- 
tiff was  not  within  the  operation  of  the  principle  that  the  servant 
assumes  the  risk  of  the  negligence  of  his  fellow-servant.  In  other 
words,  that  the  plaintiff  was  not  a  fellow-servant  of  the  head  stevedore, 
but  subject  to  his  control  and  amenable  to  his  orders. 

If  a  master  negligently  provides  unsafe  machinery,  tools  or  imple- 
ments, for  his  servant  to  work  with,  he  is  answerable  for  the  conse- 
quences. 

But  this  rule,  like  every  other,  has  its  just  limits  and  qualifications, 
without  which  the  rule  itself  would  be  an  intolerable  burden.  If  the 
master  provides  proper  and  safe  machinery  and  tools,  and  employs  a 
competent  and  prudent  person  to  take  charge  of  them,  whose  duty  it  is 
from  time  to  time  to  inspect  them,  put  them  in  order  and  renew  their 
defective  parts,  he  cannot  be  justly  answerable  for  an  accident  to  a 
fellow-servant,  arising  from 'the  neRligenco  of  such  person.  Without 
this  reasonable  exception  to  the  rule  of  responsibility,  it  would  be  too 
severe  for  the  business  relations  of  life,  and  most  oppressive  in  its  opmi- 
tion.  It  would  in  many  cases  abrogate  entirely  the  general  rule  that 
the  master  is  not  responsible  to  his  servant  for  the  negligence  of  his 
fellow-servant  It  would  make  the  employer  an  insurer  against  acci- 
dents, which  no  foresight  or  prudence  of  his  could  possibly  foresee  or 
prevent,  and  lead  to  consequences,  the  absurdity  of  which  was  well 
illustrated  by  the  learned  judee  who  delivered  the  opinion  of  the  court 
in  Byan  vs.  The  Cumberland  Valley  B.  B.  Co.,  11  Mar.  384:  "  When 
persons  are  employed,"  said  he,  to  work  for  others,  are  the  employers 
Dound  to  see  that  the  instruments  of  their  work  shall  oontinue  to  be 
used  in  safety  ?  Then  the  coachman,  the  wagoner,  and  the  carter,  who 
ought  to  know  more  about  the  vehicles  which  they  use  than  their  em- 
ployers do,  have  a  practical  warranty  that  they  are  in  good  condition, 
though  practically  they  know  that  many  of  them  are  really  worn  out; 
the  wood  chopper  and  the  grubber  are  insured  that  their  axe  6r  mat- 
tock shall  not  injure  them  by  flying  off  the  handle ;  the  engineer,  the 
miller,  the  cotton  spinner,  and  the  wood  carder  have  a  guarantee  for  the 
accidents  that  may  befall  them  in  the  use  of  the  machinery  which  they 
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profess  to  understand,  and  which  they  ought  so  to  understand  as  to  be 
able  to  inform  their  employer  when  it  is  out  of  order." 

The  particular  negligence  alleged  in  that  case  was  in  omitting  to 
hook  safely  the  cars  of  a  railroad  train,  a  species  of  negligence  which  it 
is  difficult  to  distinguish  in  principle  from  that  which  caused  the  aoci- 
dent  in  the  present  case.  ^ 

The  employer  is  bound  to  furnish  fwoper  and  safe  machinery,  but 
where  he  is  obliged  from  the  nature  of  the  business  to  employ  agents  to 
run  it,  and  to  take  care  of  it,  and  to  keep  it  in  proper  repair,  he  is  not 
responsible,  unless  he  commits  the  charge  to  an  incompetent  or  untrust- 
worthy person.  Upon  the  contrary  principle,  every  employer  must  be 
held  to  warrant  every  bolt  or  pin,  or  screw,  or  piece  of  mechanism  used, 
although  he  himself  knows  nothing  of  the  machine,  or  does  not  under- 
stand its  structure,  or  is  incapable  of  appreciating  the  conditions  of 
danger.  He  must  be  held  to  warrant  not  only  that  everything  is  good 
and  sufficient  when  he  supplies  it,  but  that  it  shall  contmue  so.  And 
this  not  to  a  stranger,  but  to  a  person  who  is  daily  conversant  with  the 
risks  of  the  business,  and  who,  upon  entering  upon  it,  must  of  necessity 
know  that  his  safety  depends  as  much  upon  the  capacity  and  watchful- 
ness of  his  fellow-workmen  as  upon  his  own.  The  ship  owner  must  be 
responsible  to  the  mariner  for  every  spar  and  rope  which  may  have 
been  weakened  by  exposure  to  the  weather,  although  he  has  given  the 
master  unlimited  authority  to  renew  them.  The  owner  of  every  rolling 
mill,  furnace  and  factory  of  every  description,  must  be  subject  to  the 
same  exacting  rule,  and  if  there  is  a  warranty  of  the  continuing 
sufficiency  of  every  part  of  the  machinery,  there  must  also,  pari  roHone, 
be  a  warranty  of  the  continuing  fitness  and  vigilance  of  all  the  persons 
employed.  8uch  a  rule  administered  by  juries  ready  always  with  gener- 
ous damages  for  the  unfortunate,  would  exceed  the  limits  of  reasonable 
responsibility,  and  would  be  an  insufferable  burthen  upon  all  branches 
of  commerce  and  manufacturing  industry. 

Doubtless  there  are  some  defects  so  p&tent  in  their  nature,  and  so 
obvious  to  every  one,  that  the  principal  will  not  be  excused  upon,  the 
ground  of  the  negligence  of  his  agents,  even  to  a  fellow-servant  of  the 
agent.  O'DauneU  vs.  The  Allegheny  Valley  E.  B.  Co.,  9  Smith,  239,  is  an 
example.  In  that  case  a  person  employed  by  the  company  was  injured 
by  the  breaking  of  a  rail  caused  by  its  resting  upon  rotten  ties,  and  it 
was  held  that  a  railroad  company  is  bound  to  furnish  a  safe  and  sufficient 
roadway  to  its  servants,  as  well  as  others  travelling  over  it,  and  that  the 
n^ligence  of  a  superintendent  in  not  keeping  the  roadway  in  r^air  did 
not  relieve  them  from  responsibility.  The  remote  negligence  of  servants 
does  not  furnish  any  excuse  for  the  non-performance  of  such  a  direct 
and  immediate  duty  as  that  A  railroad  company  is  bound  to  keep 
itself  informed  upon  such  subjects.  It  is*not  to  be  likened  to  the  caae 
of  an  accident  arising  from  a  cause  immediately  traceable  to  the  negli- 
gence  of  an  employe.  Such  cases  do  not  weaken  but  confirm  the 
general  rule. 

If  it  can  be  shown  that  the  principal  was  aware  of  defects  and  neg- 
lected to  repair  them,  the  negligence  is  his  own.  He  cannot,  in  such  a 
case,  shift  tne  burden  to  a  subordinate ;  but  where  the  defect  is  such 
that  he  cannot  be  supposed  to  know  it  until  he  has  received  notice  of  it, 
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and  its  existence  is  owing  to  the  n^ligence  of  a  pierson  who  was  prop- 
erly intrusted  with  the  duty  of  providing  against  it,  the  employer  can- 
not be  held  responsible  to  the  fellow-servant  of  the  latter  upon  aqy 
principle  of  reason  or  established  law.  Syan  vs.  Cumberland  VaUey  A. 
R.  Cb.,  11  Harris,  384 ;  WcJJcer  vs.  R.  R.  Co.,  2  H.  &  C.  102 ;  Searle  vs. 
LificUay,  11  C.  B.  N.  S.  429 ;  JSan<f «  Admini^ratar  vs.  The  V.  A  CL 
R.  R.  Co.,  32  Vemu  473 ;  SeatMr  vs.  R.  R.  Co.,  14  Gray,  466. 

If  the  unfortunate  accident  which  was  the  cause  of  the  present  action 
was  caused  by  negligence,  it  is  plain  that  the  negligence  was  either  the 
remote  negligence  of  the  mate  in  making  an  imperfect  splice,  or  the 
proximate  negligence  of  the  head  stevedore  in  not  examinmg  the  rope 
with  sufficient  care  before  he  commenced  the  unloading  of  the  vesset. 
Bot  how  could  the  owners  know  an3rthing  of  that,  unless  they  were  in- 
formed of  it  ?  Is  a  ship  owner  bound  to  examine  personally  every  day, 
every  rope  in  his  ship,  at  the  peril  if  he  does  not,  of  heavy  dam^ee  to 
the  {lersons  in  his  employ  resulting  from  the  negligence  of  other  persons 
io  his  employ,  who  are  necessarily  intrusted  with  such  things?  We 
must  go  to  this  extent  if  we  are  to  hold  the  defendants  responsible  in 
the  present  case. 

Nor  was  there  anything  in  the  position  of  the  plaintiff  which  relieved 
him  from  the  operation  of  the  general  rule.  He  was  a  fellow-servant 
in  the  same  general  employment  We  should  be  letting  in  a  flood  of 
litigation,"  said  Baron  Pollock,  in  Morgan  vs.  The  R.  Co.,  Law  Rep., 

1  Q.  B.  155,  ^  were  we  to  decide  the  present  case  in  favor  of  the  plam- 
tiff.  For  if  a  carpenter's  employment  is  to  be  distinguished  from  that 
of  the  porters  employed  by  the  same  company,  it  will  be  sought  to  split 
up  the  employes  in  every  large  establishment  into  different  depart- 
ments of  service,  although  the  common  object  of  their  employment, 
however  difibrent,  is  but  tne  furtherance  of  the  business  of  the  master." 

That  Ck>rcoran,  the  head  stevedore,  was  above  the  plaintiff,  who 
worked  subject  to  his  orders  and  nnder  his  directions,  makes  no  di£fer- 
ence.  The  role  is  not  altered  by  the  fact,  that  the  servant  to  whom  the 
Diligence  is  imputed  was  a  servant  of  superior  authority,  whose  direc- 
tions the  plaintiff  was  bound  to  obey.  A  foreman  has  been  held  to  be  a 
fellow-servant  with  other  servants  whose  work  he  supeMrintends :  Oal- 
hgher  vs.  Piper,  16  C.  B.  N.  8.  669 ;  Fettham  vs.  England,  Law  Rep., 

2  Q.  B.  32.  An  engineer  and  one  employed  under  him:  Searle 
Lindsay,  11  C.  B.  N.  8.  429.  An  under-iooker,  whose  duty  it  was  to 
superintend  a  mine  roof,  and  a  miner:  HaU  vs.  Johnson,  3  H.  A  C.  569. 
Superintendent  and  hand :  6  Cush.  75.  A  brakesman  and  conductor : 
Frazier  vs.  Penna.  R.  R.  Co.,  2  Wright,  104.  An  engineer  and  la- 
borer :  Ryan  vs.  C.  V.  R.  R.  Co.,  11  H.  384,  A  tender  to  stone  masons 
and  a  foreman :  Weger  vs.  Penna.  R.  R.  Co.,  5  Smith,  460.  There  are 
cases  in  which  persons  have  been  so  completely  substituted  in  all  re- 
spects to  the  place  of  the  master,  exercising  in  his  stead  a  general  and 
complete  authority  and  control  over  the  whole  business,  that  they  a?e 
regarded  to  all  intents  and  {Airposes  as  principals  and  not  fbllow-jervants 
— masters  substituted  in  the  room  of  other  masters.  But  the  present 
case  cannot  be  likened  to  them  in  any  respect. 

Rule  absolute. 

/>.  Dougherfy,  Esq.,  for  plaintiff. 

J.  V.  Darling  and  M.  P.  Henry,  Esqs.,  for  defendants. 
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[Leg.  Int.,  Vol.  29,  p.  148.] 

Babiko  v8.  Souder. 

QuJERB.— Does  a  ship's  husband  stand  in  such  a  relation  to  the  owners,  that  his 
ratification  of  a  loan  to  the  master  for  the  use  of  the  ship  is  prima  facie  eTidenoe 
against  them  ?  SembU,  no. 

Rule  for  new  trial.    Opinion  delivered  April  27, 1872,  by 

Hare,  P.  J. — ^This  la  an  action  brought  by  Baring  Bros.  &  Co., 
against  E.  A.  Souder  and  8.  T.  Bonder,  trading  as  Souder  &  Company, 
Charles  A.  French  and  Oeorge  B.  Kellum,  tor  money  laid  out  and 
expended  for  their  use  as  part  owners  of  the  barque  Kedar.  It  appeared 
in  evidence  that  French  was  master  as  well  as  part  owner,  and  that 
Souder  &  Co.  were  the  managing  owners  or  ship's  husband.  Frent;h 
sailed  in  command  of  the  barque  on  a  voyage  from  the  United  States 
to  Havre,  and  while  there  drew  a  bill  of  exchange  on  the  jplaintif^  as  a 
means  of  raising  money  to  be  expended,  as  he  alleged  m  the  letter 
accompanying  the  drau,  in  procuring  the  requisite  supplies  for  the 
vessel.  But  there  was  no  direct  proof  before  the  jury  that  such  a  step 
was  necessary  on  his  part,  or  of  tne  way  in  which  he  used  the  money. 
The  plaintiffi  having  accepted  and  paid  the  bill,  rendered  an  account  to 
Souder  &  Co.,  charging  them  with  the  amount  as  expended  on  their 
behalf  for  the  use  of  the  vessel.  The  testimony  of  E.  A.  Souder,  who 
was  examined  at  the  trial,  showed  that  this  charge  was  sanctioned  by 
the  firm  in  their  capacity  as  general  agents  for  the  barque ;  but  unless 
they  had  an  express  or  implied  authority  to  charge  the  owners  person- 
ally, there  was  no  evidence  of  ratification  on  the  part  of  Kellum. 

It  is  established  under  the  authorities  that  the  master  may  bind  the 
owners  for  supplies  procured  for  the  ship,  and  it  would  appear  from  the 
cases  of  Blackkoek  vs.  Leidyf  7  Harris,  335,  and  Lineoln  vs.  Wright,  11 
Harris,  76,  that  when  the  nature  of  the  articles  furnished  is  such  as  to 
indicate  that  they  were  requisite  and  proper  in  kind  and  quantity,  the 
burden  of  proof  is  on  the  defendants  to  show  the  contrary.  But  it 
would  be  too  much  to  infer  that  a  recovery  can  be  bad  for  money 
advanced  to  the  master  for  the  use  of  the  vessel,  without  proof  that  the 
state  of  thbg8«  was  such  as  to  justify  the  loan.  To  hold  that  the  alle^- 
tions  of  the  master  to  the  lender  are  sufficient  to  charge  the  owners  with 
any  amount  that  he  may  think  fit  to  borrow,  would  place  them  at  his 
mercy  and  surround  the  business  of  navigation  with  risks  which  no 
prudent  man  would  like  to  encounter.  The  decisions  accordingly  con- 
cur that  it  is  incumbent  on  a  creditor  who  seeks  to  recaver  on  such  a 
consideration  to  show  that  there  was  a  reasonable  ground  for  believing 
that  the  money  was  needed  for  the  use  of  the  vessel,  and  would  be  so 
applied.  Cbry  vs.  While,  1  Brown's  P.  C.  284 ;  Wowfitoright  vs.  Craw- 
fard,  4  Dallas,  225. 

The  defendants'  points  were  affirmed  in  accordance  with  this  principle, 
but  the  jury  were,  notwithstanding,  told  that  if  Souder  &  Co.  were  the 
general  agents  of  the  other  owners  for  the  management  of  the  vessel, 
and  ratifi^  the  loan,  it  was  evidence  on  which  a  verdict  should  be  ren- 
dered for  the  plaintiffs  in  the  absence  of  contravening  proo£ 

The  case  is  therefore  narrowed  to  the  single  point,  does  a  ship's  hus- 
band stand  in  such  a  relation  to  the  owners,  that  his  ratification  of  a 
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loan  to  the  master  for  the  use  of  the  ship  is  prima  facie  evidence  against 
them  ?  In  general,  an  agent  cannot  sanction  that  in  another  which  ht 
is  not  authorized  to  do  in  person.  It  would  appear,  although  tha 
research  of  counsel  has  &iled  to  adduce  any  case  m  point,  that  if  a 
ship's  husband  can  borrow  money  on  the  credit  of  uie  owners,  tha 
burden  of  proof  is  on  the  lender  to  establish  that  the  money  went  to 
the  use  of  the  vessel,  and  that  the  suit  is  only  an  indirect  way  of  chai^ 
ing  the  amount  originally  due  to  the  person  who  furnished  the  supplies 
or  did  the  work,  in  other  words,  the  lender  must  produce  and  ^rova 
the  bills  as  if  he  were  proceeding  for  goods  sold  and  delivered.  Yet  it 
does  not  follow  tiiat  if  the  ship's  hus^d  states  an  account  on  behalf 
of  the  yessd  with  the  master,  or  with  a  third  person,  it  is  not  evidence 
affainst  the  owners.  It  seems  to  us,  on  the  whole,  better,  in  the  absence 
of  any  sure  or  guiding  light,^  to  send  the  case  to  another  jury,  where 
this  point,  which  was  overlooked  on  all  sides  at  the  trial,  mav  be  eluci- 
dated by  the  testimony  of  E.  A.  Bonder.  It  will  then  probably  appear 
that  his  firm  were  tacitly,  if  not  expressly  authorized,  to  take  up  money 
fur  the  use  of  the  vessel,  or  ratify  such  advances  when  made  by  others. 
Rule  absolute. 

£,  Speneer  Miller,  Esq.,  for  plaintifis. 
Messrs.  Lane  and  Roney,  for  the  defendants. 

[Leg.  Int,  VoL  29,  p.  308.] 

Carson  vs.  Cochran. 

Where  a  purchaser  of  a  fiurm  agreed  to  make  further  pajnuent  on  a  reeale:  HM,  that 

he  waa  not  bound  to  pay  until  he  sold,  nor  to  sell  at  a  aacrifice.  The  power  of  an 
agent  is  limited  to  his  employment. 

A  rule  for  a  new  trial.  Opinion  delivered  September  21, 1872,  by 
'  Hare,  P.  J. — ^Viewing  the  plaintiff's  case  in  the  most  favorable 
aspect,  there  is  no  ound  for  taking  off  the  nonsuit  Agreeably  to  the 
deposition  of  H.  Alexander,  a  witness  called  on  his  behalf,  the  defend- 
ants agreed  to  pay  $3000  cash,  and  $2000  more  whenever  they  resold 
the  farm.  As  the  property  still  remains  in  their  hands  for  want  of  buy^ 
era,  the  contingency  on  which  the  latter  pa3rment  was  to  be  made  has 
not  occurred.  It  is  no  doubt  true,  that  wh«i  no  time  is  appointed,  the 
contract  must  be  fulfilled  within  a  reasonable  time.  But  this  rule  does 
not  ap|%  when  the  period  for  performance  is  fixed  directly  or  by  im- 
plication. In  the  present  instance  the  parties  obviously  understood  each 
other  in  a  very  di^rent  sense  from  that  contended  for  by  the  plaintiff. 
A  man  who  agrees  to  accept  a  fixed  pnce,  with  a  stipulation  for  a 
further  sum  in  the  event  of  a  resale,  takes  it  for  granted  that  the  pur- 
chaser will  not  dispose  of  the  property  until  he  can  do  so  at  such  an 
advance  as  will  enable  him  to  comply  with  the  terms  of  the  contract 
He  might  otherwise,  if  tho  purchaser  proved  insolvent,  lose  the  antici- 
pated gain.  It  follows  that  the  purchaser  is  not  bound  to  pay  until  he 
sells,  nor  to  sell  unless  he  can  do  so  without  a  sacrifice. 

The  remaining  question  is  one  of  evidence.   The  plaintiff  offered  to 

I>rove  that  Alexander  was  the  defendants'  agent,  that  the  deed  was  de- 
ivered  to  him  as  such,  and  that  he  said  at  the  time  that  the  plaintiff 
would  soon  be  paid  in  full.   If  it  had  been  shown  that  Alexander  was 


Digitized  by 


82 


PHILADELPHIA  REPORTS. 


ihe  genml  acent  or  repreeeDtative  of  the  defendants,  or  that  he  had 
been  employed  to  buj  toe  land,  such  evideoce  might  have  been  admissi- 
ve, although  there  would  still  be  room  for  doubt.  But,  employing  an 
i^ent  to  examine  Uie  title  to  a  tract  of  land,  and  if  it  proves  to  be  good, 
acoept  a  deed  and  pay  the  price,  does  not  authorize  him  to  contract  for 
his  principal,  or  vary  the  terms  that  have  been  already  fixed  by  the 
latter.  As  well  might  the  hand  assume  the  function  of  the  head.  It 
does  not  vary  the  case  that  Alexander  was  directed  to  examine  the  title 
before  dosing  the  transaction.  A  man  who  is  about  to  buy  a  fima  may 
employ  an  agriculturalist  to  ascertain  and  r^rt  on  the  quality  of  the 
floi^  a  lawyer  to  look  into  the  title,  and  finally  a  converanoer  to  draw 
the  deed,  without  empowering  any  or  all  of  th^  to  say  how  much  he  is 
to  give  or  when.  This  is  peculiarl]^  true  where  the  priudnals  agree  on 
the  terms  of  the  sale,  and  an  agent  is  subsequently  retained  to  carry  the 
contract  into  execution.   Rule  discharged. 

J£  H<m]^  Ihdd  and  R  N.  WUswi,  Esqs.,  for  pkintifC 

R  S.  MUler,  Esq.,  for  defendants. 

[Leg.  Int.,  VoL  29,  p.  44.] 

Stone  vs.  Justice. 

An  action  cannot  be  sustained  by  a  creditor  against  one  who  promises  with  the  original 
debtor,  in  consideration  of  transfer  of  property,  to  pay  his  debts,  where  the  cr^tor 
has  not  given  up  his  original  demand,  and  ag1^sed  to  look  solely  to  the  promisor. 

A  rule  for  a  new  trial  and  motion  for  judgment  on  points  re^rved. 
Opinion  delivered  Jcmuary  21  y  1872,  bj 

Hare,  P.  J. — Wilson  conveyed  his  property  to  Justice  to  whom  he 
was  lai^ly  indebted,  and  Justice,  in  consicleration  thereof,  promised  to 
pay  Wilson's  debts,  and  among  others,  one  to  the  plaintiff  Stone.  The 
|»laintifr  was  not  a  party  to  this  arrang^ement,  but  on  being  informed  of 
It  by  Wilson  brought  suit  against  Justice.  The  defendant  oontended  at 
the  trial,  first,  that  the  alle^  contract  was  within  the  statute  of  frauds ; 
and  next,  that  the  plaintiff  was  a  stranger  to  the  contract.  Both  points 
were  reserved  and  the  evidence  submitted  to  the  jury,  who  found  a  ver- 
dict for  the  plaintiff.  On  the  first  point  the  case  cannot  be  distinguished 
from  Shoemaker  vs.  Kvtig,  4  Wright,  107.  Like  that,  it  is  a  promise  to 
pay  the  debt  of  another  in  consideration  of  a  transfer  of  his  assets.  The 
court  said,  that  although  such  a  contract  mi^ht  be  valid  between  the 
parties  it  oould  not  be  enforced  by  the  creditors  unless  they  gave  up 
their  original  demands  and  agreed  to  look  solely  to  the  promisor.  With- 
out this  an  express  promise  to  them  would  be  invalid,  and  therefore 
none  could  be  implied.  So  long  as  the  old  debt  remained,  a  promise  of 
payment  by  a  third  peraon  must  necessarily  be  collateral  and  within  the 
Statute. 

Sitting  here,  we  are  not  to  weigh  this  authority  against  deciuons  in 
the  other  Stat^  which  seem  to  indicate  a  different  rule.  It  is,  however, 
said  that  a  transfer  of  the  assets  of  a  debtor  in  trust  for  the  payment 
of  his  debts,  creates  an  equitable  obligation  which  need  not  be  reduced 
to  writing,  and  may  be  enforced  in  P^nsylvania  through  an  action 
money  had  and  received.  This  may  be  true  as  a  general  proposition, 
but  it  does  not  apply  in  a  case  where  the  evidence  discloses  a  contract 
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and  not  a  tnist.  The  difference  between  a  trust  for  creditors,  and  a 
promise  to  pay  the  debts  of  another  in  consideration  of  value  received 
m>m  him,  can  be  more  easily  illustrated  than  defined. 

The  transfer  of  property  m  trust  does  not  confer  a  beneficial  interest 
on  the  asBignee.  He  is  a  custodian  of  the  fund,  with  a  power  of  sale 
and  the  duty  of  applying  the  proceeds  in  accordance  with  the  directions 


Ibr  what  he  receives.  He  does  not  undertake  to  pay  the  debts,  but  that 
the  assets  shall  be  appropriated  to  that  object  If  they  are  destroyed 
by  fire  or  any  other  inevitable  cause,  his  liability  is  at  an  end. 

On  the  other  hand,  a  conveyance  in  consideration  of  a  promise  to  pay 
the  debts  of  the  grantor,  differs  frdm  an  ordinary  sale  only  in  the 
mode  prescribed  for  the  payment  of  the  price.  The  grantee  aoquires 
an  absolute  right  of  property,  itnd  is  not  hound  to  render  an  account 
to  the  creditors  who  have  no  leffal  or  equitable  interest  in  the  fund.  It 
follows  that  he  cannot  allege  Uie  insufficiency  of  the  assets  as  a  reason 
why  he  should  not  fulfil  his  promise.  Like  other  purchasers  he  must 
abide  by  the  contract,  notwithstanding  the  inadequacy  of  the  con- 
sideration. 

Tried  by  these  tests  the  case  in  hand  is  a  contract  and  not  a  trust 
The  defendant  Justice  manifestly  acquired  an  absolute  right  in  the 
assets  to  do  with  them  as  he  would.  It  is  equally  clear  that  if  the 
alleged  promise  had  any  existence,  it  was  to  pay  the  debts  of  the 
assignor  without  regard  to  their  amount  The  creditors  were  not  to 
look  to  the  fund  for  payment,  but  to  him.  There  was  a  personal  obliga- 
tion on  his  part,  or  there  was  none.  The  plaintiff's  case  is  therefore 
clearly  ex  contractu,  and  within  the  meaning  of  the  statute  as  defined  ia 
Shoemaker  vs.  King, 

The  remaining  question,  whether  die  plaintiff  can  recover  in  the 
Bhaence  of  privity  of  contract,  is  gevernea  by  Campbell  vs.  Laeoek,  4 
Wright,  448,  which  establishes  that  an  agreement  with  a  debtor  to  pay 
his  debts  cannot  be  enforced  by  the  creditors  unless  the^  participate  in 
the  contract,  or  the  promisor  subsequently  recognises  their  ri^ht  If  A  is 
indebted  to  B,  or  receives  value  from  him,  and  in  consideration  thereof 
promises  to  pay  a  debt  from  B  to  C,  the  agreement  does  not  confer  a 
legal  right  on  C.  It  is  not  necessary  that  he  should  relinquish  his 
demand  against  B  unless  the  circumstances  are  such  as  to  bring  the  ease 
within  the  statute  of  frauds,  but  he  must  claim  directly  from  A,  and 
not  merely  through  the  contract  between  A  and  fi.  It  is  not  pretended 
in  this  instance  that  the  defendant  entered  into  a  direct  engagement 
with  the  plaintiff,  or  that  he  at  any  time  admitted  the  existence  of  an 
ebligatioa  to  him.  Judgment  is  consequently  entered  in  his  favor  on 
both  the  points  reserved. 

Amos  Briggs^  Esq.,  for  plaintiff. 

Albmi  3.  LsUskwcrih,  Esq.,  fer  defendant 


His  obligation  is  merely  to  account 
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[Leg.  Int,  Vol.  29,  p.  300.] 

Maghette  vs.  Maoee. 

It  is  not  necessary  to  bring  in  as  parties  the  personal  representatives  of  a  deceased  co* 
defendant.  The  death  may  be  suggested  of  record,  and  the  action  continue  against 
the  Bnrriyor. 

A  rule  for  a  new  trial.   Opinion  delivered  September  16, 1872,  by 

Hare,  P.  J. — ^This  was  an  action  of  assumpsit  against  John  H.  Magee 
and  George  Magee,  Jr. 

John  H.  Magee  died  after  the  service  of  the  writ,  and  his  death  was 
suggested  on  the  record.  A  jury  was  subsequently  called  to  try  the 
issue  as  against  Georee  Magee.  It  is  now  alleged  that  the  executors  of 
John  H.  Magee  should  have  been  brought  into  court  by  a  scire  faeicuf. 
This  seems  to  us  a  misconception  of  the  rule.  Buch  a  course  might 
have  been  adopted,  but  it  was  not  obligatory.  The  statute  of  8  and  9  Wra. 
3d,  ch.  12,  which  is  in  force  in  Pennsylvania,  provides,  "that  if  there 
be  two  or  more  plaintifft  and  defendants,  and  one  or  more  of  them  dies, 
the  writ  or  action  shall  not  thereby  be  abated,  but  such  death  being 
suggested  upon  the  record,  the  suit  shall  proceed  on  behalf  of  the  sur* 
viving  plaintiff  or  plaintiffi,  or  against  the  surviving  defendant  or 
defendants."  The  act  of  assembly  authorizing  the  plaintiff  to  make 
the  personal  representatives  of  a  deceased  defendant  parties  to  the 
recora  did  not  repeal  this  statute.  It  was  designed  to  give  a  fbrther 
remedy  and  not  to  impose  an  obligation.  This  is  the  more  obvious,  be- 
cause the  executor  or  administrators  of  a  deceased  co-contractor  cannot 
be  joined  except  on  equitable  grounds,  to  prevent  a  fiiilure  of  justice 
through  the  insolvency  of  the  survivor. 

Rule  discharged. 

Isaac  Oerhart,  Esq.,  for  plaintiff. 

Thomas  J.  Diehl,  &q.,  for  defendant 

[Leg.  Ini,  Vol.  29,  p.  308.] 

The  Commeroiai.  Makufagtubing  Ck)MPANT  vs.  Ck>NRAix 

Where  there  has  been  a  Jndgment  for  defendant  in  an  attaehment  exeevtion,  tt 
neoenarily  disehai^gea  the  garniaheeu 

Rule  for  judgment  on  special  plea.  Opinion  delivered  September  21, 
1872,  by 

Hare,  P.  J. — ^The  history  of  this  case  is  sufficiently  curious  to  merit 
attention.  It  is  an  attachment  sur  judgment,  issued  to  June  tferm,  1864, 
against  Osbom  Conrad,  the  defendant  in  the  judgment,  and  the  Bank 
of  Penn  Township,  as  garnishee.  The  defendant  Conrad  appeared  and 
pleaded  "payment,"  to  which  he  subsequently  added  a  special  t>lea,  that 
the  plaintiffi  agreed  to  accept  ten  per  cent,  in  satisfaction  of  the  judg- 
ment, and  that  he  tendered  the  amount  to  their  treasurer,  who  reftised 
to  take  it  The  cause  came  for  trial  on  the  24th  of  January,  1866,  before 
Judge  Stroud.  No  evidence  was  adduced  under  the  plea  of  payment, 
there  being  no  pretence  that  the  defendant  had  given  or  the  plaintiffs 
received  the  sum  due,  and  the  only  question  was,  whether  the  defendant 
was  entitled  to  a  verdict  on  the  second  plea.  This  was  clearly  insuffi- 
cient ;  first,  in  setting  up  an  accord  without  satisfaction ;  and  next,  in 
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assomiog  that  a  judrment  could  be  satisfied  by  a  partial  payment  The 
jary  were  instructed  to  find  for  the  defendant  if  they  were  satisfied  that 
fiis  allegations  were  sustained  by  the  evidence.  The  verdict  was  in  his 
&vor,  and  the  plaintifi^  moved  for  a  new  trial,  and  for  judgment  non 
obeianie  veredido.  The  former  motion  was  refused,  and  a  rule  granted 
under  the  latter  which  went  on  the  argument  list  in  the  ordinary 
course  of  business.  The  court  subsequently  made  the  rule  absolute; 
Jod^  Stroud  and  mvself  concurring  with  the  president  judge,  as  to 
the  invalidity  of  Uie  pW>  and  that  it  would  be  useless  to  have  another 
trial,  because  the  defendant's  case  was  set  forth  of  record,  and  he  had 
confessedly  nothing  more  to  adduce.  It  need  hardly  be  said  that  the 
existence  of  the  plea  of  payment  was  not  adverted  to  by  counsel  or 
known  to  the  court.  This  will  not  appear  surprising  to  those  who  are 
aware  that  payment  is  generally,  if  not  universally,  pleaded  in  short  in 
debt,  covenant  and  assumpsit,  with  the  view  of  giving  a  set-off  or  equita- 
ble defence  in  evidence  under  a  notioe  to  that  effect,  for  which  the 
defendant  sometimes,  as  in  the  present  instance,  substitutes  a  special 
plea.  We  can  therefore  readily  understand  why  the  plaintifib'  counsel 
should,  equally  with  the  defendant's,  have  consider^  both  pleas  as 
being  in  fiiot  one,  and  that  the  record  disposed  but  a  single  defence. 
This  appeared  from  the  pleas  themselves,  because  it  would  have  been 
absurd  and  frivolous  to  allege  a  tender  of  ten  per  cent  if  the  whole 
ddbt  had  been  paid  in  the  orainary  acceptation  of  the  term.  Techni- 
cally, however,  each  plea  must  be  judged  by  its  own  merits  without 
collateral  aid  or  explanation. 

It  results  from  what  has  been  said,  that  while  the  judgment  non 
cbstante  veredicto  was  the  only  one  that  could  have  been  rendered  con- 
sistently with  the  case  as  presented  by  the  counsel  on  either  side,  it  was 
clearly  erroneous  in  view  of  the  record,  and  would  have  been  set  aside 
instantly  if  the  attention  of  the  court  had  been  called  to  the  first  plea. 
Instead  of  adopting  this  course  the  defendant's  counsel  took  a  wnt  of 
error.  In  saying  this  I  think  it  a  duty  to  acquit  Mr.  Simpson  of  any- 
thing approaching  a  mppreseio  vert.  No  one  who  is  acquainted  with 
him  can  supnose  that  he  kept  back  the  plea  of  paym^t  in  the  court 
below,  with  the  view  of  taking  advantage  of  it  in  the  court  above.  He 
undoubtedly  regarded  the  allegation  that  the  debt  was  paid  as  the  nul- 
lity which  he  knew  it  to  be  in  fact  His  object  in  issuing  the  writ  of 
error  was  to  obtain  the  judgment  of  the  tribunal  of  last  resort  on  the 
validity  of  the  second  plea,  which  set  forth  the  facts  in  a  compendious 
form,  and  afforded  a  ready  means  of  bringing  the  case  to  the  test  of  an 
issue  of  law.  If  the  transaction  which  it  detailed  satisfied  the  judgment 
the  defendant  was  entitled  to  go  sine  die  ;  if  it  did  not  the  decision  of  the 
court  below  would  be  affirmed.  But  it  sometimes  happens  that  a  straight- 
forward course  has  the  effect  of  a  successful  ruse.  When  the  case  came 
before  the  Supreme  Court,  that  tribunal  saw  that  it  could  only  be  de- 
cided in  one  way.  The  jury  had  found  that  the  debt  was  paid  ;  the 
court  below  had  reAised  a  new  trial ;  how  then  could  the  plaintiff  be 
entitled  to  issue  an  attachment  execution  ?  Strong,  J.,  said,  the  record 
exhibits  a  judgment  given  against  the  defendant,  notwithstanding  all  the 
isseee  were  determined  in  his  favor,  and  this  without  any  question  re- 
served.   This  was,  of  course,  irregular."   The  judgment  was  reversed 
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on  these  grounds  without  touching  the  question  presented  by  the  second 
plea,  which  was  the  only  one  considered  by  the  court  below,  or  that  the 
parties  had  designed  to  raise.  But  as  the  case  obviously  wa^  not  in  a 
position  for  a  final  judgment,  the  record  was  remitted  with  directions 
to  woceed." 

From  the  accurate  learning  of  the  judge  who  delivered  the  opinion, 
we  may  infer  that  his  remark,  that  "  judgm^t  had  been  ^iven  against 
the  defendant,  although  all  the  issues  were  determined  in  his  ^vor/'  was 
directed  to  the  plea  of  payment  He  was  of  course  aware,  that  when  a 
plea  confesses  the  cause  of  action  without  sufficiently  ayoidinff  it,  judg- 
ment may  be  entered  for  the  plaintifi^  notwithstanding  a  vercuct  for  toe 
defendant,  and  although  no  question  is  reserved  at  uie  trial.  Wed  vs. 
Blakeway,  2  M.  <&  Q.  729.  A  judgment  on  a  point  reserved  and  a  judg- 
ment non  obstante  veredicto  are  so  aifierent  that  the  feilure  to  distinguiui 
them  tends  to  a  confusion  of  ideas.  The  one  is  a  branch  of  the  doctrine 
of  pleading  as  it  has  been  established  fVom  the  earliest  times;  the  other, 
a  power  which  the  court  con  only  exeroise  through  the  consent  of  counsel, 
or  by  virtue  of  an  authority  conferred  by  statute.-  It  is  therefore  entirely 
r^uiar  to  enter  iudgment  a^nst  a  d^ndant  who  has  obtained  a  v^ 
diet  on  an  invalid  plea  of  satw&ctioa.  But  a  judgment  against  a  defend- 
ant who  pleads  ainl  proves  a  payment  in  full  is  manifestly  erroneoui^ 
although  I  do  not  perceive  why  it  should  be  termed  irregular. 

The  cause  now  entered  on  what  may  be  called  its  second  «tage.  To 
render  what  follows  intelligible,  I  must  revert  to  an  event  which  occurred 
before  the  writ  of  error  was  brought  into  the  office.  It  is  another  proof 
that  a  success  may  be  obtained  through  an  oversight,  which  would  have 
been  denied  to  the  utmost  skill.  Subsequently  to  the  refusal  of  a  new 
trial,  and  while  the  rule  for  judgment  non  obstante  veredicto  was  still 
pending,  the  defendant's  counsel  paid  the  jury  fee,  and  judgment  was 
thereupon  entered  for  his  client  in  the  office.  This  step  was,  so  far  as  I 
am  able  to  disoem,  not  merely  irr^ular,  but  null.  Originally,  judg- 
ment was  pronounced  in  all  cases  by  the  judges  in  open  court  Con- 
venience subsequently  established  that  when  Uie  plaintiff's  or  defend- 
ant's right  to  judgment  appeared  of  record,  he  might  si^  judgment  in 
the  office  without  applying  to  the  court  Stephens  on  Pleading,  132.  It 
follows,  that  when  the  re^ud  negatives  the  existence  of  such  a  rights  it 
cannot  be  a  valid  ground  for  judgment  In  England  judgment  is  signed 
bv  filing  a  minute  drawn  in  the  appropriate  form,  with  the  sanction  of  the 
clerk  or  master.  With  us  the  prothonotar^  enters  ''judgment "  on  the 
docket  at  the  instance  of  the  attorney.  It  is  obvious  that  an  attorney, 
merely  as  such,  cannot  decide  the  case  in  fevor  of  his  client  He  is 
legally  one  with  the  party ;  and  it  is  an  established  maxim,  that  a  man 
shall  not  be  judge  in  nis  own  cause.  The  prothonotarv  is  simply  a  derk 
charged  witn  the  important  duty  of  keeping  the  books,  but  having  no 
general  authority  to  adjudicate.  It  is  therefore  by  virtue  of  power  im- 
pliedly conferred  b^  the  court,  that  an  attorney  who  obtains  a  verdict 
for  his  client  can  direct  judgment  for  the  latter  on  the  quourto  diepoeL 
If,  however,  the  opposite  party  moves  fer  a  new  trial  with  the  express  or 
tacit  consent  of  the  judge,  this  power  is  impliedly  revoked.  A  judgment 
entered  under  such  circumstances  is  a  nullity  and  may  be  treated  as  such 
by  the  opposite  party  or  the  court  The  principle  is  the  same,  where  the 
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ootirty  while  refusing  a  new  trial,  grants  a  rule  to  show  cause  whj  the 
judgment  should  not  be  arrested  or  a  judgment  entered  non  obstante 
veredicto.  8uch  a  rule  brings  the  whole  record  before  the  judges,  and 
renders  it  incumbent  on  them  to  determine  which  party  has  the  right  in 
view  of  what  it  contains.  It  will  not  be  contended  that  judgment  can  be 
entered  in  the  office  with  a  view  to  forestall  the  result  oS  their  delibera- 
tions. Such  a  course  would  be  a  mani&st  breach  of  official  duty  on  the 
part  both  of  the  prothonotary  and  the  attorney.  It  is  therefore,  neces- 
sahiy  invalid,  as  it  regards  the  client,  who  ought  not  to  profit  by  the 
error  of  his  agent.  Every  reasonable  intendment  should  no  doubt  be 
made  in  £etvor  of  official  acts  and  entries.  When,  however,  the  defect 
is  giofls  and  appears  of  record,  no  supposition  will  be  indulged  contrary 
to  the  truth.  An  office  judgment  entered  by  one  party  pending?  a  rule 
for  judgment  obtained  by  the  other,  is  within  this  principle.  The  rule 
is  notice  to  all  the  world  that  the  court  has  taken  the  matter  into  its  own 
hands  and  intends  to  pronounce  a  decision,  which  will  be  final  if  not  re- 
versed. Such  a  rule  may  be  made  absolute  without  striking  off  a  judg- 
ment which  has  been  placed  on  the  record  during  the  interval,  without 
the  knowledge  or  sanction  of  the  court,  because  that  need  not  be  ex- 
pressed which  is  necessarily  implied. 

This  view  seems  to  have  been  taken  in  the  first  instance  by  the  court 
above,  in  enjoining  the  District  Court  to  "  proceed,"  which  obviously 
implied  that  the  office  judgment  ^of  March  10, 1866,  was  not  final  or 
conclusive.  If  the  proeedendo  was  not  an  unmeaning  form,  it  was  an 
authority  to  retry  the  cause.  The  better  course  would  probably  have 
been  for  the  plaintifis'  counsel  to  bring  the  matter  formally  before  us 
by  renewing  the  motion  ibr  a  new  trial. 

The  right  to  set  aside  a  verdict  does  not  necessarily  end  with  the 
term.  But  it  would  seem  that  a  court  which  has  once  decided  that  a 
verdict  shall  stand,  by  refnsine  a  new  trial,  cannot  net  the  matter  at 
large  of  its  own  motion  at  a  subsequent  period.  The  power  of  a  court 
of  error  to  order  a  venire  de  novo  is,  however,  unquestionable,  and  as  it 
may  do  thb  directly,  so  it  may  attain  the  same  end  indirectly  through 
an  order  to  the  court  below.  The  proeedendo  was,  as  we  have  seen,  such 
a  mandate,  and  when  the  plaintiffi  put  the  cause  again  on  the  trial  list, 
in  pursuance  of  the  authority  which  it  conferred,  it  became  the  duty  of 
the  defendant  to  maintain  the  issue  on  his  part  Instead  of  adopting 
this  course,  he  suffered  the  verdict  to  go  by  de&ult,  and  filed  a  special 
plea  in  the  nature  of  a  plea  /nm  darreign  caniinuance^  alleging  that  he 
bad  on  the  10th  of  March,  1866,  obtain^  a  final  judgment,  which  stood 
imappealed  from  and  unreversed,  as  he  was  ready  to  verify  by  the 
record.  In  other  words,  he  rested  his  case  on  the  single  point,  that 
what  bad  already  occurred  precluded  further  inquiry.  As  sucn  a  defence 
seemed  to  be  directly  at  variance  with  the  injunction  of  the  court  above, 
it  was  disregarded,  and  Judgment  given  on  the  verdict  The  plaintifi^' 
counsel,  however,  agreed,  at  our  suggestion,  to  waive  the  advantage  he 
had  gained  through  the  refusal  of  the  defendant  to  appear  anugive 
evidence  at  the  trial,  by  withdrawing  his  replication  to  the  plea  of 
accord  and  satisfitction,  and  filing  a  demurrer.  This  was  done  with  the 
view  of  enabling  the  defendant  to  present  the  case  to  a  court  of  error 
m  its  true  aspect,  and  as  it  would  have  appeared  originally  but  for  the 
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inadvertence  of  counsel.  There  was,  consecj^uently,  some  reason  for 
hoping  that  the  merits  would  be  reached  and  hnally  determined. 

When,  however,  the  case  was  again  argued  before  the  Supreme  Court, 
that  tribunal  took  a  view  which  had  not  been  anticipated.  Mr.  J. 
Agnew  said :  **  The  record  shows  two  difR^rent  and  inconsistent  verdicts 
and  judgments  in  the  same  cause,  one  for  the  defendant,  and  one  for  the 
plaintiff  It  is  not  easy  to  see  how  the  District  Court  could  have  per- 
mitted the  case  to  be  tried  the  second  time  where  the  record  showed  a 
verdict  and  jud^ent  in  favor  of  the  defendant,  which  had  not  been  re- 
versed or  set  aside,  especially  as  the  judgment  was  set  up  as  a  bar  to  the 
plaintifl^'  right  to  proceed  to  a  second  trial.  It  is  manifest  that  all  the 
proceedings  which  have  taken  place  in  the  court  below  since  the  former 
writ  of  error  have  been  grossly  irregular  and  erroneous." 

We  have  no  desire  to  question  the  reasons  assigned  for  a  decision 
which  it  is  our  duty  to  respect,  but  I  may  be  permitted  to  observe,  that 
two  judgments  in  the  same  cause,  one  for  the  plaintiff,  and  one  for  the 
defendant,  are  not  an  unusual  spectacle.  It  constantly  happens  that  a 
judgment  is  opened  and  the  case  sent  to  a  jury.  If  the  plaintiff  ob- 
tains the  verdict,  his  judgment  stands ;  if  the  defendant  is  successful,  a 
judgment  is  entered  in  his  favor,  and  both  judp;ments  remain  of  record. 
It  is  not  customary  to  make  a  formal  order  that  the  judgment  for  the 
plaintiff  shall  be  set  aside,  because  this  is  implied  in  givmg  judgment 
for  the  defendant.  In  like  manner  a  judgment  entered  on  a  verdict 
pending  a  rule  for  a  new  trial,  for  judgment  non  obstante  veredicto,  or  in 
arrest  of  judgment,  need  not  be  stricken  off  before  making  the  rule 
absolute.  Such  an  adjudication  overrides  any  step  that  may  have  been 
taken  without  the  sanction  of  the  court  by  the  prothonotary,  his  clerks, 
or  the  attorney  on  either  side.  So  where  a  court,  which  has  entered 
judgment  for  the  defendant  on  a  demurrer  to  the  replication,  gives  the 
plaintiff  leave  to  amend  by  pleading  issuably,  a  subseouent  ve^ict  and 
judgment  in  his  fevor  are  not  regarded  as  irregular.  The  reason  is,  be- 
cause the  authority  to  amend  implies  that  the  judgment  for  the  defend- 
ant shall  not  preclude  the  plaintiff  from  doing  what  is«requisite  to  take 
advantage  of  the  authority. 

Such  a  case  eoes  beyond  the  requirements  of  the  present,  because  a 
judgment  for  the  defendant  on  a  demurrer  is  prima  facie  final,  which 
cannot  be  said  when  a  judgment  is  entered  in  the  office,  while  the  record 
shows  that  the  court  held  the  matter  under  advisement.  It  should  be 
remembered  that  what  is  called  the  record  in  Pennsylvania  is  not 
technically  a  record,  but  rather  the  materials  from  which  the  record 
may  be  made  up.  In  determining  whether  the  proceedings  of  a  court 
should  be  reversed  for  want  of  form,  the  brief  entries  of  the  counsel  or 
judges  should  conseouently  be  viewed  bb  they  would  appear  if  duly 
extended,  setting  forth  all  which,  though  not  expressed,  is  manifestly  to 
be  understood. 

We  may  consequently  infer  that  when  the  court  above  sends  a  cause 
down  with  directions  to  proceed,  and  a  new  trial  takes  place  in  obedience 
to  the  mandate,  there  is  no  irregularity  in  a  verdict  and  judgment  fbr 
the  party  who  failed  in  the  first  instance,  because  a  result  which  might 
otherwise  be  anomalous  is  explained  and  justified  by  the  procedendo  *' 
Conceding  that  the  judgment  of  March  10,  1866,  had  all  the  effect  of 
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an  adjudication,  the  Supreme  Court  might  still  authorize  this  court  to 
disregard  it,  and  ^o  on  with  the  cause.  Why  the  trial  which  took  place 
in  pursuance  of  their  order,  and  the  judgment  rendered  for  the  success- 
ful party,  should  be  regarded  as  grossly  irregular,  is  a  question  which 
m&Y  be  considered  by  those  who  are  free  to  give  the  answer.  The 

Slamtifis'^counsel  thought  that  the  reason  appeared  in  the  opinion 
elivered  by  Mr.  J.  Agnew.  It  was  his  failure  to  have  the  office  judg- 
ment set  aside,  and  a  new  trial  granted  before  sending  the  case  to 
another  jury.  This  omission  seemed  to  us  merely  technical  and  formal. 
Still,  if  the  court  above  were  of  a  different  opinion,  justice  should  not 
be  hindered  by  a  defect  of  form.  A  rule  to  set  aside  the  judgment  was 
accordingly  granted,  and  made  absolute.  We  took  this  course  on 
grounds  that  have  been  alreadv  stated.  The  judgment  seemed  to  us  a 
nullity,  as  having  been  entered  without  our  sanction,  and  while  it  ap- 
peared of  record  that  the  case  was  before  us  for  consideration.  More- 
over, the  ''procedendo  could  only  be  understood  as  an  injunction  to  go 
on  notwithstanding  the  Judgment,  if  such  a  course  was  in  our  opinion 
requisite  for  the  ends  of  justice,  and  consequently  to  set  the  judgment 
aside,  if  there  was  no  other  way.  It  now  appears  that  our  order  has 
been  reversed  by  the  Supreme  Court,  and  the  judgment  reinstated, 
although  I  have  not  had  the  advantage  of  seeing  the  opinion  of  the 
court  above. 

It  might  have  been  supposed  that  this  long  protracted  controversy 
would  have  ended  here.  If  the  defendant's  offer  of  ten  per  cent,  was  not 
a  satisfBction,  still  the  plain tifis  were  no  longer  in  a  position  to  recover 
anything.  They  were  of  this  mind,  and  remained  quiescent.  But  the 
defendant  is  now  before  us  with  a  motion  for  judgment,  on  the  special 
plea  of  January  3, 1870,  and  to  dissolve  the  attachment.  It  has  been 
already  stated  that  this  plea  is  eui  generis.  It  resembles  the  whole 
record  in  being  unlike  anything  else.  A  recovery  in  a  former  cause 
must  be  plead^  in  order  to  bring  it  within  the  cognizance  of  the  court, 
but  no  one  ever  heard  of  pleading  what  the  record  shows.  If  the  plain- 
tiff is  80  ill  advised  as  to  set  a  case  down  for  trial  after  judgment  has 
been  duly  entered  for  defendant,  the  defendant  ou^ht  not  to  raise  a  new 
issue  by  filing  a  plea,  but  ask  the  court  to  strike  the  case  from  the  list, 
or  let  the  plaintiff  take  his  own  way,  secure  that  it  will  end  in  nothing. 
If,  on  the  contrary,  the  judgment  is  invalid,  or  the  court  has  been 
authorized  to  proceed  notwithstanding  the  judgment,  it  is  useless  to 
allege  that  which  appears  already,  and  which  must  be  disregarded.  The 
plea  is,  therefore,  simply  an  excrescence.  It  asks  us  to  adjudge  that  we 
nave  already  given  judgment.  If  this  is  true,  it  were  useless  to  go  over 
the  same  ground ;  if  it  is  not,  we  should  be  careful  not  to  falsify  the 
record.  The  rule  to  dissolve  the  attachment  is  as  superfluous,  because 
if  jud^ent  was  given  for  the  defendant,  it  necessarily  discharged  the 
garnishee. 

It  is  not  a  subject  for  congratulation,  that  the  constant  efforts  of 
counsel,  of  this  court,  and  of  the  court  above,  to  bring  the  case  to  a 
legal  termination,  should  have  been  so  little  fortunate  in  their  results. 
Seldom  has  the  law  been  more  inextricably  entangled  in  a  net  of  form. 
The  cause  is  not  £ir  to  seek.  If  the  Supreme  Court  had  not  been 
hindered  by  a  technicality,  it  could  have  seen  what  was  abundantly 
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clear  to  the  natural  eye,  that  the  defendant  would  not  have  pleaded  a 
tender  of  ten  per  cent,  if  he  had  paid  the  debt  in  full.  Nor  would  it, 
after  directing  this  court  to  proceed  with  the  cause,  have  r^rded  the 
new  trial,  which  was  the  only  way  in  which  the  injunction  could  be 
made  efl^tual,  as  irr^lar  because  the  former  verdict  was  n6t  formally 
set  aside.  No  great  harm  has  perhaps  been  done  as  between  these 
parties.  If  the  plaintiff  agreed  to  accept  a  partial  ^^ment  as  in  full, 
he  was  morally  bound.  But  I  regret  the  lesson  which  this  record  teaches, 
that  a  judgment  entered  at  the  instance  of  an  attorney,  while  the  case 
is  held  under  advisement  by  the  court,  may  preclude  the  opposite  party, 
although  vigilant  and  unceasing  in  the  endeavor  to  prosecute  the  cause. 

Rules  discharged. 

M69e8  Dropms^  Esq.,  for  plaintifi! 

Alex,  Smpeon  and  A.  F.  Parsons,  Esqs.,  fbr  defendant 

[Leg.  Int,  Vol.  29,  p.  381.] 

Mawson  vs,  Goldstone,  Defendant,  and  the  Anthracite  Insurancb 
Ck)MPANY,  Garnishees. 

A  general  Judgment  against  a  garnishee  for  want  of  an  appearsnoe  stricken  off  as 

informaL 

Per  Curiam. 

Rule  to  strike  off  judgment  and  set  aside  execution. 

This  was  an  attachment  execution,  returnable  the  1st  Monday  of 
June,  1872.  The  sheriff  returned  "  made  known  to  eamishees  and 
nihil  Jiabet  as  to  defendant"  On  November  7, 1872,  plaintiff  entered 
judgment  agaiust  the  garnishees  for  Want  of  an  appearanoe,  and 
assessed  damages  to  the  amount  of  defendants'  indebtedness  to  plaintiff. 

Appearance  was  entered  for  garnishees  two  days  afterwards,  and  this 
rule  was  taken.  On  the  16th  inst  the  rule  was  made  absolute,  the  court 
holding  that  the  general  judgment  entered  against  a  garnishee  for  want 
of  an  appearance,  and  an  execution  de  bonis  propriis  issued  th^*eon, 
should  be  set  aside  on  account  of  informality  in  entering  the  judgment 
and  issuing  the  execution — the  court  expressing  no  opmion  as  to  the 
practice  of  assessing  the  damages  under  such  circumstances.  (See  Lof^ 
man  vs.  Beam,  6  Wharton,  185,  and  1  Tr.  &  H.  Pr.  969.) 

Edward  H.  Weil,  Esq.,  for  plaintiff. 

Morton  P.  Henry,  Esq.,  for  garnishees. 

[Leg.  Int,  Vol.  29,  p.  4.1 

Simpson  vs.  Kent.  ^ 

Where  it  appeared  that  a  witness  of  the  party  who  obtained  the  verdict  oonyersed  with 
one  of  the  jurors  daring  the  progress  of  tne  trial  relative  to  matters  connected  with 
the  case,  and  that  the  same  Juror  after  the  mrr  had  retired  made  statements  to  his 
fellows  of  facts  relating  to  the  controversy  which  were  not  in  evidence  on  the  trial,  a 
new  trial  was  granted. 

Rule  for  a  new  trial.   Opinion  delivered  December  80, 1871,  by 
Thayer,  J. — It  appears  from  the  depositions  that  during  the  progress 
of  the  trial  one  of  the  defendant's  witnesses  had  several  conversations 
with  one  of  the  iurors  relative  to  matters  connoted  with  the  case  on 
trial,  and  that  the  same  juror  stated  to  hb  fellows  (after  the  jury  had 
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retired),  as  &cta  within  his  personal  knowledge,  some  matters  relative  to 
the  controversy  which  were  not  in  evidence  on  the  trial.  This  may  have 
been  very  innocently  done  on  the  part  both  of  the  witness  and  the  juror. 
On  the  other  hand  it  may  not  have  been  so  done.  It  is  enough  that  the 
verdict  wag  rendered  for  the  side  advocated  both  by  the  witness  and  the 
juror.  In  such  a  case  we  will  not  stop  to  weigh  motives  or  to  balance 
probabilities.  Every  suitor  who  comes  into  this  court  has  a  right  to  a 
trial  by  an  impartial  and  unpr^udiced  jury.  Moreover,  his  case  is  to 
be  tried  upon  evidence  submitted  in  open  court,  and  not  upon  the  ex 
parte  ptatements  of  a  juror  made  where  contradiction  and  explanation 
are  alike  impossible.  We  are  by  no  means  sure  that  the  plaintiff  has 
had  such  a  trial  as  she  is  entitled  to.  Whatever  chanees  and  accidents 
may  enter  into  the  determination  of  causes  by  juries,  it  is  to  be  desired 
that  improper  outside  influences,  no  matter  from  what  motives  they  may 
proceed,  shall  not  be  enumerated  among  them,  and  so  far  as  it  is  in  our 
power  to  prevent  this  it  is  our  intention  to  do  it.  No  man  who  comes 
here  for  justice  shall  be  able  to  say  when  he  goes  out  of  this  court  that 
his  cause  has  not  been  fairly  tried,  or  that  it  has  been  determined  by  a 
prejudiced  or  partial  tribunal,  or  decided  upon  evidence  which  he  has 
not  heard,  or  by  witnesses  whom  he  has  not  confronted. 
Rule  absolute. 

H,  J,  McCartyt  Esq.,  for  plaintiff. 
Hon,  F.  C.  Brewster t  for  defendant 


Bunting  el  oL  vs.  Debsau. 

1.  Where  there  has  heen  neither  a  tortious  taking  nor  a  tortious  withholding  of  the 

plaintiffs' goods  he  cannot  maintain  trover. 

2.  Tne  plaintiff  sold  and  delivered  goods  to  the  defendant,  the  deli venr  to  be  considered 

conditional  until  they  were  piUd  for  within  ten  days.  The  plaintiffs  not  having 
demanded  the  goods  at  the  expiration  of  the  credit,  and  having  delated  to  make 
any  demand  until  nearlya month  afterwards,  and  the  defendant  having  sold  the 
goods  in  the  meantime :  Meld,  that  the  plaintiffs  could  not  maintain  trover  against 
the  defendant. 

Rule  for  a  new  triaL   Opinion  delivered  December  30, 1871,  by 
Thayer,  J. — ^The  plaintiffs  brought  an  action  of  trover  for  certain 

goods  which  they  had  sold  to  the  defendant  At  the  time  of  the  delivery 

the  defendant  had  signed  the  following  paper : 

Messrs.  Bunting,  Durborow  &  Co. 

I  hereby  promise  to  pay  the  bill  purchased  of  you  on  the  5th  inst, 
amounting  to  $279.70,  within  ten  days  of  this  date,  and  the  delivery  of 
the  goods  is  to  be  considered  conditional  until  the  above  terms  are  com« 


Dated  December  6, 1870. 

On  the  12th  of  January,  1871,  the  plaintiffs,  not  having  been  paid, 
demanded  the  goods  of  the  defendant,  who  replied  that  he  had  them  not. 
In  point  of  factike  had  sold  them  between  the  6th  of  December  and  the 
12th  of  January,  in  the  regular  way  of  his  business,  which  was  that  of  a 
retail  vendw  of  such  articles.  This  was  the  conversion  complained  of. 
It  may  well  admit  of  doubt  whether,  under  the  circumstances  disclosed 


[Leg.  Int,  Vol.  29,  p.  4.] 
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in  this  transaction,  it  was  not  in  the  contemplation  of  both  parties  that 
the  defendant  should  be  at  liberty  to  sell  the  goods  at  any  time  if  he  had 
tiie  opportunity  to  do  so,  and  whether  the  terms  of  such  m  agreement 
made  by  such  parties  and  under  such  circumstances  would  not  be  satis- 
fied by  leaving  the  plaintift  to  reclaim  such  of  the  eoods  as  might  not  be 
sold  at  the  expiration  of  the  credit.  It  is  difficult  to  see  what  benefit 
the  defendant  could  otherwise  derive  from  the  possession.  But  it  is 
unnecessary  to  decide  this.  After  the  expiration  of  the  credit  it  was 
plainly  the  duty  of  the  plaintifis  to  have  demanded  the  goods  imme- 
diately if  they  intended  to  assert  their  right  to  the  ownership.  Having 
neglected  to  do  so,  and  having  delayed  for  nearly  a  month  in  making 
their  demand,  they  cannot  hold  the  defendant  as  a  tort  feasor  for  having 
sold  them.  For  it  is  a  well-established  rule  that  if  the  defendant  in  an 
action  of  trover  has  no  possession,  actual  or  constructive,  at  the  time  of 
demand  and  refusal,  ana  there  has  previously  been  no  tortious  taking  or 
withholding,  he  b  not  liable.  Where  a  person  comes  lawfully  into  pos- 
session of  the  property  of  another,  and  parts  with  it  previous  to  a  de- 
mand, the  remedy  is  not  trover  but  assumpsit.  Here  the  possession  was 
lawfully  acquired,  and  the  n^lect  of  the  plaintifis  to  demand  the  goods 
at  the  expiration  of  the  credit  relieved  the  defendant  from  any  obliga- 
tion to  continue  to  hold  them.  In  the  absence  of  any  demand  for  them 
he  had  a  ri^ht  to  regard  the  plaintifl^  as  having  waived  the  condition 
which  they  had  imposed  on  the  transfer* of  the  ownership,  and  he  was  at 
liberty  to  sell  them.  There  was,  at  the  time  of  the  demand  made,  no  tor- 
tious withholding.  The  plaintifis,  therefore,  cannot  maintain  this  action. 
Rule  absolute. 

Thomas  J,  Diehl^  Esq.,  for  plaintiffs. 

R.  P.  White  and  Geo.  H.  Earle,  Esqs.,  for  defendant 

rLeg.  Int,  VoL  29,  p.  4.] 

Paul  vs.  Johkson. 

The  plaintiff  having  a  jaogment  agaiuBt  Bichard  Johnson  issued  an  attachment 
execution,  which  was  served  upon  the  garnishees.  The  garnishees  were  indebted  to 
the  defendant,  whose  real  name,  however,  was  Richard  H.  Johnsen.  After  service 
of  the  attachment  the  garnishees  paid  the  moaej^  to  the  defendant  Held,  that  Hhej 
were  not  relieved  from  responsibilitj  to  the  plaintiff  bj  reason  of  the  alleged  mis- 
nomer of  the  garnishee  in  tne  writ. 

Rule  for  a  new  trial.  Opinion  delivered  December  30,  1871,  by 
Thayer,  J. — ^The  plaintiff*  having  obtained  a  judgment  against 
Bichard  Johnson,  issued  an  attachment  execution  thereon,  wherein 
Whitney  A  Sons  were  made  garnishees.  The  attachment  execution  was 
duly  served  upon  the  garnishees  by  the  sheriff^  December  12, 1870.  At 
the  time  of  the  service  of  the  attachment  execution  the  garniahees  were 
indebted  to  Richard  H.  Johnsen  in  the  sum  of  $726.21.  The  garnishees 
paid  this  debt  subsequent  to  the  service  of  the  attachment  execution 
upon  them,  viz.,  on  the  14th  of  January,  1871.  The  payment  was 
made  in  a  check  on  the  Philadelphia  Bank,  drawn  by  the  firm  to  the 
order  of  their  cashier,  John  H.  Kedfield,  and  by  him  indorsed  to  the 
order  of  Richard  Johns^,  who  also  indorsed  it  Richard  Johns^. 
From  the  evidence  on  the  trial  there  was  no  reason  to  doubt  that  the 
defendant  described  in  the  attachment  execution  as  Richard  Johnson 
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was  in  point  of  fact  the  same  individual  to  whom  the  garnishees  were 
indebted,  and  whom  they  paid  as  Richard  Johnseu.  The  garnishees 
contendcKl  that  they  were,  ny  the  misnomer  of  the  defendant,  relieved 
from  responsibility  for  having  paid  the  debt  after  the  service  of  the 
attachment.  The  judge  before  whom  the  cause  was  tried  instructed  the 
jury  that  if  the  person  to  whom  the  garnishees  were  indebted  was  the 
same  person  against  whom  the  plaintiff  had  obtained]  judgment,  and 
wlif)  was  the  defendant  in  the  attachment  execution,  the  fact  that  the 
defendant  was  described  in  the  attachment  execution  as  Richard  John- 
son, when  in  truth  his  name  was  Richard  H.  Johnsen,  would  not  discharge 
the  garnishees  from  responsibility  for  having  paid  the  defendant  after 
service  of  the  attachment  execution  upon  them. 

At  common  law  misnomers  in  non-bailable  process  could  only  be 
taken  advantage  of  by  pleas  in  abatement,  which  were  always  disfavored, 
and  were  finally  abolished  in  England  by  the  3  and  4  Wm.  IV.,  c.  42, 
section  11.  Pleas  in  abatement  for  misnomer  have  not  been  abolished 
in  Pennsylvania,  but  the  large  powers  of  amendment  at  any  stage  of 
the  proceedings  have  rendered  such  pleas  practically  useless  for  the 
only  purpose  for  which  they  were  devised — delay.  The  defence  in  the 
present  case  amounts  to  an  attempt  to  plead  a  misnomer  in  bar,  which 
IS  a  thing  unknown  to  our  system  of  jurisprudence.  Besides,  the  alleged 
misnomer  was  altogether  immaterial,  and  would  be  bad  even  if  pleaded 
in  abatement  Upon  the  principle  of  idem  sonam,  which  holds  that 
slight  differences  in  spelling  amount  to  nothing  as  long  as  the  identity 
of  sound  is  preserved,  Johnson  is  the  same  name  as  Joh  nsen.  £ven  if 
there  be  some  difference  of  sound,  that  is  of  no  importance  if  the  sub- 
stantial identity  of  the  name  be  preserved,  accordmg  to  the  rule  laid 
down  by  Judge  Washington  in  Gordon  vs.  Holliday,  1  W.  C.  C.  R.  289. 
Where  two  names  have  the  same  original  derivation,  or  where  one  is  an 
abbreviation  or  corruption  of  the  other,  but  both  are  taken  promiscu- 
ously and  according  to  common  use  to  be  the  same,  though  differing 
in  sound,  the  use  of  one  for  the  other  is  not  a  material  misnomer.  This 
rule  was  recognized  b^  the  Supreme  Court  of  this  State  in  Jones'  Estate, 
3  Casey,  336,  where  it  was  applied  even  to  settle  a  question  of  priority 
of  judgnnent  liens. 

As  to  the  omission  of  the  initial  of  the  defendant's  middle  name  in 
the  process,  that  is  an  omission  which  from  the  very  infancy  of  the 
English  law  has  always  been  regarded  as  a  matter  of  no  moment  what- 
ever. No  man,  according  to  Bex  vs.  Newman^  1  Lord  Raym.  562,  can 
have  more  than  one  Christian  name,  and  this  has  been  followed  by  all 
courts  wherein  the  English  law  has  been  administered.  It  follows  as  a 
corollary  from  this,  that  an  initial  letter  interposed  betwixt  the  Christian 
and  surname  is  no  part  of  either,  and  it  was  accordingly  so  expressly 
ruled  in  Bratton  vs.  Seymour,  4  Watts,  329. 

It  is  true,  that  docketing  a  judgment  in  an  erroneous  Christian  name, 
or  even  omitting  an  initial  letter  from  such  judgment,  may,  as  to  a  sub- 
sequent purchaser  or  judgment  creditor  without  notice,  destroy  or  post- 
pone the  lien  of  such  judgment.  Wood  vs.  Beynolda,  7  W.  4x  8.  406 ; 
Bidgway^B  Appeal,  3  H.  177.  But  that  depends  upon  a  principle  which 
has  no  application  to  misnomers  in  process,  of  which  a  party  to  the 
process  is  claiming  the  advantage.    A  judgment  against  a  defendant,  in 
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which  his  Christian  name  is  erroneously  spelled,  or  which  omits  a 
middle  name,  or  the  initial  of  it,  is  a  perfectly  good  judgment  as  to  him. 
A  subsequent  purchaser  was  relieved  in  Wood  vs.  Reynolds^  because  his 
judgment  search  showed  no  such  judgment  as  was  sought  to  be  enforced 
against  him.  The  judgment  had  been  entered  against  the  defendant  in 
a  wrong  name,  and  so  did  not  appear  upon  the  search  at  all.  He  was 
absolutely  without  notice;  and  it  is  a  settled  principle  that  a  subsequent 
purchaser  or  judgment  creditor  is  not  bound  to  look  beyond  the  judg- 
ment docket.  Hume's  Appeal,  1  Barr,  405 ;  Morris'  Appeal,  1  Barr,  25 ; 
Bean  vs.  Patterson,  3  W.  &.  S.  233 ;  Mehaffy's  Appeal,  lb.  200. 

But  a  garnishee  in  an  attachment  execution  is  neither  a  purchaser  nor 
^  a  judgment  creditor.  Nor  does  he  stand  in  a  relation  which  is  analogous 
to  theirs.  His  position  is  totally  different  from  theirs.  This  difference 
is  very  strikingly  illustrated  by  a  comparison  of  two .  decisions  of  the 
Supreme  Court — Ridgway's  Appeal,  3  Har.  177,  and  Rushton  vs.  Rowe, 
14  Smith,  63.  In  the  former  a  judgment  entered  against  a  firm  without 
mentioning  the  Christian  names  of  the  partners,  was  held  to  be  of  no 
validity  against  subsequent  purchasers  or  judgment  creditors.  In  the 
latter  a  similar  mistake  in  a  foreign  attachment  was  held  not  to  affect 
or  impair  the  validity  of  the  attachment.  The  principle  of  Rushton  vs. 
Rowe  is,  that  a  misnomer  of  the  defendant  in  a  foreign  attachment  can- 
not be  set  up  as  a  defence  by  the  garnishee.  If  it  is.  applicable  to  a 
foreign  attachment,  it  is  applicable  to  an  attachment  execution. 

A  garnishee  is  a  party.  He  is  a  party  bound  to  unusual  diligence 
and  caution.  He  can  be  compelled  to  pay  neither  the  plaintiff  nor 
defendant  except  upon  full  investigation  and  after  the  judgment  of  the 
court.  He  is  fully  protected  himself,  and  is  bound  to  protect  the  other 
parties  until  a  legal  result  is  regularly  reached.  It  is  very  easy  for  him 
to  do  so,  for  he  has  nothing  to  do  but  to  stand  still  and  guard  the  treas- 
ure for  which  the  rival  claimants  are  contending.  If,  from  carelessness, 
or  neglect  to  employ  counsel,  or  any  other  cause,  he  pays  the  wrong 
party  before  the  contest  is  judicially  determined,  he  cannot  justly  com- 
plain if  he  is  compelled  to  pay  the  right  party  when  he  has  been  ascer- 
tained by  the  judgment  of  the  court. 

We  are  of  opinion  that  the  instruction  given  to  the  jury  in  this  case 
was  a  proper  instruction.  The  writ  served  upon  the  garnishees  was  to 
them  notice  of  the  highest  character,  not  to  pay  the  debt  which  they 
subsequently  paid,  notwithstanding  the  attachment.  The  slightest  in- 
quiry would  have  revealed  the  fact  that  the  man  whom  they  owed  and 
the  defendant  in  the  attachment  was  the  same  individual,  notwith- 
standing his  peculiarity  in  spelling  Johnson  with  an  e  instead  of  an  o. 

The  difference  does  not  appear  to  us  to  be  either  great  enough  or 
strong  enough  for  us  to  build  upon  it  a  decision  depriving  the  plaintiff 
of  the  fruits  of  his  execution. 

Rule  discharged. 

Thomas  J,  Diehl,  Esq.,  for  plaintiff. 
Wm.  8.  Price,  Esq.,  for  defendant 
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Aiioe  VS.  Clare. 

A  lease  provided  that  the  lessee  should  repair  the  premises  at  his  own  Expense,  and 
make  alterations  to  fit  it  for  a  hotel  :  Held,  that  this  was  a  snfScient  writtbH 
COK8EKT  under  the  act  of  August  1,  1868,  to  authorize  filing  of  lien  for  work  done 
for  lessee. 

ScL  fa,  8ur  mechanic's  claim.  Opinion  delivered  January  ^7, 1872,  bj 

Lynd,  J. — Clare  leased  a  dwelling-house  to  Crawford.  In  the  lease 
it  was  provided,  "  that  the  lessee,  ^t  his  own  charges,  should  well  and 
sufBciently  repair  the  demised  premises  and  every  part  thereof,  with  all 
manner  of  needful  repairs  as  often  as  occasion  shall  require,  and  that  h6  * 
should  make  such  alterations  and  repairs  to  the  abov^described  and 
demised  premises  as  shall  be  necessary  for  th^  keeping  of  a  hotel,  under 
the  terms  and  conditions  set  forth  in  the  above  lease. 

The  lessee  employed  the  plaintiff  to  do  the  carpenter  work  required 
for  the  alteration  of  the  building  into  a  hotel. 

At  the  trial  the  following  was  reserved : 

"  Whether  the  lease  offered  in  evidence  contains  such  a  written  con- 
sent of  the  owner  as  renders  the  property  liable  to  the  lien  under  the  act 
of  assembly  of  August  1,  1868." 

The  material  portion  of  - the  act  of  1868  (P.  L.  1168)  referred  to  in 
this  point  is : 

"  liothing  in  this  act  shall  render  property  liable  to  liens  for  repairs, 
alterations  or  additions,  where  the  same  has  been  done  by  any  lessee  or 
tenant,  without  the  written  consent  of  thd  owner  or  owners  or  their  author- 
ized agent  or  agents,  a  copy  of  which  written  consent  must  be  filed  with 
the  claim  or  statement." 

We  think  that  the  primary  object  of  the  act  was  to  provide  the  same 
protection  to  mechanics  who  furnished  labor  or  materials  for  the  repair 
or  alteration  of  buildings,  as  prior  acts  had  provided  for  those  who  en- 
gaged in  the  erection  or  construction  thereof ;  and  that  the  object  of  the 
proviso  above  quoted  was  two-fold :  First,  to  exclude  the  conclusion  that 
a  tenant  could,  of  his  own  motion,  render  the  demised  prt^mises  liable  for 
alterations  and  repairs ;  and  secondly,  to  supply  a  rule  of  evidence  of  the 
lessor's  consent,  to  wit,  that  it  should  be  in  writing. 

Wherever,  therefore,  it  sufficiently  appears  that  the  alterations  were 
not  made  upon  the  mere  motion  of  the  lessee,  but  that  the  landlord  knew 
of  and  assented  to  them,  and  the  evidence  of  this  is  in  writing,  the  statute 
is  satisfied,  and  the  mechanic  employed  by  the  lessee  is  entitled  to  hid 
right  of  lien. 

The  provision  of  the  lease  in  question  not  merely  shows  the  consent  of, 
bat  a  requisition  by,  the  lessor  that  the  lessee  shall  make  such  alterations 
in  the  premises  as  shall  adapt  them  for  the  purposes  of  a  hotel. 

It  surely  cannot  be  contended  that  the  alterations  made  in  pursuance 
of  that  requisition  were  made  without  the  lessor's  knowledge  and  consent. 

The  case  seems  almost  too  clear  for  argument ;  and  all  that  need  be 
said  in  fortification  of  the  conclusion  just  indicated  will  appeal  in  out 
review  of  the  positions  submitted  by  the  defendant  (lessor). 

First,  that  the  statute  requires  a  special  consent,  dehors  the  lease,  a 
copy  of  which  shall  be  filed  with  the  claim* 
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This  position  is  not  supported  by  the  letter  of  the  statute.  It  provides 
for  a  "written  consent  in  the  simplest  terms,  without  any  words  of 
qualification  or  limitation.  It  does  not  provide  that  the  consent  shall  be 
given  after  the  execution  of  the  lease,  or  before  the  commencement  of 
the  repairs;  indeed,  a  consent  before  the  execution  of  the  lease  or  after 
the  completion  of  the  work  would  be  entirely  compatible  with  its  lan- 
guage. It  certainly  does  not  prohibit  the  lessor  from  incorporating  his 
consent  in  the  lease  itself. 

Nor  can  the  spirit  of  the  statute  be  appealed  to  for  the  support  of  the 
defendant's  position.  The  sole  purpose  of  requiring  the  consent  of  the 
landlord  was  to  protect  him  from  claims  that  might  be  incurred  by  his 
tenant,  without  his  knowledge  and  approval.  The  knowledge  and 
approval  indicated  by  oral  consent  are  obviously  identical  with  the 
knowledge  and  approval  indicated  by  written  consent  The  object, 
then,  of  requiring  the  consent  to  be  in  writing  was  to  guard  the  landlord 
against  those  who  might  falsely  swear  that  the  repairs  and  alterations 
had  been  concurred  in  by  him.  The  spirit  of  the  legislation  in  question, 
then,  would  be  satisfied  by  any  mode  of  proof  of  consent  that  excluded 
the  possibility  of  perjury,  e.  g,^  the  landlord's  own  admission  upon  the 
witness  stand  that  he  had  orally  consented. 

A  fortiori^  the  spirit  of  the  statute  would  require  the  allowance  of 
proof  of  written  consent  by  means  of  a  provision  in  the  written  lease. 

The  defendant  has  fallen  into  this  error  from  a  neglect  to  distinguish 
the  two  requirements  of  the  proviso.  The  first  is  the  written  consent  of 
the  lessor  to  the  doing  of  the  work — without  this  there  could  be  no  right 
of  lien ;  the  second  is,  that  the  copy  of  the  consent  should  be  filed  with 
the  lien — this  affects  the  validity  of  the  act  of  filing  the  claim.  The 
mechanic  may  have  his  right  to  a  lien,  though  he  have  no  copy  of  the 
consent ;  but  he  forfeits  his  right,  unless  he  secures  such  copy  by  the  time 
of  filing  his  claim. 

The  consent  that  gives  the  richt  to  the  lien  need  not  be  separate  from 
the  lease,  though  the  copy,  which  must  be  filled  with  the  claim,  whether 
of  a  consent  in  or  out  of  the  lease,  must  certainly  be  separated  from  the 
original  writing. 

Secondly,  the  defendant  further  argues  that  the  direction  in  the  lease, 
as  to  the  repairs  and  alterations,  is  not  the  written  consent  required  by 
the  statute,  because  it  is  stipulated  that  the  lessee  shall  make  the  same 
"  at  his\)wn  charges." 

This  b  the  express  or  implied  condition  of  every  general  building  con- 
tract, and  yet  no  owner  ever  claimed  for  his  estate  immunity  from  lien, 
because,  as  between  him  and  the  contractor,  the  duty  to  pay  for  the 
work  and  materials  furnished  was  upon  the  latter. 

But  the  point  has  been  frequently  and  expressly  decided  against  the 
defendant  in  the  case  of  improvement  leases. 

Woodward  vs.  Leihy  et  a/.,  12  C.  437 ;  Leiby  vs.  Wikon,  4  Wr.  463; 
Hopper  vs.  Childs,  7  Wr.  310. 

The  lessor  may  withhold,  but  he  cannot  qualify  his  consent — at  least, 
not  so  as  to  deprive  the  mechanic  of  the  privilege  inuring  to  him  under 
the  statute. 

Thirdly,  the  defendant  further  urges  that  the  plaintiflT  is  not  entitled 
to  maintain  hb  claim,  because  it  appears  from  the  evidence  that  he  did 
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not  examine  the  lease,  nor  inibrm  himself  whether  there  was  or  was  not 
a  written  consent  by  the  landlord,  before  he  did  the  work. 

Whatever  inferences  tliis  default  may  have  supplied  upon  the  ques- 
tion, whether  the  plaintiff  had  done  the  work  upon  the  creoit  of  the  ten- 
ant and  not  of  the  building,  it  certainly  does  not  deprive  him  of  the 
benefit  of  the  written  consent,  if*  in  point  of  fact,  such  consent  had  been 
given.  It  cannot  be  pretended  that  the  act  imposes  upon  him  the  duty 
of  examining  into  that  before  he  does  the  work — if  he  procures  and  files 
a  copy  at  the  time  of  filing  the  claim,  it  is  sufficient 

Judgment  for  plaintifiT  on  the  point  reserved. 

Geo.  W.  Dedrick,  Esq.,  for  plamtiff 

WUliam  H.  Martin  and  Daniel  Dougherty,  Esqs.,  for  defendant 


Where  a  lery  has  been  made  under  a  fi,  fa.j  and  the  goods  are  claimed  hy  a  third 
person,  and  an  issue  is  pending  under  the  sheriff's  interpleader  act,  an  tUica  fi,  fd, 
18  erroneous,  and  will  be  set  aside. 

Rule  to  set  aside  an  alias  fi,  fa.    Opinion  delivered  February  17, 


Thayer,  J. — Under  a  fi,  fa.  issued  by  the  plaintiff  the  sheriflT  made  a 
levy.  The  goods  were  claimed  by  a  third  person.  The  sherifl^  obtained 
the  usual  rule  upon  the  claimant  to  maintain  or  relinquish  his  claim, 
which  rule  i^as  made  absolute,  a  bond  given,  and  a  feigned  ^ssue 
framed,  which  is  still  pending  and  undetermined.  The  plaintiff  ob- 
tained a  rule  upon  the  sheriff  to  return  the  writ,  which  he  accordingly 
did,  making  a  special  return  setting  forth  the  facts.  Subsequently  the 
plaintiff  issued  an  alias  fi.  fa,  upon  the  same  judgment,  instructing  the 
sheriff  to  levy  upon  other  goods  of  the  defendant 

If  the  levy  under  the  first  fi,  fa.  is  still  in  force,  the  second  fi,  fa.  is 
clearly  erroneous.  The  condition  of  the  bond  given  by  the  claimant 
under  the  rule  made  by  this  court  to  carry  into  effect  the  provisions  of 
the  act  of  April  10, 1848,  is  that  the  goods  levied  on  and  claimed  shall 
be  forthcoming  upon  the  determination  of  the  issue,  to  answer  the 
execution  of  the  plaintiff,  if  the  issue  shall  be  determined  in  his  favor. 
In  such  cases  we  have  always  regarded  the  levy  as  being  in  full  force 
and  operation,  awaiting  only  the  determination  of  the  issue,  and  where 
the  issue  is  determined  adversely  to  the  claimant,  the  uniform  practice 
has  been  for  the  sheriff  to  proceed  with  the  sale  under  the  original^. /a. 
and  levy.  Such  a  practice  is  totally  inconsistent  with  the  idea  that  the 
interpleader  has  put  an  end  to  the  levy.  .  The  obligation  assumed  by 
the  claimant,  that  the  goods  levied  on  shall  be  forthcoming  to  answer 
the  execution,  if  the  issue  is  determined  against  him,  is  also  mconsistent 
with  any  such  view.  The  only  effect  of  the  interpleader  is  to  stay  fur- 
ther proceedings  by  the  sheriff  until  the  jus  tertii  is  determined.  If  that 
determination  is  in  favor  of  the  claimant  (and  in  that  event  only),  the 
levy  is  ended.  If  it  is  not  in  his  favor  the  levy  remains  in  full  force, 
the  sheriff  resumes  his  possession  and  proceeds  with  the  sale  under  the 
Jl/a.  The  object  of  the  issue  is  to  determine  whether  the  levy  shall  be 
proceeded  with  or  not    The  effect  of  the  rule  which  regulates  the  pro- 
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ceeding  ia  not  to  determine  the  levy,  and  to  substitute  a  mere  pecuniary 
obligation  in  lieu  of  it.  On  the  contrary,  it  requires  that  the  identical 
goods  levied  on  shall  be  forthcoming,  if  the  claimant  fails  in  the  issue. 
The  bond  is  required  in  order  to  secure  t.his  result  But  if  the  goods 
are  not  delivered  up  by  the  claimant  when  the  issue  has  been  found 
against  him,  we  entertain  no  doubt  that  the  sheriff  may  nevertheless 
resume  his  possession  and  proceed  to  sell  without  any  fresh  levy.  Nor 
do  we  think  that  it  makes  any  difference  that  the  sheriff  has  returned 
the  fi,  fa,,  for  the  return  itself  shows  that  the  levy  is  still  in  force,  and 
the  sheriff  may  doubtless  sell  under  a  veTiditioni  exponae,  if  the  issue 
shall  be  determined  against  the  claimant.  It  is  competent,  perhaps, 
for  the  plaintiff  to  abandon  the  levy  and  all  the  proceiedings  under  it, 
and  afterwards  to  issue  an  alias  fi.  fa,,  but  he  cannot  pursue  the  de- 
fendant with  a  fresh  writ  while  insisting  upon  his  lien  acquired  by  the 
levy  already  made,  and  while  actually  prosecuting  the  proceeding 
unaer  it  for  the  purpose  of  enforcing  a  sale.  A  plaintiff  under  such 
pircumstances  must  make  his  election  whether  he  will  stand  the  hazard 
Qf  his  first  levy,  or  by  abandoning  it  place  himself  in  a  position  to 
obtain  satisfaction  by  a  fresh  execution. 
Rule  absolute. 

[Leg.  Int.,  Vol.  29,  p.  388.] 

SCOFIELD  W.  HaRBESON. 

A  defendant,  whose  lands  have  been  extended  and  delivered  to  plaintUT,  may,  on  filing 
an  affidavit  of  facts  showing  a  prima  facie  satisfaction  oi  the  debt,  have  a  M»rd 
facttis  ad  computandwn  et  reaabendum  terram. 

'  Opinion  delivered  December  4, 1872,  by 

Mftchell,  J. — Real  estate  of  defendant  having  been  levied  and 
extended  under  a  fi,  fa,  on  plaintiff's  judgment,  the  plaintiff  sued  out  a 
liberari  facias,  under  which  the  sheriff  delivered  to  him  the  possession 
of  the  house  and  lot  at  the  valuation  of  $1800  per  annum,  as  found  by 
the  inquest.  Sufficient  time  having  elapsed  to  make  the  possession  at 
this  valuation  more  than  eouivalent  to  the  sum  of  plamtiff's  debt^ 
interest  and  costs,  the  defendant  now  asks  us  to  make  absolute  a  rule 
on  plaintiff  to  show  cause  why  restitution  of  the  pi*emises  should  not  be 
made,  and  the  excess  of  rent,  up  to  the  time  of  restitution,  paid  to  him 
by  the  plaintiff. 

The  first  (question  that  arbes  b  as  to  our  power  to  give  defendant 
relief  in  the  form  in  which  it  is  now  asked. 

By  the  act  of  16th  of  June,  1836,  section  59  (P.  L.  771),  where 
lauds  in  possession  of  a  creditor  under  an  extent  are  sold  upon  a  subse- 
quent execution,  and  by  section  60,  where  the  creditor  is  evicted  by 
superior  title,  the  extent  is  not  satisfaction  of  the  debt.  The  creditor  is 
liable  to  account  only  for  what  he  has  actually  or  might  have  received, 
and  is  entitled  to  payment  of  the  residue  of  his  judgment.  And  in 
McKelvy  vs.  De  Wolfe,  8  H.  374,  it  was  held  that  the  valuation  of  the 
inquest  is  not  conclusive,  but  the  creditor  is  accountable  only  for  what 
he  has  actually  received  or  might  have  received,  using  good  faith,  dili- 
gence and  skill  in  the  collection  of  rents  and  profits  from  the  land. 

It  is  sufficient  to  say,  that  in  all  these  ways,  and  others  which  might 
be  suggested^  questions  of  £Eict  are  likely  to  be  raised  which  cannot  be 
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properly  determined  by  the  court  upon  a  summary  proceeding  by  rule. 
This  b  abundantly  clear  on  principle,  but  were  authority  desired,  the 
case  of  Carlisle  vs.  Oanningham,  1  Ball.  81,  would  seem  to  be  ample. 
In  that  case,  the  defendant  obtained  a  rule  to  show  cause  why  the  land 
should  not  be  surrendered  upon  his  bringing  into  court  the  principal^ 
interest  and  costs^  but  the  court  was  unwilling  to  go  into  the  matter  in  a 
summary  mode  upon  mere  motion,  and  discharged  the  rule. 

This  rule  must,  therefore,  be  discharged,  and  here  the  matter  properly 
before  us  is  at  an  end.  But  as  the  subject  is  important,  and  there  is  no 
reported  decision  upon  it,  we  have  been  requestea  by  counsel  to  consider 
what  remedy  can  be  afforded  to  defendant  in  this  court  This  question 
is  made  difficult  by  the  fact  that  the  whole  subject  is  unfamiliar.  The 
process  Chosen  by  plaintiff  in  this  case  of  taking  possession  of  his  debtor's 
land  under  a  liherari  facias  has  been  practically  obsolete  in  this  county, 
if  not  in  this  State,  for  many  years,  having  been  superseded  by  the 
practice  of  leaving  the  defendant  in  possession  and  collecting  the  rent 
from  him  under  the  provisions  of  the  act  of  October  13,  1840. 

By  the  act  of  J une  16,  1836,  sections  52^7,  provision  was  made  for 
the  debtor,  whose  lauds  had  been  extended,  to  require  the  plaintiff,  by 
writ  of  scire  facias,  to  settle  an  account  of  the  rents,  issues  and  profits, 
and  show  cause  why  the  defendant  should  not  again  have  his  lands. 
But  by  the  act  of  October  13,  1840,  section  9,  P.  L.  1841,  p.  4,  these 
sections  of  the  act  of  1836  are  repealed,  and  nothing  substituted  in  their 
place.  The  purpose  of  the  repeal  is  nowhere  indicated.  Had  the  in* 
tention  been  to  take  away  the  creditor's  remedy  by  writ  of  liberari 
facias  and  substitute  the  new  remedy  given  in  the  act,  it  would  have 
been  clear  enough,  but  the  creditor  is  expressly  given  his  election  be- 
tween the  two  remedies,  and  it  is  thereibre  difficult  to  conjecture  why 
the  debtor's  remedy  for  an  account  and  re-delivery  of  the  land  was 
taken  away. 

Whatever  the  intention  of  the  repeal,  however,  we  are  put  by  it  to  a 
careful  inquiry  into  the  nature  of  the  writ  provided  by  the  act  of  1836, 
in  order  to  determine  whether  it  rested  on  any  other  foundation  than 
the  repealed  sections  of  that  act 

The  language  of  section  52  of  the  act  of  1836  is,  "  It  shall  be  lawful 
for  the  defendant,  at  the  expiration  of  the  time  or  term  for  which  hia 
real  estate  shall  be  delivered  as  aforesaid,  to  require  the  plaintiff,  by  a 
writ  of  scire  facias,  to  settle  an  account  of  the  rents,  issues  and  profits  of 
such  real  estate,  during  his  possession  as  aforesaid,  and  show  cause  why 
the  defendant  should  not  have  his  laud  again." 

And  the  other  sections  use  the  expression,  "  if  it  shall  appear  upon 
the  accounting  as  aforesaid,"  etc.,  without  any  further  description  of  the 
writ  Was  this,  therefore,  a  new  writ  devised  for  the  special  use  of  the 
act  of  1836,  and  falling  with  its  repeal,  or  was  it  a  writ  previouslr 
known,  and  available  to  courts  of  common  law  for  all  purposes  to  which 
it  might  be  adapted  ? 

By  the  act  of  1705, 1  Sm.  57,  lands  were  made  assets  for  the  payment 
of  debts,  but  it  was  provided  that-,  where  execution  should  be  levied  on 
lands  which  should  or  might  yield  yearly  rents  or  profits  beyond  all 
reprises  sufficient  within  the  space  of  seven  years,  to  pay  or  satisfy  the 
debt,  such  lands  should  be  delivered  to  the  plaintiff  in  the  execution 
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"  until  the  debt  or  damages  be  levied  by  a  reasonable  extent,  in  the 
same  manner  and  m^ethod  a»  lands  are  delivered  upon  vrrits  of  elegiU  in 
England^ 

The  writ  of  elegit  was  given  by  the  statute  of  Westminster  Second, 
13  Edw.  L,  c.  18,  and  under  this  statute  it  was  early  held  that,  where 
the  creditor  was  satisfied  of  his  debt  by  the  efflux  of  time,  the  debtor 
might  have  a  schre  facias  ad  rehabendum  terram,  because  it  appeared  by 
the  record  that  the  execution  was  satisfied  :  Rolle's  Abr.  Statute,  c.  I.,  i. 
But  if  the  debtor  alleged  that  the  debt  had  been  satisfied  by  a  casual 
profit,  such  as  cutting  and  selling  trees,  etc.,  then  he  might  have  a  scire 
facias  ad  eomputandum.  2  R(^lle*s  Abr.  Tit.  Statute,  K.  4,  13,  14. 
And  a  single  scire  facias  might  issue  for  both  purposes.  2  Rolle's  Abr. 
Tit  Statute,  P.  2;  2  Institutes,  395-6;  Underhill  vs.  Devercmx,  2 
Saund.  71,  and  notes. 

The  statute  of  Westminster  Second  was  never  in  force  here,  but 
under  the  act  of  1705,  it  has  been  the  opinion  that  the  whole  machinery 
of^the  English  law  relative  to  elegits,  so  far  as  it  could  be  made  appli- 
cable, was  adopted  as  part  of  the  law  of  Pennsylvania.  The  learned 
editor  of  Smith's  Laws  says  modestly,  whether  the  act  "  adopts  all  the 
consequences  of  the  execution  by  elegit  does  not  appear  to  be  settled  in 
any  reported  case  known  to  the  editor,  nor  does  common  experience 
justify  him  in  expressing  any  opinion  on  this  point,"  but  he  proceeds 
to  describe  in  this  connection  the  writ  of  scire  facias  ad  rehabendum 
terram,  1  Sm.  Laws,  64,  note.  In  Carlisle  vs.  Cunningham,  1  Dall. 
81,  which  was  an  application  similar  to  that  now  before  us,  the  reporter 
adds  in  a  note:  "I  think  the  court  recommended  the  scire  facias  ad 
campiUandum  which  issues  in  England,  when  tenant  by  elegit  holds 
over."  In  Mellon  vs.  Campbell,  1  J.  418,  Coulter,  J.,  sap :  "  Under 
the  old  statute  of  1705,  and  under  sections  52,  3,  4  and  5  of  the  act  of 
1836,  if  plaintiff  held  over,  the  defendant  might  have  been  driven  to  the 
scire  facias  ad  eomputandxtm,  and  perhaps  may  resort  to  that  remedy 
yet."  In  Commonwealth  vs.  Straub,  11  C.  144,  Thompson,  J.,  says, 
without  reserve,  that  the  scire  facias  ad  eomputandum  et  rehabendum 
terram  "  was  at  an  early  period  adopted  with  us  in  practice."  And 
there  can  be  no  doubt  that  the  writ  of  scire  facias  mentioned  by  the  act 
of  1836,  section  52,  is  this  writ,  which  is  thus  recognized  as  one  already 
iiimiliar,  and  not  requiring  to  be  set  out  in  terms  or  to  be  elaborately 
described.  We  are  justified,  therefore,  in  assuming  that,  under  the  act 
of  1705,  and  the  practice  authorized  by  it,  the  writ  of  scire  facias  ad 
eomputandum  et  rekabendxim  terram  became  one  of  the  legal  instruments 
ftyr  the  use  of  the  courts  of  Pennsylvania  in  the  administration  of  justice, 
although  we  have  not  been  able  to  find  any  reported  case  in  which  it 
actually  issued  prior  to  the  act  of  1836.  Indeed,  we  may  observe  in 
this  connection  that  there  is  no  case  in  the  books  in  which  this  writ  has 
been  directly  before  the  courts,  the  only  instance  of  its  actual  issue  that 
we  have  found  being  in  the  case  of  Heffner  vs.  Lazarus,  mentioned  in 
Seffner  vs.  Betz,  8  C.  377,  and  Oommonu>e(dth  vs.  Straub,  11  C.  137. 

Having  thus  become  a  part  of  the  law  of  Pennsylvania,  was  the  writ 
of  scire  facias  taken  away  by  anything  in  the  acts  of  1836  and  1840? 
We  think  not  ' 

The  act  of  1836  is  entitled  "An  act  relating  to  executions,"  and  it 
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does  not  refer  to  or  repeal  by  express  words  the  act  of  1705,  or  any 
other  act.  It  did  not,  therefore,  repeal  any  part  of  that  act  or  any 
practice  founded  on  it,  except  so  far  as  the  earlier  act  or  practice  was 
inconsistent  with  or  fully  supplied  by  the  later. 

The  act  of  1840  is  entitled  ''An  act  relating  to  Orphans'  Courts, 
and  for  other  purposes."  As  we  have  already  said,  the  purpose  of  the 
repealing  clause  is  not  indicated,  and  there  is  nothing  in  it  to  lead  us  to 
infer  an  intention  to  destroy  a  remedy  which  existed  under  the  law 
previous  to  the  act  of  1836,  and  which  might  in  some  cases  be  conven- 
ient, if  not  absolutely  necessary,  to  the  administration  of  justice  under 
the  unrepealed  portion  of  that  act.  It  may  be,  as  was  said  by  Mr. 
Rawle,  in  the  argument  of  McKelvy  vs.  De  Wolfe,  8  H.  374,  that  these 
sections  of  the  act  of  1836  were  repealed  because  unnecessary. 

We  are  of  opinion,  therefore,  that  the  deiendant  may  have  a  writ  <rf 
scire  faeias  ad  computandtm  et  rehabendum  terram. 

He  may  also,  at  his  election,  have  his  writ  of  ejectment,  and  a  court 
of  equity  would  eutertain  a  bill  for  an  account  and  re-delivery  of  the 
land.   Story's  Eq.  Jur.,  pi.  510, 11. 

Rule  discharged. 

TF.  W.  FeU,  Esq.,  for  plaintiff. 

Tennery,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  20,  p.  316.] 

KiTSON  d  al,  V8.  Crump. 

1.  A  patentee  having  contracted  to  pat  up  a  patent  elevator  in  a  hotel,  employed 

plaintiffs  to  do  the  work  aod. furnish  materials.  The  elevator  was  found  unsuita- 
ble and  was  not  finished :  JTeld,  that  plaintiffs  had  no  lien  on  the  building,  but 
niust  look  to  the  patentee  who  employed  them. 

2.  Those  who  furnish  work  for  a  building,  whether  with  or  without  material,  most 

inquire  whether  thev  are  engaged  bjr  tne  general  contractor  for  erection,  or  bv 
one  who  has  Kpeciaily  contracted  with  the  owner  to  furnish  the  kind  of  worfc 
called  for.  If  bv  the  latter,  they  can  have  no  recourse  to  the  building,  except  that 
which  a  claim  filed  in  his  name  and  right  may  give  them. 

Opinion  delivered  September  28,  1872,  by 

Lynd,  J.— Cnimp,  the  builder  and  owner  of  the  "Colonnade  Hotel," 
contracted  with  Silver,  who  was  the  patentee  of  an  elevator,  to  construct 
for  and  put  up  in  said  building  one  of  his  patent  elevators.  It  was  to 
be  put  up  in  a  tower,  to  be  built  therefor  by  said  Crump,  and  the  side 
and  other  timbers  thereof,  to  which  said  elevator  was  to  be  attached, 
were  to  be  constructed  in  accordance  with  the  directions  to  be  given  by 
said  Silver.  The  latter  was  to  be  paid  $1700,  part  upon  the  completion 
of  the  work,  and  the  balance  at  a  specified  time  thereafter.  Silver 
employed  the  plain tifis  to  construct  and  put  up  the  elevator,  which  they 
undertook  to  do  according  to  the  patentee's  model  and^under  his  super- 
vision.   The  price  to  be  paid  to  them  was  not  stipulated. 

When  the  machinery  was  affixed  to  the  tower,  the  cage  attached  and 
the  elevator  put  in  operation,  it  was  found,  by  reason  of  the  great  and 
extraordinary  noise  attending  its  motion,  to  be  unfit  for  hotel  uses ;  it 
was  not  finished,  and  the  machinery  was  afterwards  taken  out  by  Crump, 
and  finally  sold  for  storage.  The  defect  was  in  the  " machinery  part" 
of  the  elevator.  Lippincott,  the  foreman  of  plaintiffs,  testified  :  "  I  do 
not  consider  it  was  a  proper  or  fit  elevator  for  a  h<5tel.    The  principle 
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seemed  to  be  imperfect."  George  L.  Kitson,  one  of  the  plaintifis, 
testified:  ''I  have  been  a  machiuist  for  seventeen  years.  I  saw  the 
elevator  work  in  the  hotel.  It  was  very  noisy.  I  did  not  consider  it  was 

a  fit  elevator  for  a  hotel ;  the  design  was  wrong  

The  noise  was  occasioned  by  the  great  number  of  small  wheels  spinning 
round.  As  the  cage  had  to  run  up  seventy  feet  in  a  minute,  and  the 
large  wheel  in  that  distance  impinged  upon  each  of  the  small  ones,  they 
would  be  left  revolving  at  a  high  rate  of  speed  and  produce  the  noise. 

The  plaintifi^  furnished  all  Uie  materials  and  labor  for  the  construc- 
tion and  putting  up  of  this  "  machinery  part/'  and  for  the  value  thereof 
have  filed  their  claims. 

This  case  is  unquestionably  ruled  by  Harlan  vs.  Randy  3  Casey,  51L 
There,  as  here,  the  claimant  had  been  employed  by  a  patentee  to  put  up 
the  principal  part "  of  a  patented  heatmg  and  ventilating  apparatus, 
which  was  removed  after  it  was  put  up,  beciiuse  the  building  was  there- 
by endangered  to  destruction  by  fire.  The  case  is  well  reasoned  by 
Lowrie,  J.,  and  upon  his  opinion  the  vindication  of  the  nonsuit  in  ques- 
•  tion  might  be  safely  rested.  But  it  may  be  well  to  submit  an  additional 
thought  or  two. 

The  fundamental  purpose  of  the  mechanics'  lien  legislation  was 
undoubtedly  to  promote  the  erection  of  buildings.  Material  men  and 
mechanics  were  to  be  encouraged  to  furnish  their  materials  and  labor 
for  this  purpose  by  providing  for  them  an  additional  and  surer  means 
of  payment  than  the  personal  security  of  the  contractor,  to  wit,  a  lien 
not  only  upon  the  building,  but  upon  the  ground  on  which  it  was  erected, 
and  as  much  more  of  the  adjacent  ground  of  the  owner  as  would  be 
necessary  for  its  proper  enjoyment.  No  personal  obligation  is  imposed 
upon  the  owner,  nor  does  any  claim  fasten  upon  his  land  except  through 
the  structure  erected  upon  it. 

Where  there  is  no  building  there  can  be  no  lien,  however  large  the 
«  amount  of  materials  that  may  have  been  supplied  upon  the  belief  that 
a  building  would  be  erected  ;  and  where  materials  are  furnished  in  good 
faith  for  the  erection  of  a  building,  which  shall  afterwards,  in  fact,  be 
completed,  a  lien  attaches,  though  none  of  the  said  materials  shall  be 
used  in  its  ere<^tion.  The  lien  attaches  as  of  the  time  of  the  commence- 
ment of  the  structure,  however  late  in  the  progress  of  it  the  labor  or 
materials  may  have  been  furnished ;  and  upon  the  destruction  of  the 
structure,  even  after  its  completion,  as  by  fire  or  tempest,  the  lien  ceases. 
Church  vs.  Stetler,  2  Casey,  246 ;  Wigfon  &  Brooks'  Appeal,  4  Casey,  161. 

The  material  man  and  mechanic  not  only  take  the  risk  of  the  actual 
Erection  and  continuance  of  the  building,  but  also  of  the  title  of  the 
reputed  owuer  of  the  ground.  In  the  absence  of  title  by  the  latter, 
they  can  look -only  to  the  personal  responsibility  of  the  contractor^  or 
of  the  alleged  owner  in  case  the  contract  shall  have  been  made  with 
him.  Finley'8  Appeal,  17  P.  F.  S.  453;  Bruner  vs.  Sheik,  9  W.  &  S. 
119;  Woodward  vs.  Wilson,  18  P.  F.  S.  208. 

Again,  they  are  bound  to  see  that  the  materials  or  work  furnished  are 
usual  and  proper  for  the  building  to  be  erected.  This  involves  inquiry 
as  to  the  proposed  end  in  order  to  judge  of  the  fitness  of  the  means  to 
the  end.    Odd-Fellows*  HaU  vs.  Masser,  12  H.  507. 

It  is  plain,  therefore,  that  the  mere  delivery  of  materials,  or  the  mere 


Digitized  by 


DISTRICT  COURT,  PHILA. 


43 


application  of  labor  for  or  to  the  oonstrucdon  of  a  building  do  not 
insure  a  lien  upon  it 

There  should  be  inquiry  as  to  the  title  of  the  alleged  owner  to  the 
ground  upon  which  the  building  is  to  stand  ;  as  to  the  authority  of  the 
contractor,  whether  for  general  or  special  erection  ;•  as  to  the  kind  of 
building  or  structure  to  be  constructed,  and  as  to  the  fitness  of  the 
required  materials  or  labor  for  such  building  or  structure. 

The  plaintiffs  do  not  seem  to  have  been  aware  of  these  principles, 
when  they  supplied  the  services  and  materials  for  which  they  claim. 
Had  they  understood  that  no  right  to  charge  the  building  would  accrue 
to  them  unless  Silver's  undertaking  to  furnish  an  elevator  suitable  for  a 
hotel  was  completed,  and  particularly  if  their  labor  and  material  were, 
in  view  of  the  int^ded  result,  wholly  misapplied,  they  would  probably 
have  satisfied  themselves  of  the  merits  of  his  mode  of  construction  be- 
fore they  undertook  the  work  for  him.  Good  £iith  to  Crump  certainly 
required  this ;  and  even  public  policy,  which  should  firown  upon  all 
waste,  and  not  least  harshly  upon  a  waste  of  mechanical  skill,  might 
well  be  appealed  to  in  support  of  sueh  requirement 

It  cannot  be  contended  that  the  elevator  in  question  was  ever  com- 
pleted ;  indeed,  it  is  distinctly  alleged  that  there  was  so  radical  a  defect 
in  the  principle  of  its  construction,  that  it  could  never  be  satis&ctorily 
eompleted.  The  plaintiffs  even  agreed  that  the  work  and  materials 
rai|ht  be  removed  by  the  owner;  and  they  were  so  removed,  and 
ultimately  sold  for  storage. 

The  reservation  by  them,  at  the  time  of  this  agreement,  that  it  should 
not  impair  their  right  of  claim,  if  any,  does  not  impair  its  force  as  an 
admission  that  the  said  materials  were  worthless  where  they  were,  and 
that  the  intended  structure  was  incomplete.  Otherwbe  they  would  have 
resented  Crump's  application  for  their  consent  to  its  removal  as  both  an 
insult  and  an  injury. 

But  the  plainti^  have  contended  that  the  case  of  Harlan  vs.  Band 
was  not  a  case  in  which  the  owner  contracted  directly  with  the  patentee, 
and  that  where  he  so  contracts,  the  building  is  bound,  though  the 
patented  apparatus  may  prove  to  be  useless.  It  may  be  that  where  the 
owner  of  ground  knowingly  contracts  for  the  erection  of  a  structure 
upon  it  that  is  fit  for  no  occupancy  or  use  whatever — a  building  in  name 
only — that  the  building  would  be  subject  to  lien.  But  no  such  result 
would  follow  where  the  thing  contracted  for  was  new  and  untested,  and 
as  to  the  operation  or  efficiency  of  which  for  the  intended  purpose  no 
knowledge  oould  be  predicate  of  the  owner — as  to  which  certainly 
much  greater  knowledge  must  be  possessed  by  the  machinist  who  would 
uudertake  to  erect  it 

The  owner  certainly  is  not  bound  to  determine,  a  priovi,  the  merits  of 
the  invention.  These  are  impliedly,  if  not  expressly,  guaranteed  to  him 
by  the  patentee ;  and  as  to  him,  this  implied  guarantee  rests  upon  those 
who  may  be  employed  by  the  patentee  to  execute  the  work. 

If  the  plaintifis'  employer,  the  patentee,  had  also  been  the  owner  of 
the  building,  their  position  and  their  claim  would  both  be  tenable. 

But  there  is  another  principle  upon  which  the  nonsuit  may  be 
sustained. 

The  mechanics'  lien  legislation  evidently  rests  the  right  of  lien  upon 
a  contract  relation  direct  or  indirect  with  the  owner  of  the  building. 
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In  the  case  of  a  general  contract  for  erection,  the  contract  is  di- 
rectly with  the  owner ;  and,  if  such  contractor  could  do  ail  the  work 
and  supply  all  the  materials  from  his  own  resources,  no  other  contract 
would  exist,  and  his  claim  for  the  whole  contract  price  would  be  the 
only  one  requiring  protection  from  the  statute. 

But,  in  the  nature  of  things,  it  is  not  practicable  for  one  person  to 
supply  all  the  labor  and  materials.  If  a  carpenter,  he  must  employ  a 
cellar  digger,  a  stone  mason,  a  bricklayer,  a  plasterer,  a  painter,  and 
must  buy  of  the  dealers  in  stone,  bricks,  lime,  glass,  lumber,  etc. ;  all 
these  are  sub-contractors. 

It  is  in  view  of  this  necessity  that  the  statute  allows  sub-contractors, 
whose  contract  relations  with  the  owner  are  indirect,  a  lien  for  the 
materials  or  labor,  or  both,  furnished  by  them ;  it  makes  the  general 
contractor  the  agent  of  the  owner  to  bind  the  building  as  to  these 
necessary  contracts  wiUi  sub-contractors.  But  the  right  of  the  con- 
tractor to  thus  bind  the  building  to  others  is  strictly  limited  to  this 
necessity. 

Hence,  one  who  undertakes  to  furnish  work  cannot  impart  a  right  of 
lien  to  those  who  assist  him  in  doing  the  work,  or  who  do  the  work  for 
him.    Johsen  vs.  Boden,  8  Barr,  463 ;  Outhris  vs.  Homer,  2  J.  236. 

One  who  undertakes  to  supply  material  cannot  give  a  right  of  lien  to 
those  from  whom  he  buys  the  said  material,  though  |;hey  may  miB* 
takenly  sell  to  him  upon  the  credit  of  the  building.  Duff  vs.  Hoffman^ 
13  P.  F.  S.  191. 

So  a  general  contractor  for  erection  of  the  whole  building  could  not 
transfer  to  another  the  general  duty  of  erection  ;  nor  can  a  contractor 


so  as  to  entitle  the  latter  to  a  lien  for  the  labor  and  materials  furnished. 
Where  the  transfer  of  a  part  of  a  duty  is  prohibited  a  fortiori^  is  the 
transfer  of  the  whole  duty  unlawful  ? 

One  who  contracts  with  the  owner  to  do  the  carpenter  work  of  a 
house,  and  supply  the  material  therefor,  may  buy  kimber,  nails,  etc., 
and  a  right  of  lien  accrues  to  those  who  supply  him  with  said  materials. 
But  those  who  do  the  carpenter  work  are  merely  his  assistants,  whether 
working  by  the  day  or  by  the  job,  and  cannot  sustain  a  lien  for  their 
services. 

The  law  does  not  subject  the  building,  upoti  the  contract  of  a  con- 
tractor for  work,  to  more  than  one  lien  for  one  kind  of  work.  It  does 
not  permit  a  contractor  to  sub-divide  his  work  at  his  pleasure.  If  the 
painter  undertakes  to  do  the  painting  of  a  house,  he  cannot  contract 
with  one  to  paint  the  surbases,  another  the  doors,  etc.,  so  as  to  give  the 
latter  a  right  of  lien.  These  are  bound  to  understand  the  law  in  its 
spirit  as  well  as  in  its  letter.  By  the  letter  journeymen  should  have  a 
hen  ;  but  the  spirit  of  the  law  precludes  them.  The  spirit  equally  pre- 
cludes all  those  whom  the  contractor  substitutes  for  himself;  all  those  to 
whom  he  transfers  his  duty,  whether  a  general  or  special  one,  whether  in 
whole  onin  part. 

Substantially  the  plaintiffs  undertook  to  do  the  very  work  involved 
in  Silver's  contract,  which  was  to  furnbh  the  necessary  materials  and  to 
do  all  the  work  required  in  giving  them  proper  form  and  figure,  and  in 
so  putting  them  together  in  the  tower  prepared  for  the  purpose  as  to 


for  the  erection  of  a  special 


Tform  his  general  duty  by  another 
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ooDstitute  an  elevator,  after  the  model  and  plan  of  said  Silver.  He 
testified:  "The  machinery  part  of  the  elevator  was  built  after  the 
model  shown  to  Mr.  Crump,  and  by  which  plaintiffs  were  to  work. 
.  .  .  .  The  plainiiffs  furnished  ail  work,  labor,  and  material  for  the 
machinery  part  of  said  elevator  at  my  request."  Kitson,  one  of  the 
plaintiffs,  testified:  "The  work  and  materials  were  furnished  for  the 
Colonnade  Hotel,  and  were  ordered  by  Mr.  Silver,  for  an  elevator  which 
he  said  he  was  to  put  up  there.  Mr.  Milburn  superintended  the  erection.'' 
Mr.  Milburn  was  an  employ^  of  the  plaintiffs,  and  superintended  this 
erection  for  them.  Plaintiffs  contend  that  there  was  not  a  transfer  of 
Silver's  duty  of  erection  to  them,  because  the  tower  was  to  be  furnished 
by  Crump,  under  Silver's  dii^ections  as  to  certain  timbers,  and  because 
the  cage  was  not  to  be  provided  by  them.  We  do  not  think  that  this 
contention  requires  any  comment.  To  allow  the  plaintiffs'  claim,  would 
be  to  subject  the  owner,  through  his  building,  to  two  demands  for  sub- 
Btantinlly  the  same  work,  i,  e.,  to  that  of  Silver  for  the  contract  price, 
and  to  that  of  the  plaintifi^  for  the  actual  value. 

Those  who  furnish  work  for  a  building,  whether  with  or  without 
material,  must  inquire  whether  they  are  engaged  by  the  general  con- 
tractor for  erection,  or  by  one  who  has  speciallv  contracted  mth  the 
owner  to  furnish  the  kind  of  work  called  for.  If  by  the  latter,  thejr  can 
have  no  recourse  to  the  building,  except  that  which  a  claim  filed  in  his 
name  and  right  may  give  them. 

Rule  discharged. 

Frank  Wolfe,  Esq.,  for  plaintiff^. 

M.  Arnold,  Esq.,  for  defendant. 


eive  the  notice  of  hearin^^  to  his  cre<1itor8  required  by  law,  the  record  of  the  insolvent's 
discharge  is  not' conclusive  evidence  against  the  plaintiff  that  the  insolvent  did  give 
•uch  notice. 

Opinion  delivered  September  21,  1872,  by 

Thayer,  J. — The  narr  was  upon  an  insolvent's  bond.  The  breaches 
assigned  were  that  the  said  William  Rasch  did  not  appear  at  the  next 
term  of  the  said  Court  of  Common  Pleas  after  the  date  of  said  bond  and 
then  and  there  present  his  petition  for  the  benefit  of  the  insolvent  laws, 
and  did  not  comply  with  all  the  requisitions  of  said  laws,  and  did  not,  in 
default  thereof,  surrender  himself  to  the  jail  of  said  county.  To  this  the 
defendant  pleaded  but  one  plea,  averring  that  the  paid  William  Rasch 
did  appear  at  the  terra  of  the  Court  of  Common  Pleas  of  said  county 
next  after  the  giving  of  the  said  bond,  and  did  then  and  there  present 
his  petition  for  the  benefit  of  the  insolvent  laws,  and  did  comply  with  all 
the  requirements  of  the  said  laws  and  abide  all  the  orders  of  the  said 
court  in  that  behalf,  and  obtained  his  final  discharge,  "  as  by  the  record 
of  the  said  proceedings  more  fully  appears,  and  this  the  defendants  are 
ready  to  verify  by  the  mid  record.  Wherefore,  they  pray  judgment,"  etc. 

The  plaintiff  filed  a  replication  to  this  plea,  which,  when  the  case  came 
on  for  trial,  was  withdrawn  by  leave  of  the  court,  aud  a  new  replicatiou 
filed  in  its  stead. 
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lo  this  replicatioD,  the  plaintiff  averred  that  the  said  Court  of  Common 
Pleas,  by  a  rule  of  said  court,  fixed  the  22d  day  of  November,  1869,  for 
hearing  all  petitions  for  the  benefit  of  the  insolvent  laws  filed  at  the  term 
of  said  court  next  succeeding  the  date  of  the  execution  of  said  bond  ;  that 
the  said  William  Rasch  did  not  appear  before  said  court  on  said  22d  day 
of  November,  1869,  nor  at  any  day  durine  said  term,  and  that  the  said 
William  Rasch  did  not  give  or  cause  to  be  given  to  said  plaintiff  any 
notice  whatsoever  of  any  petition  of  said  William  Rasch,  for  the  benefit 
of  the  insolvent  laws,  fifteen  days,  nor  any  time  before  the  said  22d  day 
of  November,  1869,  or  before  any  day  of  said  terra,  "  and  this  the  said 
plaintiff  is  ready  to  verify,"  etc. 

This  was  the  state  of  the  record  when  th^  case  came  on  for  trial.  The 
plaintiff's  counsel  then  called  upon  the  defendants'  counsel  to  file  a 
rejoinder  to  the  replication  or  to  demur  thereto,  which  the  defendants' 
counsel  declined  to  do.  A  continuance  was  not  moved  for  and  the  fact 
not  being  brought  to  the  notice  of  the  court  that  no  other  plea  had  been 
filed  than  the  one  already  mentioned,  to  which  the  plaintiff  had  replied 
specially  and  to  which  replication  there  was  no  rqoimler,  the  case  was 
proceeded  with,  and  after  hearing  the  plaintiff's  witn^es,  a  nonsuit  was 
ordered  under  the  act  of  1836.  Subsequent  to  the  entry  of  the  nonsuit 
the  defendants,  by  leave  of  the  court,  filed  a  rejoinder  nunc  pro  tttnc  to 
the  plaintiff's  replication.  This  rejoinder  was  substantially  a  repetition 
of  the  plea.  It  averred  that  the  said  William  Rasch  did  appear  at  the 
next  term  of  the  Court  of  Common  Pleas  succeeding  the  date  of  the  said 
bond,  and  that  he  complied  with  all  the  orders  of  the  said  court  in  that 
behalf,  and  obtained  his  final  discharge ;  and  the  rejoinder,  like  the  plea, 
ended  with  a  verification  by  the  record.  To  this  rejoinder  the  plaintiff 
demurred  specially,  assigning  for  cause  that  it  does  not  answer  tne  repli- 
cation, inasmuch  as  it  does  not  traverse  the  averment  of  the  replication 
that  the  said  Rasch  gave  no  notice  of  the  hearing  of  his  petition  before 
the  22d  of  November,  1869 ;  that  it  is  evasive,  and  seta  up  a  record  as 
conclusive  of  a  fact  of  which  it  is  not  conclusive.  Thus  it  will  be  seen 
the  pleadings  in  the  cause  have  resulted  in  an  issue  of  law.  There  was 
no  issue  of  fact  between  the  parties  to  be  tried  by  a  jury  at  the  time  of 
the  trial.  A  careful  inspection  of  the  record  shows  that  there  never  has 
been  any  such  issue.  It  was  an  error,  therefore,  to  have  proceeded  with 
the  trial  by  jury  when  there  was  nothing  for  them  to  try,  and  it  followd 
necessarily  that  the  nonsuit  must  be  taken  off. 

It  remains  for  us  to  decide  the  question  which  has  arisen  upon  the 
demurrer.  The  replication  must  be  regarded  as  in  the  nature  of  a  neW 
assignment  of  the  plaintiff's  cause  of  action  ;  that  is,  it  re-states  the  cause 
of  action  in  a  more  minute  and  circumstantial  manner — a  form  of  plead- 
ing which  is  allowable  in  debt  and  assumpsit  as  well  as  in  trespass.  The 
defendants,  in  their  plea,  had  traversed  the  general  averment  that  Rasch 
had  not  complied  with  all  the  requisitions  of  the  insolvent  laws,  and 
concluded  with  a  verification  by  the  record.  Thereupon  the  plaintiff 
makes  a  new  assignment,  wherein  he  avers,  among  other  breaches  of  the 
condition  of  the  bond,  that  Rasch  gave  him  no  notice  whatever  of  any 
hearing  of  his  petition  fifteen  days,  nor  any  time,  before  the  day  fixed  for 
the  hearing  thereof,  viz.,  November  22d,  1869,  or  before  any  day  of  said 
term ;  thus  reducing  to  a  precise  statement  of  fact  the  general  allegatioil 
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contained  in  the  narr,  and  specifying  the  particular  points  in  which  the 
defendants  had  failed  to  comply  with  the  requirements  of  the  law  and 
the  exigency  of  their  bond.  The  defendants,  instead  of  taking  issue  upon 
the  particular  facts  relied  upon  by  the  plaintiff,  as  establishing  a  forteit- 
ure  of  the  bond,  content  themselves  in  the  rejoinder  with  a  simple  re- 
afiirmauce  of  what  was  contained  in  their  plea,  viz.,  that  Rasch  complied 
with  all  the  orders  of  the  court  and  obtaiued  his  final  discharge  iu  ac- 
cordance with  the  acts  of  assembly,  and  they  vouch  the  record  of  his  dis- 
charge as  conclusive  proof  of  it  He  is  charged  with  a  particular  neglect, 
and  they  answer,  he  did  all  the  law  required  him  to  do.  He  is  charged 
with  not  having  given  the  notice  which  the  law  requires,  and  they  answer, 
not  that  he  gave  the  notice  required  by  law,  or  that  he  gave  any  notice 
whatever,  but  generally,  that  he  obeyed  the  laws,  and  his  discharge  con- 
cludes you  from  denying  it. 

It  is  a  fundamental  rule  of  pleading  that  a  traverse  must  be  taken  on 
matter  of  fact  and  not  on  a  mere  conclusion  of  law,  for  to  raise  an  issue 
upon  a  legal  inference  would  be  to  submit  to  the  jury  that  which  is  in 
the  province  of  the  court  to  decide.  This  was  ))erfectly  understood  by 
the  defendants,  and  they  accordingly  abstained  from  concluding  to  the 
country,  and  demanded  a  trial  by  the  record.  Their  position  is  (and 
they  have  adhered  to  it  in  the  pleadings  from  the  beginning)  that  Rasch 's 
discharge  by  the  court  is  conclusive  evidence  that  he  complied  with  all 
the  conditions  of'his  bond,  and  that  the  plaintiff  cannot  be  permitted  to 
show  the  contrary.  The  defendants  have  deliberately  staked  their  whole 
case  upon  their  ability  to  maintain  this  proposition.  If  they  can  main- 
tain it,  they  ought,  nevertheless,  as  good  pleaders,  to  have  traversed  the 
allegations  of  fact,  and  not  to  have  alleged  in  answer  to  facts  a  conclu- 
sion of  law ;  but  notwithstanding  this,  judgment  might,  in  that  event,  be 
entered  for  them  on  the  whole  pleadings,  because  if  the  position  which 
they  have  taken  in  the  pleadings  and  upon  the  argument  is  a  correct 
position,  then  the  plaintiff's  replication  is  bad,  for  it  was  not  competent 
for  him  to  S3t  up  the  facts  contained  in  the  replication  in  answer  to  the 
defendant's  discharge  averred  in  the  plea.  The  question  of  law  which 
is  raised  by  the  demurrer  is,  therefore,  whether  the  record  of  an  insolvent's 
discharge  is  conclusive  evidence  that  the  insolvent  has  given  to  his 
creditors  the  notice  of  hearing  required  by  the  11th  section  of  the  act  of 
June  16,  1836— so  conclusive  that  nothing  can  be  averred  or  shown  in 
contradiction  of  it. 

In  WiU  vs.  iSchreiner,  4  Yeatcs,  352,  it  was  decided  that  the  discharge 
was  pgma  facie  evidence  of  the  service  of  notice  on  the  creditors.  No 
more  was  decided.  Breckenridge,  J.,  thought  the  record  no  evidence  at 
all  of  the  service  of  notice.  Tilgliman,  C.  J.,  was  of  opinion  that  the 
record  was  prima  fecie  evidence  of  the  service  of  notice,  but  that  it  might 
be  repelled  by  other  proof.  The  court  decided  that  it  was  prima  facie 
evidence.  The  case  did  not  require  them  to  decide  any  more.  In 
Sheets  vs.  Hawk,  14  S.  &  R.  173,  which  was  much  relied  on  by  the  de- 
fendant's counsel,  the  case  was  this :  Hawk  gave  a  bond  to  appear  before 
the  Court  of  Common  Pleas  on  the  first  Monday  of  August,  to  take  the 
benefit  of  the  insolvent  laws,  to  comply  with  all  things  required  by  law, 
and  to  abide  by  all  orders  of  the  court.  He  appeared  at  the  prescribed 
time  and  presented  his  petition.    The  court  appointed  the  first  Monday 
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of  the  next  term  for  a  hearing,  which  was  the  4th  of  November.  The 
record  showed  that  he  appeared  on  the  7th  of  November  and  was  dis- 
charged. It  was  contended  for  the  plaintiff)  that  inasmuch  as  the  record 
did  not  show  any  appearance  by  Hawk  on  the  4th  of  November,  he 
had  forfeited  his  bond.  It  appeared  by  the  defendant's  evidence  that  it 
was  the  practice  of  the  court,  on  the  application  of  the  insolvent's  attor- 
ney at  the  time  fixed  for  the  hearing,  to  continue  the  case  to  some  other 
day  during  the  term.  That  on  the  4th  of  November  such  an  application 
had  been  made  by  Hawk's  attorney,  and  a  continuance  granted  from  day 
to  day,  until  his  discharge  on  the  7th  of  November.  The  plaintiff* stood 
entirely  upon  the  record,  and  insisted  that  inasmuch  as  the  record  showed 
no  appearance  by  Hawk  until  the  7th  of  November,  the  necessary  in- 
ference was  that  he  did  not  appear  on  the  4th  of  November.  The 
Supreme  Court  held,  that  no  such  presumption  arose  upon  the  record; 
that  on  the  contrary  the  term  was  in  strictness  but  one  day,  that  con- 
tinuances from  day  to  day  were  not  usually  entered  as  continuances 
from  term  to  term  are,  that  it  was  not  only  consistent  with  the  record 
that  Hawk  had  appeared  on  the  4th  of  November,  but  that  it  must  be 
presumed  that  he  had  from  the  fact  of  his  discharge  on  the  7tli.  This 
was  the  extent  of  the  decision.  It  will  thus  be  seen  in  the  first  place 
that  the  first  proposition  of  the  syllabus  of  the  case  of  Sheets  vs.  Hawk  is 
framed  by  the  reporters  in  terms  much  broader  than  are  warranted  by 
the  decision ;  and  in  the  second  place,  that  the  question,  whether  the  dis- 
charge is  conclusive  of  the  giving  of  the  notice  to  the  creditors  required 
by  law,  was  neither  raised  nor  decided.  In  Lease  vs.  Asper,  2  Rawle, 
182,  in  an  action  on  the  bond  of  an  insolvent  debtor,  whose  discharge 
had  been  refused,  the  defendant  offered  to  show  by  parol  evidence  that 
the  court  ought  to  have  discharged  the  petitioner  instead  of  rejecting  his 
petition.  It  was  held  that  he  could  not  be  permitted  to  do  so,  that  the 
decree  of  a  court  of  competent  jurisdiction  could  not  be  reversed  by 
parol  evidence  in  a  collateral  proceeding.  So  in  Loughry  vs.  McOuUough, 
1  Barr,  503,  the  defendant  was  not  allowed  to  show  his  discharge  by 
parol.  The  only  point  decided  in  Knox  vs.  Flaek,  10  H.  337,  was  that 
where  the  affidavit  appended  to  an  insolvent's  petition  appeared  by  the 
record  to  have  been  made  before  the  prothonotary,  when  in  truth  it  was 
made  in  open  court,  it  was  competent  for  the  court  to  allow  the  error  to 
be  corrected  by  a  supplemental  affidavit,  showing  that  the  oath  was  made 
in  open  court.  These  are  the  cases  upon  which  the  defendants  rely  to 
maintain  the  position  that  an  insolvent's  discharge  is,  in  an  action  on  his 
bond  by  a  creditor,  founded  upon  the  insolvent's  neglect  to  give  thq  notice 
of  hearing  required  by  law,  conclusive  against  the  plaintifiT.  We  are 
unable  to  see  that  these  cases  affbrd  any  warrant  for  such  a  conclusion. 
What  is  said  in  the  opinion  of  a  judge  must  be  construed  with  reference 
to  the  particular  case  which  he  is  deciding,  and  it  is  a  familiar  principle 
that  the  authority  of  the  decision  extends  no  further  than  to  the  very 
point  adjudged  by  the  court.  It  is  absolutely  nece^ary  to  adhere  to 
this  principle,  unless  we  are  to  substitute  the  general  propositions  and 
isolated  expressions  of  individuals  in  the  place  of  the  steady  and  con- 
centrated light  of  judicial  judgment.  To  affirm  anv  general  proposition 
of  law  which  shall  be  true  in  all  cases,  between  all  persons,  and  under 
all  circumstances,  without  any  exception,  is  to  attempt  what  experience 
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shows  to  be  seldom  possible.  While  some  of  the  general  propositions 
contained  in  the  opinions  delivered  in  some  of  the  cases  which  have  been 
referred  to  might,  if  disconnected  from  the  particular  case  in  which  those 
propositions  were  laid  down,  be  considered  broad  enough  to  affirm  the 
point  which  the  defendants  make  in  the  present  case,  yet  it  will  be  found 
upon  careful  investigation  that  those  cases  do  not  decide  the  point  which 
is  raised  in  this  case,  and  furnish  no  secure  foundation  upon  which  the 
defendants  can  stand.  There  is,  in  fact,  so  far  as  we  know,  no  express 
decision  in  this  State  upon  the  point  now  before  the  court,  and  we  must 
look  to  other  sources  tnan  the  cases  which  have  been  cited  for  the  ma- 
terials for  our  judgment.  It  must  be  borne  in  mind  that  the  plaintifl*  is 
not  now  seeking  to  overturn  the  decree  by  which  the  defendant  was  dis- 
charged. His  action  is  upon  a  statutory  obligation  which  he  alleges  the 
defendant  forfeited  in  obtaining  the  decree  in  the  manner  in  which  it  was 
obtained.  If  the  defendant  obtained  his  discharge  without  notice  to  his 
creditors,  and  is  now  permitted  to  say  that  the  creditors  are  estopped  by 
the  decree  from  showmg  that  he  did  not  give  notice,  then  they  are  in  a 
bad  case  indeed,  for  the  very  injury  which  has  been  inflicted  upon  them 
is  given  as  an  excuse  why  they  should  not  have  redress.  If  this  be  the 
law,  the  path  of  insolvents  in  future  is  a  very  plain  and  easj'  one,  although 
not  very  conductive  to  justice.  They  have  only  to  abstain  from  giving 
notice,  and  having  obtained  their  discharge,  contrary  to  law  and  in  viola- 
tion of  their  obligations,  to  set  their  creditors  at  defiance.  The  decree  is 
to  be  obtained  without  notice,  and  perhaps  in  consequence  of  that  fact, 
and  then  the  creditors*  mouths  are  to  be  stopped  by  the  decree.  It  must 
be  some  very  stout  and  stubborn  principle  of  law  which  can  successfully 
prop  such  a  manifest  injustice,  and  some  very  express  and  binding  author- 
ity which  can  prevent  us  from  overleaping  such  an  obstacle  to  reach  the 
justice  of  the  case. 

A  judgment  is  conclusive  of  the  very  matter  in  controversy,  but  not 
of  any  matter  which  came  collaterally  in  question,  nor  of  any  matter 
incidentally  cognizable,  nor  of  any  matter  to  be  inferred  by  argument 
from  thejudgment.  This  was  part  of  the  rule  laid  down  by  Chief  Jus- 
tice De  Grey  in  the  Duchess  of  Kingston's  Case^  20  Howell's  St.  Tr.  538, 
and  which  was  expressly  adopted  and  applied  by  the  Supreme  Court  in 
Hibsham  vs.  Dvllehan,  4  Watts,  183,  where  it  was  held  that  a  party  was 
not  estopped  in  an  action  at  law  from  denying  the  validity  of  a  reledse 
by  a  decree  of  the  Orphans*  Court  in  another  proceeding  between  the 
same  parties,  although  the  validity  of  the  release  had  been  determined 
in  those  proceedings,  and  was  a  part  of  the  foundation  of  the  decree. 
The  rule  is  concisely  stated  by  Lord  Holt  in  BlackharrCs  Case,  1  Salk. 
290,  where  he  says,  that  though  a  matter  directly  determined  by  the 
judgment  cannot  be  gainsaid,  yet  the  principle  has  regard  but  to  a  point 
directly  tried,  and  not  to  a  matter  collaterally  inferable  from  it.  The 
rule  was  also  distinctly  recognized  in  Lmtz  vs.  Wallace,  6  Har.  412,  and 
again  in  Martin  vs.  Gernandt,  7  Har.  124. 

In  the  present  case  the  plaintiff*  cannot  gainsay  the  defendants*  dis- 
charge, nor  is  it  necessary  for  him  to  do  so.  That  the  defendant  gave 
the  notice  to  his  creditors  which  is  required  by  law  is  not  shown  by  the 
rejoinder  to  have  been  a  matter  which  was  either  litigated  or  decided  at 
his  hearing.  The  defendants  say  that  it  is  to  be  inferred  from  the  fecf 
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of  his  discharge,  and  they  argue  that  he  was  not  entitled  to  bis  dis- 
charge unless  he  gave  the  notice  required  by  law,  and  therefore  that  he 
must  have  given  the  notice  or  he  would  not  have  been  discharged.  But 
this  is  mere  argumentative  inference.  It  was  not  the  point  directly  tried, 
but  a  matter  collaterally  inferable  from  the  point  tried,  and  so  is  within 
the  rule  that  a  judgment  is  conclusive  only  of  matters  directly  in  con- 
troversy, but  not  of  questions  incidentally  cognizable,  or  of  inferences  to 
be  drawn  from  the  decision  of  the  matter  in  controversy.  Upon  the 
matter  of  law,  therefore,  upon  which  the  defendants  have  rested  their 
case,  we  have  come  to  a  conclusion  adverse  to  the  position  which  they 
have  endeavored  to  maintain,  and  are  of  opinion  that  the  rejoinder  is  not 
a  sufficient  answer  to  the  plaintiff's  replication,  and  is  bad  in  law. 

The  rule  to  take  off  the  nonsuit  is  made  absolute,  and  Judgment  is  now 
entered  for  the  plaintiff  upon  his  demurrer  to  the  defendants'  rejoinder. 

Isouic  Oerhart,  Esq.,  for  plaintiff. 

Robert  Palethorpf  George  W,  WoUasion,  Thoa.  Oreenbank,  and  Wm.  S, 
Price  Esqs.,  for  defendant. 

[Leg.  Int.,  VoL  29,  p.  30.] 

Haight  et  al,  vs.  Kremer. 

Plaintiffs  paid  defendant  as  agent  of  an  insaranee  company  a  premium  of  $99,  which 
was  not  paid  over  to  the  company,  and  a  fire  occurring,  the  plaintiffs  compromised, 
taking  $274.12  less  than  the  adjusted  loss:  ffeld^  that  the  difference  could  not  be 
recovered  from  the  agent,  but  that  the  $99  was  evidently  not  embraced  in  the  settle- 
ment. 

Opinion  delivered  September  16,  1872,  by 

Briggs,  J. — The  plaintiffs  paid  to  George  Griffin,  who  was  acting 
for  the  defendant,  $99,  in  consideration  of  which  the  defendant  prom- 
ised and  undertook  to  procure  for  the  plaintiffs  a  contract  of  insurance 
by  the  Exchange  Insurance  Company  of  New  York,  of  the  stock, 
machinery,  etc.,  in  the  plaintiffs'  building  in  this  city.  The  defendant 
procured  a  policy  issued  by  the  said  company  in  the  sum  of  $2000,  and 
delivered  the  same  to  the  plaintiffs.  Soon  after  this,  the  company 
wrote  to  the  plaintiflfe,  informing  them  that  the  company  had  not  re- 
ceived the  premium,  and,  in  consequence,  they  were  not  insured.  The 
plaintiffs  then  sought  the  defendant,  and  exhibited  to  him  the  company's 
letter. 

He  replied  that  they  were  insured,  and  that  he  would  make  it  right 
with  the  company.  In  a  short  time  after  this  interview,  the  properly 
was  destroyed  by  fire,  and  the  amount  of  loss  apportioned  by  the  adjust- 
ers for  this  company  to  pay  was  $1274.12. 

When  the  plaintiffs  demanded  payment  of  this  sum  of  the  company, 
it  was  refused  upon  the  ground  that  the  policy  was  not  valid,  in  conse- 
quence of  the  premium  not  having  been  paid  to  the  company.  How- 
ever, rather  than  be  subjected  to  the  annoyance  of  a  suit,  the  company 
paid  the  plaintiffs  in  compromise  $1000,  and,  at  the  same  time,  gave 
them  a  receipt  for  $100,  premium  which  had  not  before  been  paid. 

The  plaintiffs  sought  to  recover  of  the  defendant  $274.12,  the  differ- 
ence between  the  $1000  and  the  sum  mentioned  in  the  policy — and  also 
the  $99  paid  by  them  to  the  defendant. 
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Upon  this  evidence  I  difected  a  nonsuit,  being  of  the  opinion  that  the 
payment  of  the  $1000  by  the  company,  and  its  acceptance  by  the  plain- 
tiff, was  a  waiver  of  the  objection  that  the  premium  had  not  been  paid, 
and  the  ratification  of  the  policy  as  a  valid  contract  of  insurance,  and 
hence  the  plaintiff  were  estopped  from  maintaining  this  action. 

While  we  are  of  the  opinion  that  this  view  is  correct,  as  applicable 
to  the  amount  of  the  insurance,  it  cannot  be  extended  to  the  $99  paid 
by  the  plaintiffs  to  the  defendant ;  for  it  is  quite  clear  that  neither  the 
plaintiffs  nor  the  company  meant  to  embrace  that  sum  in  the  settle- 
ment It  follows,  hence,  that  I  erred  in  withholding  that  from  the 
consideration  of  the  jury. 

The  rule  to  take  off  the  nonsuit  is  therefore  made  absolute 

John  Dolman,  Esq^  for  plaintiffs. 

Jo€.  C.  Ferguson,  Esq.,  tor  defendant. 

[Leg.  Int,  Vol.  29,  p.  308.] 

Haines  vs.  Bequer, 

A  broker  having  brought  the  parties  together,  and  a  contract  having  been  made 
enforceable  in  a  court  of  equity,  is  entitled  to  his  commission. 

Opinion  delivered  September  21. 1872,  by 

Briggs,  J. — It  was  supposed  that  the  case  of  Pratt  vs.  Patterson,  and 
Brenan  vs.  Perry,  7  Philada.  Rep.,  pp.  136  and  242,  ruled  this  case. 
An  analysis  of  those  cases,  however,  shows  that  in  the  former  the  con- 
tract failed  of  completion,  in  consequence  of  the  parties  not  being  able 
to  agree  upon  the  manner  of  the  valuation  of  the  clothing  to  be  given 
as  the  consideration  for  the  house ;  and  in  the  latter,  that  no  agreement 
at  all  had  been  made  between  the  proposed  purchaser  and  seller. 

In  this  case,  giving  effect  to  the  plaintiff's  offer,  a  contract  of  pur- 
chase and  sale  had  been  made  in  writing,  and  by  reason  of  the  defend- 
ant's refusal  to  perform,  a  conveyance  of  the  larm  was  not  affected. 
This  contract  put  the  equitable  title  in  the  purchaser,  and  this  carried 
with  it  his  right  to  a  decree  for  a  conveyance  of  the  legal  title,  which 
would  perfect  the  contract  of  sale,  and  thus  make  the  plaintiffs  claim 
for  commissions  complete. 

Since  the  nonsuit  was  entered,  the  case  of  Keys  vs.  Johnson^  18  P.  F. 
Smith,  42,  has  been  reported ;  and  it  seems  to  imply  that  all  that  is 
required  to  entitle  a  real  estate  broker  to  his  commissions  is,  that  he 
bring  the  parties  together,  and  that  they  enter  into  a  contract  of  pur* 
chase  and  sale.  ^ 

It  follows  that  the  rule  to  take  off  the  nonsuit  should  be  made  abso- 
lute. 

Rule  absolute. 

J.  Newton  Broum,  Esq.,  for  plaintiff. 
Thomas  J.  Diehl,  Esq.,  for  aefendant 
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[Leg.  Int,  Vol.  29,  p.  382.] 

Hamill  v8,  Rawlston  &  Jones,  trading  as  Rawlston  &  Co. 

A  warrant  of  arrest  under  act  of  Jnly  12,  1842,  can  only  be  issued  where  the  fraud 
alleged  grows  out  of  the  fraudulent  contraction  of  the  debt. 

Warrant  of  arrest  under  act  of  July  12,  1842. 

December  16,  1872.    Sheriff  returns  non  e«<  as  to  Rawlston,  and 
produces  the  body  of  defendant  Jones. 
Case  continued  until  November  30, 1872. 

November  30,  1872.  Defendant's  counsel  moves  to  quash  the  war- 
rant. Motion  argued,  and  held  under  advisement  until  December  2, 
J  872. 

December  2, 1872.    "Warrant  quashed,  and  defendant  discharged. 
Opinion  delivered  by 

Briogs,  J. — It  is  true  the  affidavit  upon  which  this  warrant  was 
issued  alleges  that  the  debt  was  fraudulently  contracted,  but  the  facts 
therein  set  forth  do  not  support  such  conclusion,  but  show,  if  anything, 
the  fraudulent  retention  or  embezzlement  of  the  plaintiff's  money.  The 
act  of  July  12, 1842,  was  not  passed  for  such  a  case,  and  left  the  remedy 
as  it  was  before  its  passage,  as  in  trover,  deceit,  and  cases  of  pure  tort. 
Sedgebeer  vs.  Moore,  Bright,  197;  Bowm  vs.  Bendick,  5  P.  L.  J.  113; 
Bugle  vs.  Badley,  1  T.  &  H.  Pr.  (Fish),  284;  Tryon  vs.  Hasamger,  4 
B.  221 ;  Commonwealth  vs.  McCabe,  10  H.  450. 

That  act  prohibits  arrest  upon  civil  process  only  in  suits  instituted 
for  the  recovery  of  money  due  upon  juilgment  or  decree  founded  upon 
contract  or  upon  contracts  exprem  or  implied.  Nor  can  proceedings  be 
had  under  the  act  unless  the  affidavit  aver  facts  showing  that  the  fraud 
alleged  grows  out  of  fraudulent  contraction  of  the  debt.  If  there  was  no 
contract  between  plaintiff  and  defendants  authorizing  the  defendants  to 
receive  the  money  from  Jamison,  no  remedy  is  given  by  the  act  of  July 
12,  1842. 

Looking  only  to  the  facts  alleged  in  the  affidavit,  no  contract  or 
authority  is  shown  to  warrant  the  defendants  in  receiving  this  money. 
Indeed,  the  plaintiff's  theory  is,  they  had  no  right  to  receive  it.  Such 
being  the  case,  proceedings  under  the  act  of  July  12,  1842,  will  not  lie. 

When  the  affidavit  was  presented  to  me,  I  thought  it  exhibited  a  case 
of  fraudulent  contraction  of  the  debt,  but  upon  a  more  critical  examina- 
tion, upon  the  motion  to  quash,  I  am  satisfied  it  does  not. 

Being  of  the  opinion  that  the  warrant  was  improvidently  issued,  it  is 
now  quashed,  and  the  defendant,  Paul  T.  Jones,  is  discharged. 

H.  J,  McCarthy,  Esq.,  for  plaintiff. 

M.  J,  Mitcheson,  Esq.  (with  whom  was  Oeorge  W.  Biddle,  Esq.),  for 
defendant  Jones. 
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[L^.  Int.,  Vol.  29,  p.  309.J 

Thompson  et  al.  vs,  Graham  et  oL 

Where  defendants  had  come  into  possession  of  real  estate  as  tenants  of  plaintiff,  it  is 
not  necessary  that  title  should  be  shown  out  of  the  Commonwealth.  A  tenant  can- 
not set  up  an  adverse  title  against  the  lessor. 

Motion  for  rule  for  new  trial.  Opinion  delivered  June,  1872,  hj 
Mitchell,  J. — This  was  an  action  of  ejectment  for  one  undivided 
seventh  of  a  house  and  lot  in  Front  street.  Plaintifis  deduced  title 
through  sundry  mesne  conveyances,  from  Richard  W.  Wells  aud  wife, 
by  deed  made  in  1847.  They  then  gave  in  evidence  a  letter  of  attorney, 
dated  April  16,  1856,  from  the  parties  owning  the  entire  property 
(including  plaintiffs'  predecessors  in  the  title  to  the  one-seventh,  now  in 
suit),  to  William  F.  Griffitts,  as  attorney  in  fact,  and  a  lease  by  Griffitts, 
under  said  power,  to  one  Rutter,  for  fifteen  years  from  June  7,  1856. 
They  then  called  Griffitts,  and  proved  by  him  that  defendants  went  into 
possession  of  the  premises  as  assignees  of  the  said  term  to  Rutter,  and 
that  the  lease  had  expired.  Thereupon  plaintifi^  closed,  and  defendants 
moved  for  a  non-suit,  on  the  ground  that  plaintiff  in  ejectment  could 
not  recover  without  showing  title  out  of  the  Commonwealth.  This  was 
refused,  and  we  think  properly.  Plaintiffs  having  shown  that  defend- 
ants came  into  possession  as  tenants,  it  was  not  competent  for  the  latter 
to  attack  the  title  by  showing  a  better  one  in  any  third  person.  We 
see  by  no  reason  why  title  in  the  Commonwealth  should  be  treated  as 
any  exception  to  the  general  rule. 

The  defendants  then  offered  to  show  that  they  did  not  hold  under  the 
lease  from  the  plaintifis,  and  gave  in  evidence  for  that  purpose  the  will 
of  Samuel  P.  Griffitts,  and  a  lease  for  the  premises  in  dispute  from  W. 
F.  Griffitts  and  others,  to  defendants,  dated  May  9,  1871,  for  fifteen 
years  from  June  1,  1871.  They  then  recalled  W.  F.  Griffitts,  who 
proved  that  defendants  had  gone  into  the  possession  of  the  premises  as 
assignees  of  Rutter,  under  the  first  lease,  which  expired  in  June,  1871 ; 
that  shortly  before  the  expiration  of  this  first  lease,  namely.  May,  1871, 
the  witness,  as  attorney  in  fact  of  the  owners  of  six-sevenths  of  the  prop- 
erty, made  a  new  lease,  under  which  the  defendants  now  claimed  to 
hold.  In  making  this  new  lease,  it  was  admitted  that  Griffitts  acted 
under  a  power  of  attorney  from  the  owners  of  six-sevenths  of  the  prem- 
ises, but  vnthovi  authority  from  the  plaintiffs,  and  with  express  notice  to 
him  and  to  defendants  that  the  plaintiffs  refused  to  make  a  new  lease  for 
the  portion  represented  by  them.  He  testified  that  when  the  defendants 
took  the  new  lease  they  knew  that  he  had  no  authority  from  plaintiffs, 
and  that  their  title  was  denied.  Griffitts  also  testified,  what  was  admitted 
by  both  sides,  that  Richard  W.  Wells  died  in  1852,  and  his  widow, 
Abigail  Wells,  in  1871,  just  before  the  new  lease  was  executed.  There- 
upon defendants  closed,  and  requested  the  jud^e  to  charge,  *^  that  if  the 
jury  find,  that  at  the  time  of  bringing  this  suit,  the  defendants  were  in 
possession,  under  a  lease  to  which  plaintiffs  were  not  a  party,  and 
refused  to  become  a  party,  and  that  tne  defendants  were  at  the  time  of 
taking  said  lease  informea  of  this,  and  also  knew  that  those  who  joined 
in  it  as  lessors  claimed  to  be  sole  owners  at  the  date  of  said  lease,  the 
defendants  are  not  estopped  from  showing  that  the  plaintiffs  had  no  title 
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at  the  time  of  the  issuing  of  the  writ  in  this  case."  The  judge  declined 
to  affirm  this  point,  and  charged  the  jury,  that  if  they  believed  that 
defendants  originally  came  into  possession  of  these  premises,  under  the 
title  of  the  plaintiff,  no  subsequent  title  acquired  from  any  other  party 
would  be  a  defence  to  this  action. 

Now,  upon  the  case  as  presented,  it  is  clear  there  was  no  error,  either 
in  negativing  defendants   point,  or  in  the  affirmative  words  of  the 
charee.  The  defendants*  case  was  a  naked  attempt  to  set  up  a  new  title, 
hostue  to  that  under  which  they  went  into  possession.    We  need  not 
cite  authorities  to  show  that  this  could  not  be  permitted.    But  it  was 
strenuously  contended  by  defendants'  oounsel,  upon  this  motion,  that  the 
evidence  showed  that  the  title  of  plaintiffs  during  the  first  lease  had 
expired  prior  to  the  making  of  the  new  lease.    This  point  was  not  made 
by  the  defendants  at  the  trial,  and  they  could  not  justly  complain  if  we 
held  them  to  the  case,  as  they  chose  then  to  present  it ;  but  anxious  to 
avoid  any  failure  of  justice,  we  have  examined  the  evidence  more  care- 
fully than  was  possible  in  the  hurry  of  a  trial,  and  are  satisfied  that, 
even  in  this  view,  the  defendants'  case  is  without  merit.   The  facts  dis- 
closed are  these:  Samuel  Powel  Griffitts,  by  his  will,  made  in  1820, 
devised,  inter  alia,  one  undivided  seventh  of  his  estate  to  William  F. 
Griffitts,  Joseph  Parker  Norris,  and  Dr.  Joseph  Parrish,  in  trust,  to 
hold  the  same  during  the  natural  life  of  testator's  daughter  Abigail, 
wife  of  Richard  W.  Wells,  for  her  sole  and  separate  use,  etc,  etc,  *'  but 
if  my  said  daughter  shall  survive  her  said  husband,  then  to  convey  the 
real  estate,  etc.,  to  her,  ray  said  daughter,  Abigail,  her  heirs,  etc.,  abso- 
lutely, and  forever."    Mrs.  Wells  being  thus  the  owner  of  the  equitable 
estate,  joined  with  her  husband  in  a  conveyance  by  deed,  dated  Novem- 
ber 19,  1847,  separately  and  duly  acknowledged,  of  all  her  right  and 
title  to  William  a,  Qoddard,  from  whom  plaintiffs  derived  title  R.  W. 
Wells  having  died  in  1852,  the  trust  estate  of  Mrs.  Wells  determined, 
and  the  legal  title  by  the  express  limitation  of  the  trust  vested  in  her. 
She  survived  until  the  spring  of  1871,  and  died  just  before  the  expira- 
tion of  the  first  lease  to  defendants. 

Upon  these  facts,  defendants  claim  that  the  title  of  the  plaintiffs,  as 
grantees  of  Mrs.  Wells,  though  valid  during  her  life  (during  which  the 
first  lease  was  made),  expired  at  her  death,  and  this  without  showing  any 
act  or  proceedings  by  herself,  her  trustees,  or  her  heirs,  in  any  way 
affecting  the  validity  of  her  deed. 

Where  a  person  having  no  title  to  land  conveys  the  fee  by  deed,  and 
subsequently  acquires  a  title,  the  title  inures  to  the  benefit  of  the 
grantee,  by  estoppel  against  the  grantor,  and  all  claiming  under  him. 
Browti  vs.  McG<yn)iiek,  6  W.  60 ;  Wolf  vs.  Qaddcerd,  9  W.  547 ;  Me  Wil- 
liams vs.  Nisely,  2  S.  &  R.  515.  The  deed  of  Mrs.  Wells  passed  a  good 
title  against  her  during  her  lifetime,  and  against  her  heirs  after  her 
death,  and  we  do  not  see,  therefore,  how  her  death  produced  any  expiror 
tion  of  the  plaintiffs'  title. 

We  may  remark  in  conclusion,  that  the  assumption  of  the  counsel  for 
defendants,  that  Mrs.  Wells'  title  to  the  premises  in  dispute  was  derived 
from  the  will  of  her  father,  Dr.  Samuel  JP.  Griffitts,  seems  to  us  of  werj 
doubtful  foundation,  particularly  as  it  is  in  direct  contradiction  to  the  reci- 
tals of  the  deed  from  her  to  Mr.  Goddard,  from  whom  the  plaintifis  claim. 
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Those  recitals  show  that  Mrs.  Wells  claimed  her  ownership  under  the 
will  of  Mrs.  Deborah  Morris,  who  had  bequeathed  the  premises  to 
Samuel.  P.  Griffitts,  for  the  term  of  ninety-nine  years,  if  he  should  live 
so  long,  "and  from  and  after  the  decease  of  said  Samuel  Powel  Griffitts, 
then  to  the  issue  of  his  body  legally  begotten,  to  be  equally  divided 
between  them,"  etc.,  and  that  Mrs.  Wells  was  one  of  seven  children  of 
the  said  Samuel  P.  Griffitts. 

The  defence  assumed  that  the  will  of  Mrs.  Morrb  gave  the  whole 
estate  to  Dr.  Griffitts,  but  we  think  this  erroneous. 

"A  bequest  of  personalty,"  as  this  term  of  ninety-nine  years  undoubt* 
etlly  is,  "  to  one  for  life,  with  a  remainder  to  his  issue,  does  not  confer  an 
absolute  estate  upon  the  firet  taker  .  .  a  remainder  given  to  heirs 
may :  a  remainder  to  issue  does  not"  Strong,  J.,  in  Sheets*  Appeal,  2 
P.  F.  S.  268,  and  a  fortiori,  this  b  so  when  the  word  "  issue  "  is  followed 
bv  words  of  distribution,  as  it  is  here:  Hawkins  on  Wills,  197;  Myers* 
Appeal,  13  Wr.  112. 

But  none  of  these  questions  were  raised  at  the  trial :  the  defendants* 
case  as  presented  there,  and  shown  by  the  only  point  presented  to  the 
court,  was  simply  an  attempt  to  set  up  an  adverse  title  against  their 
lessors,  and  although  we  do  not  see  that  the  adverse  title  was  at  all 
made  out,  it  is  sufficient  to  say,  that  even  if  it  were  fblly  established,  it 
could  not  be  set  up  as  a  defence  to  this  action. 

Rule  refused. 

E,  Spencer  Miller,  Esq.,  for  the  motion. 
Silas  W.  Pettit,  Es(^,  contra. 


Records  &  Co.  vs.  The  Philadelphia,  Wilmington  &  Baltimore 
Railroad  Company. 

Though  words  implying  in  a  popular  sense  a  bargain  and  sale  are  to  be  restricted,  in 
their  signification,  to  carry  out  the  intention  of  the  parties,  such  intention  must  be 
manifest,  or  full  effect  should  be  given  to  their  popular  meaning.  An  executory 
contract  may  afterwards  be  converted  into  a  complete  bargain  and  sale  by  the  appro* 
priation  of  specific  goods  to  the  contract. 

A  contract  whereby  R.  sold  M.  100,000  feet  of  lumber,  fixed  the  price  per  inspection, 
and  appointed  B.  to  inspect  it :  Aeld,  that  certain  lumber — that  in  suit — part  of  the 
100,000  feet  mentioned  in  the  contract,  upon  inspection  became  appropriated  to  the 
contract,  and  the  title  thereto  vested  in  M. 

Inspection  of  a  part  only  of  the  100,000  feet  will  not  affect  the  purchaser's  right  to  so 
much,  or  prevent  tiUe  thereto  vesting  eo  instanti  with  inspection,  if  they  assent  to 
receive  it. 

Opinion  delivered  September  16, 1872,  by 

Brigos,  J. — The  defendants*  eoinpauy  transported  for  the  plaintiffs 
six  car-loads  of  poplar  lumber  from  Baltimore  to  this  city,  and  upon  its 
arrival  here  ran  it  into  the  yard  of  Stevenson  &  Maris,  where  the  com- 
pany usually  stored  lumber  carried  by  them,  till  taken  possession  of  by 
the  owner,  and  sent  the  bill  for  the  freight  to  the  plaintiife.  The  plain- 
tifl&  then  sought  Stevenson  A  Maris,  and  made  arrangements  with  them 
to  procure  men  to  unload  the  lumber  and  store  it  in  their  yard.  They 
accordbgly  had  the  lumber  unloaded,  and  while  it  was  thus  stored,  one 
of  the  plaintiflfe  called  upon  Maule  Bro.  &  Co.,  and  requested  them  to 
examine  it  with  the  view  of  purchasing  it.    They  accordingly  went  to 
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Stevenson  &  Maris'  yard  and  examined  it,  and  repaired  to  the  plaintifl^' 
place  of  business  in  this  city,  when  the  following  contract  was  entered 
into  for  the  purchase  and  sale  of  this  lumber  as  a  part  of  a  larger  quantity, 
the  balance  not  being  on  hand : 

"Philadelphia,  Dee.  16, 1870. 
"  Sold  Maule  Bro.  &  Co.,  100,000  feet  of  4  poplar  lumber,  to  be  dry,  at 
"  $32i  per  M  feet  for  panel,  14  inches  wide  and  over. 
"  $22i  per  M  feet  for  panel,  2d  quality. 
"  $12  per  M  feet  for  culls. 

"  To  be  inspected  by  John  D.  Beers.  Freight  to  be  paid  in  cash. 
Balance  cash  on  or  before  January  15th,  or  a  note  at  three  months,  at 
the  option  of  the  seller.  "  Maule  Bro.  &  Co. 

"M.  Records  &  Co." 

The  lumber  which  is  the  subject  of  this  suit,  though  a  part  of  the 
100,000  feet,  was  an  entire  lot  by  itself,  the  balance  the  plaintiffs  were  to 
furnish  thereafter. 

Beers  was  a  regular  inspector  of  lumber,  and  inspected  these  six  car- 
loads in  accordance  with  the  classifications  designated  in  the  contract, 
and  rendered  a  bill  of  his  inspection  to  each  of  the  parties. 

Whereupon  Maule  Brother  &  Co.  took  possession  of  the  lumber,  paid 
the  freight  as  provided  by  the  contract,  and  wrote  to  the  plaintiffs  that 
they  were  ready  to  give  them  a  check  for  the  amount. 

The  plaintiflra  were  not  satisfied  with  the  inspection,  and  on  that  account 
declined  to  receive  the  check.  Beers  was  three  or  four  days  in  measuring 
and  inspecting  the  lumber,  and  according  to  his  testimony  he  inspected 
every  board. 

The  plaintiffs  did  not  deny  that  Beers  made  the  inspection,  but  alleged 
that  he  did  it  unfairly  to  them. 

And  while  the  evidence  showed  that  they  were  dissatisfied,  there  was 
no  testimony  tending  to  show  fraud  in  the  inspection,  or  that  Maule  Bro. 
&  Co.  knew,  when  they  took  possession  of  the  lumber,  that  the  plaintiffs 
were  dissatisfied  with  the  inspection. 

Upon  these  facts  I  charged  the  jury  as  follows : 

"  The  effect  of  the  contract  of  December  6, 1870,  between  Maule  Bro. 
&  Co.  and  the  plaintiffs,  was  to  sell  100,000  feet  of  |  poplar  lumber,  at 
the  price  therein  named,  to  be  inspected  by  John  D.  Beers. 

"If  this  lumber,  the  lumber  in  controversy  in  this  suit,  is  part  of  the 
100,000  feet  mentioned  in  the  contract,  the  plaintiffs,  by  that  contract^ 
sold  this  lumber  to  Maule  Bro.  &  Co.,  and  the  verdict  should  be  for  the; 
defendants.  If  it  is  not,  the  verdict  must  be  for  the  plaintiflS  for  the 
value  of  the  lumber." 

To  this  charge  the  plaintiffs  took  a  general  exception,  and  now,  on  the 
motion  for  a  new  trial,  complain  that  it  treats  the  contract  as  a  sale  of 
the  lumber  in  the  stead  of  an  agreement  to  sell  it. 

Interpreting  this  contract  by  its  language  and  circumstances,  it  i\ 
obvious  that  the  parties  meant  to  sell  these  six  car-loads  to  Maule  Bro.# 
&  Co.  upon  Beers'  inspection. 

The  lumber  was  an  entire  lot  by  itself,  consisting,,  according  to  Beers' 
inspection,  of  seventy-eight  thousand  eight  hundred  and  eighty  feet. 

The  plaintiffs  were  anxious  to  sell  it,  having  no  place  of  their  own  in 
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which  to  store  it,  and  in  consequence  sought  Maule  Bro.  &  Co.,  and  re- 
quested them  to  purchase  it  Tnen  the  language  employed  is  that  usually 
indicating  a  sale.   The  words  are :  "  Sold  to  Maule  Bro.  <&  Co." 

It  is  true  that  even  words  which  in  their  popular  sense  imply  a  bargain 
and  sale  are  to  be  restricted  in  their  signification,  so  as  to  carry  out  the 
intention  of  the  parties  using  them. 

And  where  it  is  apparent  that  such  words  mean  only  an  agreement  to 
sell  and  not  an  actual  sale,  they  should  be  read  in  a  restricted  sense 
rather  than  in  accord  with  their  literal  and  popular  import. 

But  it  is  equally  true,  that  unless  it  ia  manifest  that  it  is  the  intention 
of  the  parties  employing  them  that  •they  should  be  restricted,  full  effect 
should  be  given  to  their  popular  meaning. 

What  is  there  in  thb  case  to  modify  the  import  of  the  language  of  the 
contract  ?  The  contract  fixed  the  price,  appointed  Beers  to  inspect  the 
lumber  for  both  parties,  required  Maule  Bro.  &  Co.  to  pay  the  freight,  and 
left  the  plaintifis  nothing  whatever  to  do,  except  to  declare  whether  they 
would  receive  the  balance  of  the  purchase-money,  after  the  payment  of 
the  freight,  in  cash  or  a  note,  and  this  they  were  bound  to  do  before 
Maule  Bro.  &  Co.  could  pay  for  the  lumber  thus  sold  to  them.  And 
the  plaintifis'  refusal  to  declare  their  option  cannot  be  construed  to  the 
disadvantage  of  any  but  themselves.  When  the  lumber  was  inspected 
it  became,  as  it  were,  ear-marked,  and  appropriated  to  the  contract. 
The  inspection  enabled  the  parties  to  determine  the  amount  which  the 
purchasers  were  to  pay  for  the  lumber,  and  thus  the  contract  became  a 
perfect  bargain  and  sale.  • 

Mr.  Benjamin  in  his  work  on  the  Sales  of  Personal  Property,  p.  247, 
gives  the  law  thus :  After  an  executory  contract  has  been  made,  it  may 
become  converted  into  a  complete  bargain  and  sale  by  specifying  the 
goods  to  which  the  contract  is  attached,  or,  in  legal  phrase,  by  the  ap- 
propriation  of  the  specific  goods  to  the  contract. 

"  The  sole  element  in  a  perfect  contract  is  then  supplied.  The  contract 
has  been  made  in  two  sta^,  but  is  none  the  less  one  contract,  namely,  a 
bargain. and  sale  of  goods,  as  was  said  by  Holroyd,  J.,  in  jkhoades  vs. 
Thtoaite,  the  selection  of  the  goods  by  one  party,  and  the  adoption  of  that 
act  by  the  other,  converts  that  which  was  befi>re  a  mere  agreement  into 
an  actual  sale,  and  the  title  thereby  passes.  Whether  we  regard  these 
.  six  car-loads  as  a  lot  by  itself,  as  a  part  of  the  100,000  feet,  or  an  unas- 
certained part  hereof,  the  efiect  of  the  inspection  was  to  vest  the  title  in 
the  lumber  in  Maule  Bro.  &  Co.,  that  being  the  only  thing  to  be  done 
to  ascertain  the  quantity  and  fix  the  sum  to  be  paid  for  it." 

All  of  the  authorities  are  to  this  point.    Some  only  need  be  cited. 

Hutchinson  vs.  Hun^,  7  B.  140 ;  Dennis  vs.  Alexander,  2  B.  oO; 
Whislow  vs.  Leonard,  12  H.  14 ;  Golder  vs.  Ogden,  3  H.  528 ;  Hanson 
vs.  Myers,  6  East.  614 ;  Rugg  vs.  Minnett,  1^  East.  209  ;  Aldridge  vs. 
Johnson,  7  Ellis  A  Blackburn,  896 ;  Summons  xa.  Swift,  5  B.  <&  C.  857. 

Nor  does  the  fact  that  but  a  part  only  of  the  100,000  feet  had  been 
inspcKSted  afiect  the  princijple,  so  long  as  the  vendees  were  willing  to  accept 
the  portion  inspected.  In  Jhig^  vs.  Minnett,  a  part  only  of  the  turpen- 
tine purchased  had  b^  put  in  the  casks,  when  a  fire  occurred  destroying 
the  entire  lot,  and  it  wraj||ta|^^t  the  purchaser  was  liable  for  that  put 
into  the  casks,  and  nol^^^HKbalance.   In  Aldridqe  vs.  Johnson  the 
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plaintiff  bought  one  hundred  quarters  of  hariey  in  bulk  with  a  much 
larger  lot,  and  sent  sacks  to  the  vendee  to  put  the  barley  in :  one  hun- 
dred and  fifly-five  of  them  were  filled  with  about  one-half  of  the  barley 
purchased  when  a  commission  of  bankruptcy  was  issued  against  the  ven- 
dor. He  then  emptied  the  barley  back  into  the  bulk  from  which  it  had 
been  taken.  The  purchaser  brought  his  action  to  recover  the  one  hun- 
dred quacters  purchased,  against  the  bankrupt's  asfiignees. 

In  disposing  of  the  case,  Lord  Campbell,  U.  J.,  said  :  "  I  think  no  part 
of  what  remained  in  bulk  ever  vested  in  the  plaintiff  ....  No  rule  of 
law  of  purchaser  and  vendor  is  clearer  than  this ;  that  until  appropria- 
tion and  separation  of  a  particular  quantity  or  signification  of  assent  to 
the  particular  quantity,  the  property  was  not  transferred. 

*'  Therefore,  except  as  to  what  was  put  into  the  155  sacks,  there  must  be 
judgment  for  the  defendants. 

"It  is  equally  clear  as  to  what  was  put  into  those  sacks, there  must  be 
judgment  for  the  plaintiff.  Looking  to  all  that  was  done  when  the  bank- 
rupt put  the  barley  into  the  sacks,  eo  iiidanti^  the  property  in  each  sackful 
vested  in  the  plaintiff." 

Applying  the  doctrine  of  these  cases  to  the  one  under  consideration,  it 
seems  clear  that  the  lumber  inspected  became  appropriated  to  the  con- 
tract, and  the  title  to  it,  thereupon,  passed  eo  indatUi  to  the  vendees. 
And  why  should  the  fisict  that  but  a  part  of  the  whole  had  been  inspected 
affect  the  purchasers'  right  to  so  much,  if  they  assent  to  receive  it?  The 
delivery  of  the  balance  is  a  duty  imposed  upon  the  plaintiffs,  and  their 
refusal  or  even  inability,  from  no  cause  of  the  purchasers,  to  furnish  it, 
should  not  affect  the  rights  of  the  vendees. 

The  justice  of  the  case  would  seem  to  be  that  they  be  allowed  to  retain 
what  had  been  inspected,  and  seek  redress  if  they  desired  it  of  the  ven- 
dors, for  not  furnishing  the  balance. 

Nor  does  the  case  of  Nicholson  vs.  Taylor^  7  C.  128,  so  earnestly 
pressed  by  the  plaintifis'  counsel,  conflict  with  the  doctrine  of  the  cases 
above  met^fioned,  but  it  is  rather  in  accordance  with  such  doctrine. 

In  that  case  the  contract  was  for  a  load  of  Pine  Creek  lumber  in  the 
actual  possession  of  Taylor  &  Co.  Before  anything  had  been  done 
pointing  to  the  performance  of  the  contract,  the  latter  discovered  a 
material  error  as  to  quantity,  which  they  charged  the  plaintiffs  knew, 
and  hence  refused  to  deliver  the  lumber.  The  court  held  that  the  lumber 
not  having  been  measured,  and  till  that  had  been  done  the  amount  to 
be  paid  for  it  could  not  be  ascertained,  the  title  to  it  remained  in  the 
vendors ;  and  that  the  special  action  on  the  ease  counting  in  trover  for 
the  lumber  would  not  lie.  Whereas,  in  this  case,  as  already  shown,  the 
lumber  was  measured  and  inspected,  and  everything  done  to  put  the  title 
to  it  in  the  vendees. 

The  title  to  the  lumber  thus  vesting  in  Maule  Bro.  &  Co.  gave  them 
the  right  of  immediate  possession,  unless  the  right  to  withhold  possession 
existed  under  the  vendor's  lien  for  purchase-money. 

JThis  could  not  be,  for  the  balance  of  the  purchase-money  was  proffered 
to  the  plaintiffs,  and  their  declination  to  receive  it  is  inconsistent  with 
their  right  of  lien.  Aldridge  vs.  Johnson,  7  E.  A  B.  885.  Lien  cannot 
exist  without  sale.  Here  the  lien  is  not  a^|M||as  the  objection,  but  it  la 
maintained  that  the  sale  was  not  perfect^^^^k  • 
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We  have  already  shown  that  the  position  is  not  tenable. 

We  also  think  that  the  contract  in  terms  appointed  Maule  Bro.  &  Co. 
to  take  possession  of  this  lumber  upon  its  inspection,  and  the  payment 
of  freight  and  the  balance  of  the  purchase-money,  or  in  case  of  the  plain- 
tiffs' refusal  to  receive  it,  the  tender  of  it. 

Why  should  they  be  required  to  pay  the  freight,  except  that  they 
were  entitled  to  the  possession  of  the  lumber  ?  Their  payment  of  freight 
is  only  consistent  with  their  right  to  possess  it 

The  contract  reserved  no  right  for  the  plaintiffs  to  refuse  to  deliver  the 
lumber,  nor  is  silence  on  that  point  consistent  with  the  right  to  do  so, 
inasmuch  as  the  lumber  was  not  in  their  actual  possession. 

The  rule  of  law  is,  that  where  personal  property  is  on  storage,  out  of 
the  vendor's  possession,  the  bill  of  sale  with  notice  to  the  depository  is 
constructive  delivery  of  the  property. 

lAnton  vs.  BtUz,  7  B.  89 ;  Sckomwcker  vs.  Ely,  12  H.  521 ;  Bmel  vs. 
Steele,  17  P.  F.  Smith,  448;  Pleasants  vs.  Pendleton,  6  Randolph,  473; 
Jones  vs.  Warren,  12  Mass.  300 ;  Felton  vs.  Fuller,  9-  Foster,  121 ;  Ply- 
mouth  Bank  vs.  Bank  of  Norfolk,  10  Pick.  459 ;  Hilliard  on  Sales,  105. 

It  follows  hence,  that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 

ITiomas  E,  McElroy,  Esq.,  for  plaintiflfe. 
Thomas  Hart,  Jr.,  Esq.,  for  defendants. 

[Leg.  Int.,  Vol.  29,  p.  228.] 

Browning  Armstbonq 

1.  The  fact  that  the  maker  of  a  promissory  note  resides  at  a  different  place  and  in  a 

different  State  from  the  place  at  which  the  note  is  dated  does  not  relieve  the 
holder  from  the  duty  of  demandinjof  payment  of  the  maker  at  his  residence ;  and 
his  neglect  to  do  so,  or  to  nse  due  diligence  to  do  so,  discharges  the  indortier. 

2.  Where  the  holder  resided  in  that  part  of  the  city  of  Philadelphia  kuown  a«  the  old 

city,  and  the  indorser  resided  in  Germantown :  Held,  that  a  notice  of  non-payment 
sent  to  the  indorser  through  the  United  States  mail,  directed  to  him  at  German- 
town,  was  sufficient 

Rule  for  a  new  trial.  Opinion  delivered  July  13, 1872,  by 
Thayer,  J. — In  this  case,  which  was  tried  before  my  brother  Lynd, 
it  appeared  that  the  plaintiff  was  indorsee  of  a  promissory  note  made  by 
James  Armstrong,  Jr.,  to  the  order  of  the  defendant  and  by  him  in- 
dorsed. The  note  was  dated  at  Philadelphia.  The  Camden  Bank  held 
the  note  at  its  maturity  and  sent  it  to  the  Bank  of  North  America  in 
Philadelphia,  for  collection.  The  notary  in  whose  hands  it  was  pi. iced 
for  collection  by  the  bank,  inquired  on  the  day  of  maturity  between 
three  and  four  o'clock  p.  m.,  of  the  plaintiff  where  the  maker  resided, 
and  was  informed  that  his  place  of  business  was  at  Blackwoodtown,  New 
Jersey.  In  fact  the  maker  had  resided  there  for  soitie  vears.  The 
notary  thereupon  protested  the  note  without  any  demand  lor  payment 
on  the  maker,  and  without  making  the  least  effort  to  make  such  demand. 
On  the  same  day  he  deposited  a  notice  of  non-payment  in  the  post-office, 
addressed  to  the  defendant  at  (Jermantown,  w'hich  was  his  place  of  resi- 
dence. 

An  indorser  is  discharged  from  responsibility  if  the  holder  rjpglects  to 
present  the  note  for  payment  to  the  maker  at  maturity,  and  to  demand 
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payment,  unless  after  using  due  diligence  to  make  such  demand  he  has 
failed  to  do  so  hj  reason  of  his  inability  to  find  the  maker's  residence. 
The  old  rule  is  still  the  rule — that  the  holder  must  demand  the  money 
or  do  his  endeavor  to  demand  it.  Lambert  vs.  Oakes,  1  Lord  Raymond, 
443.  It  was  contended  by  the  plaintiff's  counsel  that  inasmuch  as  the 
note  in  the  present  case  was  dated  at  Philadelphia  a  presumption  arose 
that  the  maker  resided  there,  and  if  that  was  not  his  place  of  residence, 
it  was  not  the  duty  of  the  holder  to  seek  the  maker  in  another  place, 
particularly  if  his  place  of  residence  was  in  another  State.  If  the  maker 
had  resided  at  Philadelphia  when  the  note  was  made,  and  had  subse- 
quently absconded  or  removed  into  another  State,  the  plaintiff's  case 
would  have  had  a  better  foundation,  for  it  would  then  have  resembled 
Magruder  vs.  The  Bank  of  Washington^  9  Wheaton,  661,. and  Read  vs. 
Morrison^  2  W.  &  S.  401,  although  it  was  not  decided  in  the  latter  case 
that  the  removal  of  the  maker  from  one  of  the  United  States  to  another, 
would  relieve  the  holder  from  the  necessity  of  demanding  payment  if  he 
knew  the  maker's  residence.  But  there  would  seem  to  be  no  authority 
for  the  position  that  a  holder  of  negotiable  paper  is  excused  from  de- 
manding payment  of  the  party  primarily  liable  because  the  note  happens 
to  be  dated  at  a  place  which  is  not  his  residence  at  the  time  of  drawing 
it.  Such  a  doctrine  would  make  the  indorsers  of  such  paper  principals 
instead  of  sureties,  and  seriously  impair  its  negotiability.  It  is  a  just 
inference  from  Fisher  vs.  Evans,  5  Bmney,  541,  that  such  is  not  the  law. 
It  was  there  held  that  the  holder  of  a  bill  does  not  use  due  diligence  to 
ascertain  the  residence  of  the  drawer  for  the  purpose  of  giving  him  notice 
of  dishonor  by  looking  for  him  at  the  place  where  the  bill  is  dated  if  his 
residence  is  elsewhere.  In  that  case  the  drawer's  residence  was  at 
Philadelphia,  and  the  bill  was  drawn  and  dated  at  Savannah,  but  that 
circumstance  was  held  not  to  excuse  a  neglect  to  give  him  notice  of  non- 
payment at  his  residence  in  Philadelphia.  The  doctrine  of  Fisher  vs. 
Evans  was  reaffirmed  in  Fitler  vs.  Monns,  6  Wh.  406,  in  which  case  it 
was  held  that  the  fact  that  the  bill  was  dated  at  Philadelphia,  furnished 
no  excuse  for  not  giving  notice  to  the  drawers  at  Montgomery,  Alabama, 
which  was  their  place  of  residence.  If  the  place  of  date  is  presumptive 
evidence  of  the  residence,  so  as  to  excuse  a  demand  of  payment  in  any 
other  place,  it  ought  with  equal  reason  be  held  to  be  presumptive  evi- 
dence of  residence  for  the  purpose  of  notice.  "  I  can  find  no  such  prin- 
ciple," says  Tilghman,  C.  J.,  in  Fisher  vs.  Evans,  "  as  that  for  which  the 
plaintiff  in  error  contends,  that  the  place  where  the  bill  is  drawn  must 
DC  taken  to  be  the  residence  of  the  drawer."  Nor  was  the  opinion  of 
that  eminent  judge  in  Duncan  vs.  McChdlough,  4  S.  <&  R.  481,  at  all  at 
variance  with  the  decision  in  Fisher  vs.  Evans.  When  he  says  in  Dun- 
can vs.  McOullough,  that  "  the  notes  being  dated  at  Baltimore  would 
raise  a  presumption  that  Baltimore  was  the  drawer's  place  of  residence," 
he  speaks  of  a  natural  not  a  legal  presumption — a  presumption  of  fact,  not 
of  law,  for  he  immediately  adds, "  Baltimore  then  was  the  place  at  which 
inquiry  should  have  been  madeJ*  But  he  says  nothing  which  would  war- 
rant the  inference  that  if  the  holder  had  inquired  in  Baltimore,  and  upon 
such  inquiry  had  discovered  the  residence  of  the  maker  to  be  in  another 

5 lace,  he  would  have  been  excused  from  making  a  demand  at  his  residence, 
'he  indOrser  was  in  that  case  discharged  because  the  holder  had  made 
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no  efforts  either  at  Baltimore  or  elsewhere  to  ascertain  the  residence  of 
the  maker  and  to  demand  payment  of  him.  The  utmost  effect,  it  would 
seem,  which  can  be  given  to  the  place  of  date,  is,  that  in  the  absence  of 
all  knowledge  of  the  maker's  residence,  it  is  proper  for  the  holder  to  in- 
quire there  for  information,  and  his  doing  so  is  perhaps  some  evidence 
of  diligence  to  ascertain  it. 

That  the  holder  of  a  promissory  note  is  bound  to  use  due  diligence  to 
make  a  demand  of  the  maker,  notwithstanding  his  residence  is  at  a 
different  place  from  that  at  which  the  note  is  datod,  was  directly  decided 
in  Lighiner  vs.  WUly  and  Park  vs.  Ingersoll,  2  W.  <&  S.  140.  In  that 
case,  Waters,  the  maker  of  the  note,  resided  at  Chartier's  creek,  some 
miles  from  Pittsburgh,  and  the  note  was  dated  at  Pittsburgh.  The 
notary  thought  himself  excused  from  demanding  payment  at  the  maker's 
residence  because  the  note  \^as  dated  at  Pittsburg,  and  after  diligent 
search  for  him  there  protested  the  note  without  a  demand  made.  But 


be  added  Moore  vs.  Som^set^  6  W.  &  S.  262,  where  the  alleged  presump- 
tion that  the  maker  resides  where  the  note  is  dated  is  treated  with  veiy 
little  respect. 

Does  It  make  any  difference  that  the  maker's  place  of  residence  is  in 
another  State,  especially  when  that  fact  is  well  known  to  the  parties? 
The  cases  already  referred  to  upon  the  subject  of  notic*  of  non-payment 
show  that  it  does  not.  Immediate  notice  of  non-payment  is  quite  as  im- 
portant to  the  iudorser  as  a  demand  upon  the  maker,  and  the  place  of 
date  cannot  be  said  to  be  of  any  more  significance  in  one  case  than  in 
the  other.  It  is  a  matter  of  constant  occurrence  that  bills  and  notes  are 
drawn  in  one  place  when  the  drawer  or  maker  lives  in  another  place. 
It  would  be  a  dangerous  and  injurious  novelty  to  introduce  into  the 
commercial  law  of  this  country,  that  because  the  maker  of  a  note  resides 
in  another  State  from  that  in  which  it  is  dated  or  made,  no  demand  is 
to  be  made  upon  him  for  payknent,  and  that  the  indorser  is  therefore  to 
be  called  upon  for  payment  without  any  resort  to  the  maker.  In 
New  York  the  veir  point  now  before  the  court  was  decided  in  Spies  vs. 
Gilifwre,  1  Barb.  S.  C.  R.  158,  affirmed  on  appeal^,  1  Comst.  B.  321,  in 
which  case  a  note  was  made,  dated  and  indorsed  in  the  State  of  New 
York  by  persons  whose  place  of  residence  was  in  Mexico,  which  was 
known  to  the  payee  and  holder.  It  was  held  that  a  demand  of  payment 
of  the  maker  and  notice  to  the  indorser  were  necessary  to  charge  the 
indorser,  and  that  the  circumstance  that  the  maker  of  a  note  resides  in 
a  foreign  country  affords  no  excuse  to  the  holder  for  not  following  him 
with  the  note  and  demanding  payment  there  so  far  As  the  iudorser  is 
concerned,  unless  the  payee  or  holder  has  protected  himself  from  the 
necessity  of  doing  so  by  specifying  some  other  place  of  payment  in  the 
body  or  the  note.  Taylor  vs.  onyder,  3  Denio,  145,  is  to  the  same  effect ; 
in  which  case  it  was  held  that  the  dating  of  a  promissory  note  at  a  par- 
ticular place  does  not  make  that  the  place  of  payment,  or  authorize  a 
demand  to  be  made  at  that  place  for  the  purpose  of  charging  an  indorser. 

Doubtless  some  things  which  were  said  by  the  learned  judge  who  de- 
livered the  opinion  of  the  court  in  Pierce  vs.  Struthers,  3  Casey,  252,  are 
in  conflict  with  the  decisions  which  I  have  referred  to ;  as,  for  example, 
when  he  says  that  "  the  law  presumes  the  residence  of  the  drawer  from 


the  indorsers  were 


To  these  cases  may 
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the  date,  and  therefore,  prima  facie,  notice  according  to  the  date  is  suffi- 
cient"  But  these  dicta  were  no  part  of  the  decision  in  Pierce  vs.  Struth- 
erSf  or  necessary  to  it,  and  they  are  opposed  to  the  deliberate  judgments 
pronounced  in  the  cases  already  cited.  The  only  point  decided  in  Pierce 
vs.  Stndh^a  is,  that  where  a  bill  of  exchange  is  drawn  upon  and  directed 
to  a  person  in  a  particular  place,  and  is  accepted  by  him  at  that  place, 
a  demand  at  that  place  is  sufficient  to  fix  the  drawer  and  indorsers.  A 
decision  which  was  reaffirmed  in  6  Casey,  139,  and  5  Wr.  215,  and 
which  accords  with  the  well-settled  law  upon  that  subject.  Chitty  on 
Bills,  366,  et,  cit  in  note  q.  And  the  reason  is,  that  in  such  cases  it  is 
part  of  the  contract  that  payment  shall  be  made  at  a  particular  place, 
and  therefore  a  demand  at  that  place  is  sufficient  If  it  were  otherwise, 
the  rates  upon  bills  of  exchange  could  never  be  computed  or  regulated. 
It  would  destroy  the  negotiability  of  such  instruments,  if,  when  payment 
is  agreed  to  be  made  at  one  place,  the  holder  should  be  obliged  to  seek 
it  in  another  place.  Bills  of  exchange  were  invented  as  a  safe  and  con- 
venient method  of  transmitting  money  from  one  place  to  another,  and  it 
is  an  essential  part  of  the  contract  that  they  are  to  be  paid  in  the  place 
upon  which  they  are  drawn.  The  same  rule  holds  where  a  note  is  made 
payable  in  the  body  of  it  at  a  particular  place.  A  demand  at  such 
place  is  sufficient  Rohm  vs.  The  Philadelphia  Bank,  1  Rawle,  335; 
Jenh  vs.  The  Moylestotm  Bank,  4  W.  &  S.  505 ;  Wood  vs.  Kelao,  3 
Casey,  241.  Although  not  always  necessary.  Filler  vs.  Bickley,  2  W, 
&  S.  458.  But  it  must  be  obvious  that  the  point  upon  which  the  present 
case  turns  is  altogether  a  different  point  from  that  which  was  ruled  in 
Pierce  vs.  Sbrvthera.  Here  the  note  was  not  made  payable  at  any  par- 
ticular place,  and  the  cases  already  cited,  and  which  have  not  been 
overruled,  show  that  the  holder  is  not  excused  from  making  demand  of 
payment  because  the  maker  does  not  reside  at  the  place  where  the  note 
is  dated,  and  where  under  such  circumstances  he  does  not  use  due  dili- 
gence to  find  him ;  or  where,  knowing  his  residence  to  be  in  another 
place,  he  has  made  no  demand  upon  him  for  payment 

In  the  case  noW  before  us,  the  notary  ascertained  the  residence  of  the 
maker  immediately  upon  making  inquiry,  but  although  it  was  within  a 
few  miles  of  this  city,  he  took  no  steps  whatever  to  demand  pajrment 
He  did  nothing.  He  demanded  payment  nowhere.  If  it  be  said  that 
it  was  then  too  late  in  the  day  to  go  to  the  maker's  residence,  the  ques- 
tion naturally  arises,  why  did  he  not  ascertain  it  sooner?  The  holder 
cannot  be  justified  in  neglecting  to  make  the  necessary  inquiry  for  the 
maker's  residence  until  the  last  minute  of  the  day,  and  then  to  dispense 
with  a  demand,  because  there  is  not  time.  There  are  cases  which  hold 
that  where,  at  the  time  a  note  falls  due,  the  holder  is  at  a  place  distant 
from  the  place  of  abode  of  the  maker,  a  reasonable  time  will  be  allowed 
to  make  tne  demand.  Freeman  vs.  BoytUon,  7  Mass.  Rep.  483  ;  Haddock 
vs.  Murray,  1  N.  Hamp.  140;  3  Wend.  491.  However  this  may  be,  it 
cannot  be  doubted  that  the  indorser  is  discharged,  where  there  has  been 
neither  demand  nor  diligence  to  make  it  And  that  is  this  case.  It  is 
the  duty  of  the  holder  to  inform  the  notary  of  the  residence  of  the 
drawer,  and  if  unknown  to  the  holder,  he  must  inquire  of  those  whose 
names  are  on  the  note,  and  if  they  do  not  know  it,  he  must  use  due 
diligence  to  ascertain  it    Smith  vs.  Fisher,  12  Harris,  224.  Th« 
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notary's  negligence  in  this  respect  was  the  naffligence  of  the  holder, 
whose  agent  he  was,  and  upon  the  facts  shown  we  think  the  jury  ought 
to  have  been  instructed  that  the  indorser  was  discharged. 

As  to  the  second  point,  we  are  of  opinion  that  notice  of  dishonor,  sent 
through  the  post-office  to  the  indorser  at  his  residence  in  Germantown, 
wa<*  sufficient  Germantown,  it  is  true,  is  within  the  corporate  limits  of 
Philadelphia,  but  it  is  equally  true,  that  although  it  is  an  integral  part 
of  the  municipality,  it  is  a  village  seven  miles  distant  from  the  old  city 
in  which  the  bank  is  situated,  which  held  the  note  at  maturity.  It  has 
a  post-office,  and  the  United  States  mail  is  carried  thither  as  regularly 
as  to  any  other  town  in  the  country.  The  post-office  there  is  under  the 
supervision  and  control  of  the  postmaster  of  Philadelphia,  who  appoints 
the  local  agent  in  charge  of  it.  Nevertheless,  it  may  m  all  other  respects 
he  fairly  regarded  as  a  different  post-town.  Besides  which,  it  was  plainly 
intimated  by  the  Supreme  Court  in  Shoeviaker  vs.  Mechanics  Sank,  9 
Smith,  79,  although  not  expressly  decided,  that  now  that  free  delivery 
of  letters  is  established  ana  regulated  by  law,  so  as  to  secure  a  certain 
delivery  according  to  their  address,  it  is  proper  that  the  rule  should  be 
adopted  which  has  long  prevailed  in  England,  that  notice  sent  through 
the  post-office  by  a  regularly  appointed  carrier,  to  a  person  in  the  same 
place,  is  sufficient. 

Rule  absolute.  > 

John  C.  Bullitt,  Esq.,  for  plaintiff. 

George  S.  Selden  and  E,  C,  McMurtrie,  Esqs.,  for  defendant. 
[Leg.  Int.,  Vol.  29,  p.  229.] 

HoRTER  et  al  vs.  Harlan. 

1.  A  decree  of  the  United  States  Circuit  Court,  restrainins  a  party  from  proceeding  in 

th4  State  court,  to  collect  a  judgment  against  the  bankrupt's  estate,  the  judgment 
having  been  obtained  upon  a  note  drawn  by  the  plaintiffs,  on  which  said  oankmpt 
was  the  last  indorser,  cannot  prevent  the  plaintiff  from  proceeding  against  the  de* 
fendant  ex  delicto  in  this  court,  on  account  of  his  fraudulent  appropriation  and  em- 
bezzlement of  the  proceeds  of  said  note. 

2.  The  pendency  of  proceedings  in  bankruptcy^  against  the  defendant,  does  not  suspend 

proceedings  against  him  in  this  court  for  fraud  or  embezzlement,  such  debts  being 
expressly  excepted  from  the  operation  of  the  Act  of  Congress. 

Opinion  delivered  July  13,  1872,  by 

Brigos,  J. — The  affidavit  upon  which  this  warrant  is  issued  charges, 
that  about  the  5th  day  of  November,  1870,  the  plaintiffs  intrusted  their 
note  for  $2750.16  witn  the  defendant  to  get  it  discounted,  and  to  hand 
to  them  the  proceeds;  and  that  he  accordingly  got  it  discounted,  but  in- 
stead of  giving  them  the  money,  he  appropnated  it  to  hb  own  use.  The 
evidence  adduced  before  me  leaves  no  doubt  of  the  truth  of  this  alle- 
gation. 

McBride's  receipt  to  the  plaintifis  and  his  affidavit  show  that  the 
note  was  given  to  the  defendant  to  be  discounted  for  the  plaintiffs. 
These  documents,  made  and  given  about  the  time  of  the  transaction,  are 
sustained  by  McBride's  testimony,  wherein  he  says : 

"  Mr.  Horter  or  myself,  or  both  perhaps,  asked  Harlan, '  could  he  get 
a  note  discounted  for  Mr.  Horter,*  He  replied,  he  thought  he  could  get 
a  note  discounted  in  a  few  days  after  that,  in  the  West  Philadelphia 
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Bank,  but  would  want  the  money  himself;  but  the  following  week  he 
thought  he  could  get  one  discounted  for  Mr.  Horter  up  in  the  country, 
at  West  Chester  or  Oxford,  I  do  not  remember  which.  Mr.  Horter  re- 
plied at  the  time,  this  would  suit." 

This  conversation  occurred  about  an  hour  before  McBride  handed  the 
note  to  the  defendant,  and  when  he  handed  it  to  him,  nothing  further 
was  said.  The  defendant's  testimony  upon  this  point  substantially  ac- 
cords with  McBride's,  and  yet  he  says  he  understood  that  he  received 
this  note  in  payment  of  a  debt  McBride  owed  him.  McBride,  however, 
says  that  he  did  not  pay  the  note  to  the  defendant  for  an  antecedent  or 
existing  debt,  and  that  both  Horter  and  the  defendant  knew  this.  The 
defendant's  letter  of  October  15,  1870,  to  the  plaintiffs,  is  also  antagon- 
istic to  such  a  conclusion. 

The  plaintiffs  had  frequently  accommodated  McBride  with  the  use  of 
their  paper,  and  McBride  stood  in  an  intimate  business  relation  with  the 
defendant,  and  had  upon  two  occasions  before  been  instrumental  in  get- 
ting the  defendant  to  procure  the  discount  of  the  plaintiffs'  notes  for  the 
plaintiffs'  benefit.  It  was  during  the  existence  of  these  relations,  that  the 
note  in  question  was  placed  into  the  defendant's  hands.  At  this  time, 
not  a  word  was  said  about  the  plaintiffs  furnishing  a  note  to  be  discounted 
for  the  defendant  s  benefit.  The  plaintiffs^  were  the  parties  who  were 
seeking  the  advantage  of  the  discount  of  their  paper,  and  the  defendant 
was  the  one  whose  agency  was  invoked  to  accomplish  that  result.  In 
view  of  these  facts,  and  the  delivery  of  the  note  to  the  defendant  within 
an  hour  after  the  foregoing  arrangement,  the  conclusion  to  my  mind  is 
irresistible,  that  the  defendant  received  the  note  to  get  it  discounted  for 
the  plaintiffs,  and  did  get  it  discounted,  and  appropriated  the  proceeds 
to  his  own  use. 

Nor  do  I  think  the  degree  of  the  Circuit  Court  of  the  United  States, 
at  the  suit  of  Samuel  B.  Huey,  the  defendant's  assignee  in  bankruptcy, 
against  the  West  Philadelphia  Bank  and  the  plaintiffs,  restraining  them 
from  issuing  execution  upon  the  judgment  obtained  by  the  bank  against 
the  bankrupt,  relieves  the  defendant.  The  pleadings  show  that  the  bank 
obtained  a  judgment  on  the  note  against  both  the  plaintiffs  and  the  de- 
fendant, and  that  the  plaintiffs  paid  the  judgment  thus  obtained  against 
them.  Carrying  the  decree  to  its  extremest  extent,  it  does  not,  indeed  it 
cannot,  restrain  the  plaintiffs  from  proceeding  against  the  defendant  ex 
delicto  in  this  court  on  account  of  his  fraud  ;  debts  created  by  the  fraud 
or  embezzlement  of  the  bankrupt  are  expressly  excepted  by  the  Act  of 
Congress  respecting  bankrupts,  and  the  exclusive  jurisdiction  of  the 
courts  in  banlcruptcy  does  not  extend  to  such  cases.  In  re  Wiyiteminiz^ 
4  B.  R.  127 ;  Sheppardson's  Appeal^  36  Conn.  23. 

This  view  also  dispose  of  the  position  assumed  by  the  defendant's 
counsel,  that  the  pendency  of  proceedings  in  bankruptcy  against  the  de- 
fendant suspends  all  proceedings  against  him  in  this  court.  This  is  un- 
doubtedly true,  as  to  the  subjects  enumerated  in  the  Act  of  Congress. 
But  debts  created  by  fraud  or  embezzlement  being  expressly  excepted 
from  the  operation  of  the  act,  the  position  assumed  cannot  be  main- 
tained. 

Being  satisfied  that  the  allegations  of  the  complaint  are  substantiated, 
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it  is  ordered  that  the  defendant  be  committed  until  he  shall  be  dis- 
charged by  law. 

Oeorge  Bull,  Esq.,  for  plaintiffs. 

John  C.  Bullitt,  Samuel  Dichan  and  F.  H,  Cheyney,  Esqs.,  for  de- 
fendant 

[Leg.  Int.,  Vol.  29,  p.  188.] 
HUDDESON  V8.  PbIZER. 

A  party  attending  an  equity  cause  before  an  examiner  is  privileged  from  the  vervioe 

of  a  summons. 

Rule  to  set  aside  the  service  of  the  writ.  Opinion  delivered  June  10, 
1872,  by 

Thayer,  J. — ^The  defendant,  while  attending  before  an  examiner  in 
an  equity  case  in  which  he  was  a  party  and  a  witness,  was  served  with  a 
summons  by  a  sheriff's  officer ;  the  officer  intruding  himself  into  the 
examiner's  office  while  the  cause  was  proceeding  and  serving  the  writ 
in  his  presence.  It  is  very  clear  that  this  was  a  contempt  of  the  Court 
of  Common  Pleas,  whose  officer  was  interrupted  in  the  discharge  of  his 
duties,  a  violation  of  the  privilege  of  the  defendant  and  an  abuse  of  the 
process  of  this  court.  From  the  instance  related  by  Lord  Coke,  in  his 
Institutes,  in  which  Heniy  of  Harwood,  in  the  twelfth  year  of  Edward 
III.,  was  fined  and  imprisoned  for  causing  a  citation  to  be  served  upon 
a  defendant  within  the  precincts  of  Westminster  Hall,  down  to  the 
present  time,  the  salutary  principle  has  been  asserted  in  all  countries 
governed  by  laws  and  institutions  of  English  origin,  that  all  persons 
who,  in  the  discharge  of  their  duty,  are  in  attendance  upon  courts  of 
justice,  and  in  going  to  and  returning  therefrom,  are  exempt  from  the 
service  of  meme  process  in  civil  cases.  It  is  a  privilege  which  extends 
alike  to  parties,  witnesses,  attorneys,  jurors,  and  all  others  who  are 
assisting  in  the  administration  of  justice.  It  is  alike  the  privilege  of  the 
person  and  the  privilege  of  the  court.  It  renders  the  administration  of 
justice'  free  and  untrammelled,  and  protects  from  improper  interference 
all  who  are  concerned  in  it  Nor  does  this  immunitv  extend  alone  to 
persons  who  are  in  the  immediate  presence  of  the  judges  of  the  courts 
of  record.  It  extends  to  those  also  who  are  in  attendance  upon  the 
subordinate  tribunals  and  officers  appointed  by  those  courts  to  assist 
them  in  the  discharge  of  their  duties,  to  witnesses  subpoenaed  before 
commissioners :  1  Chit/  Rep.  679 ;  3  B.  &  A.  252 ;  3  Anst.  941 ;  3  East, 
189 — a  creditor  attending  commissioners  of  a  bankrupt:  7  Ves.  312; 
1  Ves.  &  B.  316 — a  party  attending  a  reference  under  a  rule  of  court : 
Clark  vs.  Grant,  2  Wend.  257 — a  witness  before  arbitrators :  Sandford 
vs.  Cha^e,  3  Cow.  381 — a  party  attending  execution  of  a  writ  of  in- 
quiry ;  4  Moore,  34 — a  witness  attending  before  a  magistrate  to  have 
his  deposition  taken  under  a  rule  of  court :  United  States  vs.  Edme,  9 
Serg.  <fe  R,  147  or  before  a  commissioner  for  the  same  purpose: 
Holmes  vs.  Morgan,  1  Phila.  R.  217. 

Nowhere  has  this  privilege  been  more  liberally  interpreted  or  more 
strenuously  enforced  than  in  Pennsylvania.  For  a  violation  of  it  the 
Supreme  Court  of  this  State,  in  the  United  States  vs.  Edme,  delivered  a 
defendant  from  the  custody  of  a  United  States  marshal ;  and  in  a  like 
case  in  the  Circuit  Court  of  the  United  States,  Judge  Washington  dia- 
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charged  a  defendant  from  a  writ  issued  by  the  Supreme  Court  of  this 
State.  Hursfs  Case,  4  Dal.  387.  Nor  is  there  any  difference  as  regards 
this  privilege  between  writs  of  summons  and  writs  of  capias.  The 
exemption  extends  to  both  alike.  This  was  determined  at  a  very  early 
day :  BoUon  vs.  Martin,  1  Dal.  296 ;  and  is  well  settled :  Hayes  vs. 
fields,  2  Yeates,  222;  MUes  vs.  McOullouah,  1  Bin.  77.  "The  dis- 
tinction," said  the  court,  in  Hayes  vs.  Shields,  "  between  writs  of  sum- 
mons and  capias  is  not  solid,  and  was  overruled  in  Bolton  vs.  Martin, 
The  party's  attention  to  his  own  business  in  the  suit  depending  is  dis- 
tracted by  other  objects,  and  he  is  subjected  to  the  inconvenience  of 
attending  an  action  at  a  considerable  distance  from  his  own  place  of 
abode,  contrary  to  the  wise  indulgence  of  the  law," 

In  discharging  the  defendant  from  this  action,  we  restore  the  rights  of 
which  he  has  been  improperly  deprived,  and  maintain  the  freedom  of 
the  courts. 

Rule  absolute. 

Thomas  J,  Diehl,  Esq.,  for  plaintiff 
John  J.  Lewis,  Esq.,  for  defendant. 

[Leg.  Int.,  VoL  29,  p.  220.] 

Benson  vs.  Mole. 

A  release  of  lien  under  seal,  executed  on  a  promise  to  pay  the  mone^,  is  void  for 
failure  of  consideration,  upon  proof  of  the  facts  before  the  auditor. 

Exceptions  to  auditor's  report.  Opinion  delivered  July  6,  1872,  by 
Mitchell,  J. — Of  the  exceptions  to  this  report,  only  those  founded 
on  the  effect  allowed  by  the  auditor  to  the  sealed  releases  need  be 
specially  noticed.  The  ftind  in  court  arose  from  tlie  sale  of  two  houses 
under  proceedings  on  a  mechanics'  lien,  and  all  the  claimants  who  were 
reached  in  the  distribution  except  one  were  mechanics'  lien  .creditors. 
When  the  claims  were  presented  to  the  auditor,  releases  under  seal,  by 
several  of  the  claimants,  were  offered  in  evidence.  It  was  then  proposed 
by  the  claimants  to  avoid  the  eflfect  of  the  release  by  proof  that  they 
were  given  without  consideration.  The  auditor  decided  that  in  the 
absence  of  any  iallegation  of  fraud,  the  releases  were  binding  without 
further  consideration  than  that  imported  by  the  seal.  **  It  was  law  at 
one  time  in  Pennsylvania,"  he  says,  "  that  no  consideration  was  neces- 
sary for  the  forgiving  of  a  debt.  Wentz  vs.  De  Haven,  1  S.  <fe  R.  317. 
And  in  Coe  vs.  Mutton,  1  S.  &  R.  410,  Yeates,  J.,  said,  *  one  may  release 
a  debt  without  consideration,  if  he  meant  to  do  so.  The  party's  inten- 
tions must  be  collected  from  the  expressions  he  has  made  use  of.' 
Although  these  cases  have  been  greatly  restrained  and  explained  away 
(  Whitdiill  vs.  Willson,  3  Penn.  313,  MUlen  vs.  Hemler,  5  W.  &  8.  487), 
a  careful  search  throughout  the  reports  has  convinced  the  auditor  that 
there  is  no  authority  in  Pennsylvania  controverting  the  doctrine  that  a 
release  under  seal  is  good  without  consideration.  Gray  vs.  McCune,  11 
Har.  447.  And  where  there  is  a  seal,  equity  will  not  relieve  the  re- 
leasor merely  on  the  ground  of  want  of  consideration.  Yard  vs.  Patton, 
1  Har.  285.'^ 

We  agree  entirely  with  the  learned  iauditor  in  his  statement  of  the 
law  on  this  point,  but  the  counsel  for  the  claimants  failed  to  direct  his 
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attention  to  the  distinction  between  want  of  consideration  and  failure  of 
a  consideration  stipulated  for  at  the  time  of  the  execution  of  the  re* 
leases.  More  than  a  hundred  years  ago  Chief  Justice  Allen  said  he 
had  known  it  to  be  the  practice  for  thirty-nine  years  then  past  to  allpw 
faUvre  of  consideration  to  be  shown  by  a  defendant  in  an  action  on  a 
specialty.  Swift  vs.  Hawkins^  1  Dall.  17.  The  rule  (though  not  accu- 
rately stated  in  that  case)  is  now  fiimiliar,  and  we  think  the  &cts  re- 
ported bring  some  of  the  exceptions  in  the  present  proceeding  within 
reach  of  its  benefits.  The  three  exceptions  of  Hulary  &  Bro.  all 
amount  to  the  same  thing,  that  the  auditor  erred  in  disallowing  their 
claim  against  one  of  the  houses.  These  claimants  executed  releases  of 
both  houses  on  the  faith  of  defendant's  promise  to  bring  them  the  money 
the  next  day.  It  was  admitted  that  nothing  had  been  paid  to  them  by 
defendant,  and  the  auditor  found  the  consideration  had  failed.  One  of 
the  releases  was  not  under  seal,  and  he  therefore  allowed  the  claim  as  to 
one  house.  We  think  that  where  the  consideration  failed,  the  seal 
made  no  difference  in  the  rule  applicable  to  the  case,  and  that  the  claim 
should  have  been  allowed  as  to  both  houses. 

The  first,  third,  and  fourth  exceptions  of  Wentz  <fe  Bro.  also  raise 
the  same  point,  that  the  auditor  held  the  sealed  release  to  be  conclusive. 
The  auditor  reports  that  these  claimants  executed  both  these  releases 
under  seal.  At  the  time  they  did  so  the  defendant  promised  to  pay 
them  within  a  certain  time,  but  did  not  do  it  They  never  received 
anything  on  account  of  this  claim.''  The  finding  of  the  auditor  is  not 
so  explicit  in  this  claim  as  it  would  have  been  had  the  matter  been 
argued  before  him  on  the  proper  ground,  but  we  take  the  report  to  be  a 
finding  that  the  defendant's  promise  to  pay  was  the  consideration  for 
their  execution  of  the  releases,  and  that  it  entirely  failed. 

The  exceptions  of  Hillary  &  Bro.,  and  the  first,  third,  and^  fourth 
exceptions  of  Wentz  &  Bro.  are  sustained,  and  all  the  others  are  dis- 
missed. The  report  is  referred  back  to  the  auditor  to  report  a  schedule 
of  distribution  in  accordance  with  the  views  herein  expressed. 

Frank  Wolfe  and  A,  Thompeon,  Esqs.,  for  the  exceptants. 

J.  B.  Chst  £so.,  contra. 


Under  the  acts  of  April  9,  1859.  and  April  2.  lS2*i,  regalatioff  the  oommiations  of 
aootioneera  in  the  city  of  Philadelphia,  snen  auctioneers,  although  oommissioned 
for  one  year,  are  authorized  to  continue  the  business  from  year  to  year  under  the 
tame  commission,  paying  to  the  State  Treasurer  annually  a  like  sum  to  that  paid  on 
obtaining  the  commission,  and  they  are  required  to  renew  their  bonds  and  sureties 
at  the  end  of  every  three  ^eara.  Where,  therefore,  such  an  auctioneer  having  given 
a  bond  with  suretiea  conditioned  for  the  faithfUl  performance  of  his  duties  during  the 
period  he  should  act  as  auctioneer  under  the  commission  granted  to  him,  continued 
to  carn^  on  the  business  of  an  auctioneer  after  the  first  year :  Held,  that  his  sureties 
were  bable  on  their  bond  fbr  a  breach  of  his  duty  occurring  after  the  first  year  and 
befiare  the  expiration  of  the  three  years. 

Rule  for  a  new  trial.    Opinion  delivered  3fay,  18,  1872,  by 
Thayer,  J. — The  action  was  upon  an  auctioneer's  bond  conditioned 
for  the  true  and  faithful  performance  of  his  duties  as  auctioneer,  and  that 
he  would  pay  all  duties  and  taxes  which  may  become  due  to  the  Stf^te 
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during  the  period  he  shall  continue  to  act  as  an  auctioneer  under  the 
commission  that  may  be  granted  to  him."  The  commission  was  dated 
July  17,  1868,  and  was  "for  the  term  of  one  year."  The  breaches 
assigned  occurred  afler  the  expiration  of  the  first  year  but  within  the 
period  of  three  years.  It  was  contended  for  the  sureties  that  they  were 
not  responsible  for  any  breach  of  duty  on  the  part  of  the  auctioneer 
occurring  after  the  end  of  the  first  year.  This  position  was  not  sustained 
by  the  court,  and  the  plaintiff  had  a  verdict.  The  q^iiestion  therefore  is, 
whether  under  the  acts  of  assembly  regulating  the  licensing  of  auction- 
eers, their  sureties  are  responsible  for  neglects  of  duty  on  their  part  which 
occur  in  the  exercise  of  tneir  business  as  au(^tioneers  afler  the  expiration 
of  the  year  mentioned  in  the  commission.  The  subject  is  chiefly  regu- 
lated by  the  acts  of  April  9,  1859,  and  April  2, 1822,  although  there  are 
several  other  acts  containing  provisions  upon  the  same  subject  which  are 
still  in  force. 

It  is  quite  clear  that  the  act  of  1859  repeals  only  so  much  of  the  act 
of  1822  as  conflicts  with  the  act  of  1869,  for  this  is  expressly  declared 
by  the  12th  section  of  the  act  of  1859.  The  two  acts  are  to  be  construed 
together,  and  the  provisions  of  both  are  to  stand  except  where  they  are 
inconsistent.  By  both  acts  the  commission  is  to  be  in  terms  for  one  year. 
But  by  the  act  of  1822,  which  prescribes  the  condition  of  the  bond  (sec- 
tion 2),  it  is  declared  that  "  for  each  and  every  succeeding  year,  during 
which  the  holder  of  any  commission  or  license  granted  as  aforesaid  shall 
continue  to  use  and  exercise  the  business  of  an  auctioneer,  he  shall  pay 
or  cause  to  be  paid  in  advance  to  the  State  Treasurer  a  like  sum  to  that 
which  he  paid  on  obtaining  such  commission."  This  language  plainly 
implies  that  the  license  acquired  by  the  commission  may  be  continued 
indefinitely  by  the  annual  payment  of  the  license  fee  required  by  the 
act.  The  effect  of  it  is  to  enlarge  the  commission  and  extend  the  license 
upon  the  payment  of  the  annual  fees — and  this  without  the  formal  issuing 
of  a  new  commission.  This  construction  seems  a  necessary  result  of  the 
language  used.  It  is  further  confirmed  by  the  provision  of  the  fourth 
section,  which  enacts  that "  at  the  end  of  every  three  years  every  person 
holding  the  commission  of  an  auctioneer  shall  renew  his  bond  and 
sureties." 

A  provision  that  a  new  bond  shall  be  given  at  the  end  of  every  three 
years  is  altogether  inconsistent  with  the  supposition  that  the  bond  given 
when  the  commission  issued  should  be  only  for  one  year.  The  result  is, 
that  the  commissions  of  auctioneers  in  the  city  of  Philadelphia,  notwith- 
standing by  the  terms  of  the  act  they  are  to  be  inform  for  one  year,  con- 
tinue in  force  so  long  as  such  auctioneers  comply  with  the  requirements 
of  the  law  in  respect  to  the  annual  payment  of  the  license  fee  ;  and  the 
responsibility  of  their  sureties  is  limited  to  a  period  of  three  years. 

There  is  no  force  in  the  objection  that  this  makes  the  commission  in- 
definij;e  or  perpetual  in  its  duration.  Let  us  not  be  frightened  by  the 
use  of  large  words.  Such  a  commission  is  nothing  but  a  license  to  pur- 
sue a  particular  business  upon  the  prescribed  conditions.  Every  citizen 
of  Pennsylvania  has  a  rignt  to  such  a  license  if  he  will  pay  for  it  and 
give  the  security  required  by  law.  The  Governor  has  no  discretion  in 
the  matter.  He  cannot  refuse  it  to  any  citizen  who  will  comply  with  the 
requirements  of  the  law.    It  seems  highly  probable  that  the  reason  for 
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requiring  a  commission  in  the  first  instance  instead  of  an  ordinary  license,' 
was,  that  auctioneers  are,  with  respect  to  the  State,  agents  for  the  collec- 
tion of  the  duty  chargeable  on  all  auction  sales.  They  are  to  pay  such 
duty  to  the  State  Treasurer,  and  are  to  account  quarterly  under  oath  to 
the  Auditor-General  for  all  sales  made.  It  seems  highly  proper  that 
persons  engaged  in  a  business  which  brings  them  into  such  relations  with 
the  State  should  obtain  their  license  to  carry  it  on  from  the  chief  execu- 
tive officer  of  the  State,  and  that  it  should  be  evidenced  by  its  ereat 
seal.  But  the  L^islature  doubtless  saw  no  good  reason  for  compelling 
the  persons  engag^  in  this  business  to  take  out  a  fresh  commission  every 
year,  and  to  subject  them  to  the  trouble  and  expense  of  so  doing.  They 
enacted,  therefore,  that  the  license  granted  by  such  a  commission  should 
continue  from  year* to  year  at  the  will  of  the  licensee,  so  long  as  he  might 
comply  with  the  requirements  of  the  law  and  pay  the  annual  license  fee. 
The  State  and  the  public  were  protected  by  the  provisions  relating  to 
security  and  penalties.  The  j)rovi8ion  requiring  that  every  person 
holding  the  commission  of  an  auctioneer  should  renew  his  bond  and 
surety  at  the  end  of  every  three  years,  shows  conclusively  that  the  bond 
and  sureties  given  were  to  endure  for  that  length  of  time.  Nor  is  there 
anything  in  the  condition  of  the  bond  in  the  present  case  which  exoner- 
ates the  sureties  from  responsibility  for  the  three  years.  The  condition 
is  for  the  iaithful  performance  of  the  duties  of  auctioneer  by  Thomas  H. 
Martin  during  tne  period  he  shall  continue  to  act  as  an  auctioneer 
under  the  commission  that  may  be  granted  to  him."  It  was  entirely  in 
accordance  witli  the  scheme  of  the  Taw  that  the  bond  was  taken  in  this 
form  instead  of  for  one  year ;  but  it  is  difficult  to  believe  that  if  the  in- 
tention had  been  to  confine  the  operation  of  the  security  to  one  year  it 
would  not  have  been  so  nominated  in  the  bond,  and  it  is  altogether  im- 
possible to  reconcile  such  a  construction  with  the  provision  for  triennial 
Donds. 

Thomas  H.  Martin  was  acting  as  a  licensed  auctioneer  at  the  time  of 
the  breach  of  duty  complained  of,  and  he  was  acting  under  the  commis- 
sion which  he  had  received,  notwithstanding  the  fact  that  the  commission, 
following  the  phraseology  of  the  act  of  assembly,  would  appear  on  its 
surfistce,  and  without  any  reference  to  the  law  or  the  practice  inaugurated 
under  it,  to  be  a  commission  for  one  year  only.  When  read  in  the  light 
of  the  law  under  which  it  was  given  it  was  a  commission  certain  for  one 
year,  in  consideration  of  the  license  fee  which  had  been  paid,  and  also  a 
commission  which  might  continue  from  year  to  year  so  long  as  the  auc- 
tioneer should  continue  to  pay  the  annual  license  fee  and  comply  with 
the  requisitions  of  the  act  The  three  years  at  the  end  of  which  he'would 
have  been  required  to  give  a  new  bond  not  having  expired,  the  responsi- 
bility of  his  sureties  had  not  terminated.  They  were  responsible  for  three 
years  if  their  principal  should  so  long  continue  in  the  business,  and  have 
no  right  to  complain  that  the  responsibility  which  they  voluntarily  as- 
sumed is  now  enforced. 


Mitchell,  J.,  dissents. 
Mayer  Sulzberger  and  ThoSy,  R,  Eleock,  Esqs.,  for  plain tifis. 
Pierce  Arcker  and  Tho9,  J.  Barger,  Esqs.,  for  defendants. 
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[Leg.  Int,  Vol.  29,  p.  140.] 
SCHLESSINGEB  m  ThS  Ai>AM8  £xPBE88  GoHPANT. 

1.  Where  a  common  carrier  applies  to  a  Jadge  of  the  Coart  of  Common  Pleas  ibr  an 

order  of  sale  of  ^^oods  in  his  poseession  to  satisfy  his  lien,  upon  the  gruund  that 
the  places  of  residence  of  the  owner  and  oonsignee  are  unknown  (in  pursnanoe 
of  the  act  of  December  14,  1863,  P.  L.  1864,  Appendix,  p.  1127),  and  soch  order  is 
granted,  it  is  his  duty  to  expose  the  goods  for  public  sale  at  auction.  If  he  sells 
trunks  or  boxes,  filled  with  yaluable  goods,  as  trunks  or  boxes  the  ocmtents  of 
which  are  unknown,  without  exhibtting  the  goods  or  stating  what  is  in  the  trunks 
or  boxes,  so  that  the  buyers  cannot  know  wnat  they  are  bidding  for  or  buying, 
such  a  sale  is  contrary  to  the  act  of  assembly  and  the  order  made  under  it,  and  Ib 
unlawful,  and  the  caVrier  will  be  responsible  to  the  owner  for  the  value  of  the 
ffoods. 

2.  The  plaintiff  packed  her  trunks  in  New  York  in  February,  locked  them  and  then 

came  to  Philadelphia  to  reside,  leaving  the  trunks  in  the  custody  of  a  friend,  but 
keeping  the  keys  herself.  In  April,  she  employed  the  defendants  to  bring  the 
trunks  from  Now  York^  which  they  aoeordinffly  did.  There  being  evidence  to 
show  that  when  they  arrived  in  Philadelphia,  tney  were  locked  and  to  all  appear- 
ances in  the  same  condition  as  when  she  left  New  York :  Hetd,  that  it  was  properly 
left  to  the  jury  to  say  whether  the  things  which  were  in  them  when  she  left  New 
York  were  in  them  when  they  came  into  the  possession  of  the  defendants. 

3.  Representations  and  declarations  made  bv  the  agent  of  a  corporation  in  the  course 

01  the  business  intrusted  to  his  particular  care  are  binding  upon  the  corporation, 
notwithstanding  they  produce  evidence  to  show  that  he  hi^  no  authority  to  make 
those  declarations  or  representations.  Persons  dealing  with  the  corporation  hj 
such  an  agent  have  a  right  to  suppose  that  he  has  authority  to  speak  Ibr  them 
relative  to  the  business  intrusted  to  his  special  care. 

Rule  for  a  new  trial.  Opinion  delivered  April  27, 1872,  by 
Thayer,  J. — The  case  on  the  part  of  the  plaintiff,  Mrs.  Schlessinger, 
was  this.  She  had  been  residing  in  the  city  of  New  York.  In  1871 
she  removed  to  Philadelphia.  When  she  came  to  Philadelphia  she  left 
in  New  York  under  the  care  of  Madame  Lamporte,  with  whom  she  had 
boarded,  four  large  trunks  filled  with  a  large  numb^  of  articles,  many 
of  which,  according  to  her  testimony  and  that  of  her  son,  were  of  great 
value.  The  trunks,  according  to  the  plaintiff's  statement,  had  oeen 
packed  by  herself  and  son  about  the  end  of  February.  They  were 
securely  locked  and  she  retained  the  keys  in  her  own  possession.  In 
April,  1871,  she  employed  the  defendants  to  bring  these  trunks  from 
New  York  to  Philadelphia.  They  arrived  in  Philadelphia  on  the  27th 
April,  1871.  On  the  28th  of  April,  Mrs.  Schlessinger  called  at  the 
defendants'  office.  The  trunks  were  then  shown  to  her  by  the  clerk  who 
had  charge  of  the  undelivered  freight  and  unclaimed  packages.  She 
told  him  that  she  was  then  boarding  and  had  not  room  for  them  in  her 
boarding-house,  and  asked  if  they  would  keep  them  on  storage.  He 
replied  that  they  were  not  allowed  to  take  storage  but  that  they  would 
keep  the  trunks  for  her.  She  asked  him  how  long  they  would  ke^ 
them,  and  he  replied,  "one  year  and  no  longer."  The  clerk  contra- 
dicted this  statement.  According  to  his  version  of  the  conversation,  she 
told  him  that  she  was  boarding  and  had  not  room  for  the  trunks  at  her 
boarding-house,  that  she  hoped  to  go  to  housekeeping  in  the  course  of 
two  or  three  weeks  and  that  she  would  call  again  and  let  him  know 
where  the  trunks  should  be  delivered.  Mrs.  Scblessinger's  statement  of 
what  occurred  is  corroborated  by  her  son,  who  desiring  to  get  a  book 
out  of  one  of  the  trunks  went  to  the  office  of  the  company  about  two 
months  after  his  mother's  interview  with  the  clerk.    He  was  accom* 
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panied  on  that  .occasion  by  his  mother.  According  to  his  testimony  his 
mother  th^  asked  whether  they  could  have  access  to  the  trunks.  Per- 
mission  was  given  and  the  son  was  taken  into  the  basement  by  the 
porter,  took  out  the  volume  which  he  wanted,  locked  the  trunk  and 
returned  up-stairs.  He  then  asked  his  mother  in  French  to  ask  the 
derk  again,  in  his  presence,  whether  they  would  keep  the  trunks.  He 
replied,  "  that  they  would  keep  them  for  one  year  and  no  longer."  It 
did  not  appear  that  the  defendants  then  objected  that  the  trunks  had 
been  left  for  two  months  in  their  possession,  or  that  they  requested  the 
plaintiff  to  take  them  away.  The  clerk,  however,  testified  that  the 
plaintiff  again  promised  to  send  word  Where  the  trunks  should  be 
delivered.  The  plaintiff's  son  also  testified  that  when  in  the  basement 
he  examined  the  other  trunks  to  see  if  they  were  in  good  order,  and 
whether  the  locks  had  given  way,  and  that  he  found  them  all,  so  fiir  as 
was  indicated  by  their  external  appearance,  in  good  condition. 

On  the  30th  of  December,  1870,  these  trunks,  without  any  knowledge 
of  the  fact  on  the  part  of  the  owner,  were  sold  at  auction  by  the  defend- 
ants as  unclaimed  packages.  They  were  sold  as  four  trunks,  the  con- 
tents of  which  were  unknown,  each  trunk  being  sold  separately,  none  of 
them  being  opened,  none  of  the  contents  being  exhibited  or  stated  to 
the  bidders,  they  being  informed  that  the  contents  were  unknown  and 
being  in  absolute  ignorance  of  the  contents  of  the  trunks.  Under  these 
circumstances  one  of  the  trunks  was  sold  for  $9,  one  for  $9.50,  one  for 
$8.50,  and  one. for  $5.50.  Although  the  trunks  were  sold  as  "contents 
unknown,''  in  point  of  iact  the  defendants'  agents  had  gone  into  the 
cellar  where  they  were  deposited,  opened  them  and  examined  them  a 
month  before  the  sale.  They  made,  however,  no  inventory  of  the  things. 
"  They  looked,"  they  said,  **  to  see  if  there  were  any  valua:foles,  but  dis- 
covered none."  They  described  the  contents  as  books  and  clothing. 
The  freight  for  which  they  were  sold  amounted  to  $8.  According  to  the 
plaintiff^  statement  she  bad  offered  to  pay  the  freight  when  the  trunks 
arrived,  and  was  told  that  she.  might  pay  when  she  should  take  the 
trunks  awav.  The  plaintiff  claimed  to  recover  in  this  action  the  value 
of  her  trunks  and  their  contents,  and  she  had  a  verdict  for  $6000. 

The  defendants'  case  was  that  they  had  never  promised  to  keep  the 
trunks,  that  the  clerk  of  undelivered  freight  and  unclaimed  pacxages 
had  no  authority  to  make  any  such  promise,  that  the  plaintiff  had  said 
she  would  inform  them  where  they  should  be  sent,  that  she  had  neglected 
to  do  00,  and  that  the  trunks  were  sold  as  unclaimed  packages  ander  an 
order  of  the  Court  of  Common  Pleas,  which  authorized  the  sale  They 
also  insisted  that  there  was  no  sufficient  evidence  of  the  contents  of  the 
trunks  when  they  came  into  their  possession. 

The  questions  of  fisict  were  all  left  to  the  jury.  The  defendants  com- 
plain that  it  was  left  to  the  jury  to  determine  whether  the  things  which 
Mrs.  Schleesinger  and  her  son  testified  were  in  the  trunks  when  they 
packed  them  in  the  end  of  February  in  I^ew  York  were  actually  in  the 
trunks  when  they  came  into  the  possession  of  the  defendants  in  April. 
The  plaintiff  and  her  son  testifi^  that  when  the  trunks  were  left  in 
New  York  they  were  securely  locked  and  the  keys  remained  in  her  pos- 
session. The  son,  Rudolph  Schlessinger,  testified  that  when  he  opened 
one  of  the  trunks  in  Philadelphia,  after  they  had  been  in  the  possession 
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of  the  defendants  for  two  months  he  found  everything  in  the  same  con- 
dition as  when  he  and  his  mother  had  left  it  in  New  York,  and  that 
the  other  trunks  which  he  examined  externally  at  the  same  time,  but 
which  he  did  not  open,  appeared  to  be  in  the  same  condition.  In  view 
of  this  evidence  we  do  not  see  how  the  judge  could  have  taken  the  cause 
from  the  jury.  It  was  left  to  them  with  this  instruction:  "The  jury 
are  to  determine  from  such  evidence  as  they  have  whether  the  trunks 
contained  in  point  of  fact  the  things  which  Mrs.  Schlessinger  says  were 
in  them  in  January  and  February ,  1869,  when  she  packed  them  and 
left  them  in  the  care  of  Madame  I^mporte  in  New  York.  I  leave  it  to 
you  to  say  whether  such  evidence  is  satisfactory.  It  is  to  be  received, 
of  course,  with  caution,  and  it  is  to  be  carefully  examined  iuto,  but 
nevertheless,  it  is  proper  for  you  to  consider  it"  It  appears  to  us  that 
the  defendants  have  no  just  cause  to  complain  of  such  an  instruction. 

Whether  the  defendants  had  promised  the  plaintiff  to  keep  the  trunks 
for  a  year,  was  left  to  the  jury  upon  the  evidence,  and  they  were  in- 
structed that  if  they  had  so  promised  they  had  no  right  to  sell  them 
before  the  expiration  of  the  period  during  which  they  had  promised  to 
keep  them.  This  proposition  was  not  controverted  by  the  defendants, 
but  they  adduced  evidence  to  show  that  the  clerk  of  undelivered  freight 
had  no  ri^ht  to  make  such  a  promise.  And  they  insisted  that  in  the 
absence  of  any  authority  to  give  such  an  assurance,  the  company  was 
not  bound  by  it  This  position  we  regard  as  wholly  untenable.  The 
representations  and  declarations  of  an  agent  of  a  corporation  stand 
upon  the  same  footing  with  those  of  an  agent  of  an  individual ;  and  the 
general  principle  that  such  representations  and  declarations  made  in  the 
course  of  the  performance  of  the  particular  duty  with  which  the  asent 
is  intrusted,  are  binding  upon  the  principal,  is  too  well  settled  to  admit 
of  the  least  doubt  In  Tanner  vs.  Oil  Greek  R.  B,  Co.,  3  Smith,  411, 
such  a  declaration  made  by  a  freight  agent  was  enforced  against  a  cor- 
poration under  circumstances  quite  analogous  to  those  of  the  present 
case.  There,  as  here,  the  promise  was  made  by  a  freight  agent.  There, 
as  here,  it  was  urged  that  the  agent  had  no  authority  to  make  such 

gromise,  and  testimony  was  given  to  prove  it,  but  it  was  held  by  the 
upreme  Court  that "  freight  agents  are  competent  to  bind  the  company 
by  their  representations  and  promises  made  in  the  course  of  the  business 
intrusted  to  their  particular  care."  And  the  court  below  was  reversed 
for  a  contrary  instruction.  It  is  quite  clear  that  there  would  be  no 
safety  for  the  public  in  dealing  with  corporations,  who  act  entirely  by 
their  agents,  if  a  rule  so  just,  necessary  and  wholesome  as  this  were  not 
sustained. 

Upon  the  subject  of  the  sale  of  the  trunks,  the  jury  were  instructed 
that  a  sale  conducted  in  the  manner  in  which  this  sale  was  admitted  by 
the  defendant's  witnesses  to  have  been  conducted,  was  not  such  a  sale  as 
was  contemplated  by  the  order  of  the  Court  of  Common  Pleas  or 
authorized  by  the  act  of  assembly  under  which  that  order  was  made. 

The  first  section  of  the  act  of  assembly  passed  December  14,  1863 
(P.  L.  of  1864,  Appendix,  p.  1127),  entitled,  "An  act  relating  to  the 
liens  of  common  carriers  and  others,"  declares  that  in  all  cases  in  which 
commission  merchants,  factors,  and  all  common  carriers  or  other  persons 
shall  have  a  lien  upon  any  goods,  wares,  merchandise,  or  other  property, 
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for  the  costs  or  expenses  of  carriage,  storage  or  labor  bestowed  thereon, 
if  the  owner  or  consignee  shall  fail,  or  n^lect  or  refuse  to  pay  the 
amoont  of  such  charges  within  sixty  days  aner  demand  thereof  made 
personally  upon  such  owner  or  consignee,  it  shall  be  lawful  for  any  such 
commission  merchant,  &€tor,  common  carrier,  or  other  person  having 
such  lien,  after  the  expiration  of  said  period  of  sixty  days  to  expose 
such  goods,  wares,  merchandise  or  other  property  to  sale  at  public 
auction,  and  to  sell  the  same  or  $o  much  thereof  as  shall  be  sufficient  to 
discharge  said  lien,  together  with  costs  of  sale  and  advertising."  The 
second  section  of  the  act  authorizes  any  judge  of  the  Court  of  Common 
Pleas,  upon  the  application  of  any  of  the  persons  or  corporations  havine 
a  Uen  upon  goods,  wares,  merchandise  or  other  property  (as  mentioned 
in  t]^e  nrst  section),  verified  by  affidavit,  and  setting  forth  that  the 
places  of  residence  of  the  owner  and  consignee  of  any  such  goods,  wares, 
merchandise  or  property  are  unknown,  or  that  the  goods  are  of  a  perish- 
able nature,  to  make  an  order  authorizing  th^'  sale  of  such  goods,  wares, 
merchandise  or  other  property,  upon  such  terms  as  to  notice  as  the 
nature  of  the  case  may  admit  of,  and  to  such  judge  should  seem  meet 
The  third  section  of  the  act  declares  that  the  residue  of  moneys  arisinir 
from  any  such  sales  afler  deducting  the  amount  of  the  lien  and  costs  of 
sale,  shall  be  held  subject  to  the  order  of  the  owner  or  owners  of  such 
property. 

On  the  19th  of  November,  1870,  the  defendants  presented  a  petition 
to  the  Court  of  Common  Pleas  representing  that  they  had  in  their  pos- 
session divers  parcels  of  goods  for  delivery,  and  that  the  places  of  resi- 
dence of  the  consignees  were  unknown  to  them,  and  praying  for  an 
order  of  sale.  Among  these  goods  were  the  four  trunks  of  the  plaintiffl 
On  the  same  day  a  judge  of  the  Court  of  Common  Pleas  made  an  order 
directing  the  defendants  to  make  sale  of  the  said  goods,  wares  and  mer- 
chandise, at  auction,  such  sale  being  first  advertised  three  times  in  a 
Philadelphia  newspaper,  and  by  six  printed  handbills.  Under  this 
order  the  sale  was  made  on  the  30th  of  December,  in  the  manner  which 
has  been  already  described. 

The  proposition  that  the  terms  of  a  judicial  order  for  the  sale  of  the 
goods,  wares  and  merchandise  of  an  absent  owner,  at  public  auction, 
would  be  satisfied  by  selling  trunks  or  boxes  locked  up  so  that  the  con- 
tents could  not  possibly  be  known — the  contents  being  declared  by  the 
sellers  to  be  unknown,  although  they  had  previously  broken  them  open 
and  examined  them — is  so  preposterous  in  itself,  so  entirely  opposea  to 
every  consideration  of  common  sense  and  fair  play,  that  it  was  not 
attempted  to  be  maintained  by  the  defendants'  counsel  on  the  argument 
of  the  rule  for  a  new  trial.  It  is  not  necessary  to  enter  into  any  argu- 
ment to  refute  such  a  proposition.  The  act  of  assembly  under  which 
the  defendants  proceeded  requires  the  goods,  wares  and  merchandise  to 
be  exposed  for  sale  at  public  auction. 

It  IS  sufficient  to  say  that  the  act  of  assembly  under  which  the  defend- 
ants proceeded,  although  it  authorizes  the  goods,  wares  and  merchandise 
in  the  hands  of  commission  merchants,  factors  or  common  carriers, 
under  the  circumetances  referred  to,  to  be  exposed  for  sale  at  public 
auction,  gives  no  warrant  for  such  a  proceeding  as  this,  which  in  its 
character  oartook  rather  of  the  features  of  a  lotterv  than  a  sale.   It  is 
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impossible  to  say  that  goods  are,  in  any  legal  sense,  exposed  to  public 
sale,  which  are  neither  exposed,  shown  nor  described  in  any  manner 
whatever,  either  by  words,  printed  characters  or  signs,  and  in  r^rd  to 
the  very  nature  and  existence  of  which  the  bidders  are  kept  in  profound 
ignorauce.  The  sale  authorized  by  the  act,  and  ordered  by  tne  court, 
was  a  very  different  thing  from  that  It  was  a  sale  at  which  the  buyers 
should  at  least  know  what  was  to  be  sold,  and  should  be  able  to  form 
some  opinion  of  the  value  of  that  for  which  they  were  to  bid.  The  act 
is  not  regardless  of  the  rights  of  the  absent  owner,  for  it  directs  the 
residue  of  the  moneys,  arismg  from  the  sale  after  discharging  the  lien, 
to  be  held  subject  to  the  order  of  the  owner.  But  what  residue  could 
be  expected  for  the  plaintiff  ftom  a  sale  conducted  in  such  a  manner  as 
this?  How  could  there  be  any  honest  competition  among  buyers ^hen 
no  one  knew  for  what  he  was  bidding?  The  act  contemplates  a  public 
f»le  in  the  usual  manner  where  the  things  to  be  sold  are  described  and 
exhibited  to  the  purchasers.  The  defendants  substituted  for  it  an 
Hl^^  and  most  unjustifiable  proceeding,  which,  it  is  easy  to  see,  mi^bt 
be  used  for  the  most  fraudulent  and  dishonest  purposes,  and  which 
actuidly  resulted  in  great  loss  to  the  plaintiff,  her  large  trunks,  filled 
with  valuable  and  rare  articles,  having  been  knocked  down  for  prices 
raneing  from  $5  to  $9  a  piece.  There  was  a  count  in  trover  m  die 
declaration,  and  we  think  the  disposition  which  was  made  of  the  trunks 
was  a  wrongful  conversion  of  the  plaintiff's  property. 

The  defendants  cannot  protect  themselves  under  the  act  of  assembly, 
and  the  order  of  court  when  they  have  not  complied  with  either.  It  is 
a  sufficient  answer  to  say,  you  have  not  done  that  which  you  were 
Authorized  to  do.  You  have  done  that  which  you  ought  not  to  have 
done,  and  have  left  undone  that  which  you  ought  to  have  done. 

Several  points  were  submitted  to  the  court  by  the  defendant's  counsel 
upon  the  trial,  which  were  answered  in  the  charge  to  the  jury. 

The  first  point  was,  that  if  the  defendants  are  liable,  they  are  liable 
only  as  gratuitous  bailees  without  hire,  and  the  plaintiff  must  prove 
neglect  and  want  of  ordinary  care,  in  order  to  establish  liability  on  the 
part  of  the  defendants.  In  answer  to  which  the  jury  were  instructed 
that  if  the  defendants  offered  to  deliver  the  property  after  it  came  to 
their  hands,  and  were  to  keep  it  for  the  plaintiff  without  compensation, 
the  plaintiff  must  show  either  neglect  or  misconduct  on  the  part  of  the 
defendants  before  she  could  recover.  They  were  also  told  that,  in  the 
opinion  of  the  court,  it  was  not  so  much  a  question  of  negligence  as  it 
was  a  question  whether  the  defendants  had  dbposed  of  the  trunks  in  an 
improper  manner.  It  was  not  pretended  that  the  goods  had  been 
casually  lost,  but  that  the  defendants  had  improperly  disposed  of  them. 
This  was  the  very  point  of  the  case,  and  to  it  we  think  the  attention  of 
the  jury  was  properly  directed. 

The  secona  point  was,  that  there  was  no  evidence  of  n^lect  or  want 
of  ordinary  care,  and  we  entertain  no  doubt  that  the  court  was  right  in 
refusing  so  to  charge. 

The  third  point  was,  that  if  the  evidence  showed  that  Mr.  Granger, 
the  clerk  of  the  undelivered  freight  and  unclaimed  packages,  had  no 
authority  to  contract  or  promise  to  keep  the  trunks  for  one  year, 
then  such  promise  would  not  bind  the  defendants.   We  think  the 
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point  was  properly  refused  for  the  reasons  whidi  have  been  already 
given. 

The  fourth  point  related  to  the  defence  that  the  goods  were  sold 
under  an  order  of  court,  and  was  answered  in  the  general  charge,  and 
we  think  correctly  answered. 

The  fifth,  sixth,  seventh,  eighth  and  tenth  points  were  properly  refused. 

The  ninth  point  was,  that  if  the  defendants  took  ordinary  care  of  the 
trunks,  the  plaintiff  must  prove  fraud  or  negligence  aeainst  them  in 
order  to  recover,  and  that  there  is  no  proof  of  such  fraud  or  negligence. 

In  answer  to  which  the  jury  were  told  by  the  court,  that  the  plaintiff 
must  prove  negligence  or  misconduct,  that  there  *was  no  evidence  of 
fraud.  It  would  have  been  very  improper  for  the  court  to  have  taken 
the  case  from  the  jury  by  telling  them  that  there  was  no  evidence  of 
negligence,  after  instructing  them  that  the  sale  of  the  trunks  hj  the  de- 
fendants, owing  to  the  manner  in  which  it  was  conducted,  was  u'regular 
and  unlawful. 

It  only  remains  to  notice  the  eleventh  reason  assigned  for  a  new  trial, 
which  is,  that  the  damages  are  excessive :  upon  this  subject  the  jury 
were  advised  to  proceed  with  great  caution  in  assessing  the  damages,  if 
they  should  find  a  verdict  for  the  plaintiff,  to  bear  in  mind  the  natural 
bias  which  might, possibly  influence  the  plaintiff  and  her  son  in  valuing 
the  property  which  they  had  lost ;  that  the  value  of  the  things  was  not 
to  be  affected  by  any  considerations  which  were  merely  personal  to  the 
plaintiff,  or  to  b!e  settled  by  any  fanciful  or  sentimental  ideas  of  value. 
They  were  reminded  that  it  was  their  duty  in  determining  the  question 
of  value  to  be  guided  by  practical  rules  of  common  sense,  and  to  aflix 
such  value  only  to  the  property  as  it  really  and  intrinsically  possessed, 
such  a  value  as  would  be  represented  by  the  prices  which  it  would  bring 
at  a  fair  sale.  Upon  a  careful  and  critical  review  of  the  whole  evidence, 
we  are  unable  to  say  that  the  jury  have  disregarded  these  instructions, 
or  that  they  have  transcended  the  limits  which  their  duty  assigned  to 
their  functions.  It  was  a  matter  to  be  determined  ^  the  exercise  of 
their  best  judgment.  We  are  not  convinced  that  it  was  not  so  deter- 
mined, or  that  the  result  which  they  arrived  at  was  against  the  weight 
of  the  evidence  or  the  justice  of  the  case. 

Rule  discharged. 

Jf.  Harrmton  Todd  and  TTm.  L.  Hird,  Esqs.,  for  plaintiff. 
David  Webster,  Esq.,  for  defendants. 

[Leg.  Int.,  Vol.  29,  p.  140.] 

The  Bherman  Building  Association  vs.  Rock. 

Where  the  retarn  of  loans  made  by  mutual  saving  ftind,  loan,  or  building  assodationB, 
regulated  by  the  act  of  April  12,  1859  (P.  L.  544),  is  anticipated  by  borrowers,  they 
vre  only  entitled  to  a  return  of  one-eighth  of  the  premium  for  every  whole  year 
an^pated.  They  are  not  entitled  to  a  proportionate  return  for  a  fracuon  of  a  year. 

Case  stated.    Opinion  delivered  April  27,  1872,  hy 

Thayeb,  J. — ^By  the  provisions  of  the  act  of  April  12, 1859,  relative 
to  the  formation  and  incorporation  of  mutual  saving  fund,  loan  or 
building  associations,  the  officers  of  such  companies  are  authorized  at 
stated  meetings  to  offer  for  loan  the  money  then  in  the  treasury,  if  it 
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exceeds  $200 ;  aud  the  stockholder  who  shall  hid  the  highest  premium 
shall  be  entitled  to  receive  a  loan  of  $200  or  more  for  each  share  of 
stock  held  by  him.  It  is  also  provided  (by  section  6)  that  a  borrower 
may  repay  a  loan  at  any  time,  "  and  in  case  of  the  repayment  thereof 
before  the  expiration  of  the  eighth  year  after  the  organization  of  the 
corporation,  there  shall  be  refunded  to  such  borrower  one-eighth  of  the 
premium  paid  for  every  year  of  the  said  eight  years  then  unexpired." 

The  question  raised  by  the  case  stated  is,  whether  a  borrower  repaying 
a  loan  before  the  expiration  of  the  eighth  year  is  entitled  to  a  return  of 
a  proportionate  part  of  the  premium  for  the  fraction  of  a  year.  It 
must  be  obvious  that  if  the  association  is  oblig^  to  make  an  idlowance 
for  every  fraction  of  the  time  which  is  anticipated  it  will  lose  some  part 
of  the  premium,  for  some  time  must  necessarily  elapse  before  the  money 
can  be  loaned  again.  It  can  only  be  loaned  at  stated  meetings.  There 
ma^  not  be  an  immediate  demand  for  money,  and  some  time  b  neces- 
sarily consumed  in  determining  the  sufficiency  of  the  security  offered. 
The  act  takes  no  notice  of  fractions  of  a  year.  It  is  to  be  supposed  it 
would  have  done  so  if  the  intention  had  been  to  require  a  return  of  the 
premium  proportioned  to  such  fraction.  This  pregnant  omission  and 
the  loss  and  inconvenience  arising  from  a  construction  which  would 
enlarge  the  provision  beyond  its  express  terms  lead  us  to  the  conclusion 
that  the  defendant  is  only  entitled  to  a  return  of  the  one-eighth  of  the 
premium  for  the  year  anticipated,  and  not  to  any  allowance  for  the 
fractional  part  of  another  year  which  he  claims  in  addition. 

Judgment  for  plaintiffs  for  $2956.32. 

Jos,  C,  Ferguson,  Esq.,  for  plaintiffs. 

John  H.  Sloan,  Esq.,  for  defendant. 


The  building  of  ajprall  upon  another's  land  is  a  continuing  trespass,  as  lone  as  the 
wall  is  umawfuliy  maintained  there,  and  where  a  recovery  has  been  had  in  an 
action  of  trespass  for  the  erection  of  it,  a  new  action  of  trespass  may  be  brought  for 
its  maintenance,  and  the  former  recovery  and  satisfkction  will  be  no  defence  as  to 
any  damages  accruing  after  the  issue  of  tne  writ  in  such  action. 

This  was  a  rule  for  a  new  trial.  Opinion  delivered  April  20, 1872,  by 
Mitchell,  J. — This  was  an  action  of  trespass  qiuire  clausum  fregit 
Plaintiff  and  defendant  were  owners  of  adjoining  lots  on  a  street  in 
Manayunk,  at  a  point  where  the  grade  of  the  hill  is  quite  steep.  At  the 
side  of  the  defendant's  house,  an  opening  had  been  made  by  excavating 
the  plaintiff's  laud  to  the  width  of  four  or  five  feet,  and  extending  from 
the  front  line  on  the  street  to  about  the  rear  of  the  defendant's  main 
building.  The  bank  caused  by  this  excavation  was  supported  by  a  wall 
on  plaintiff's  land  ;  the  purpose  of  the  opening  being  apparently  to  give 
access  of  light  and  air  to  the  wall  of  defendant's  house  to  keep  it  dry. 

No  complaint  was  made  by  plaintiff  as  to  this  condition  of  the  prop- 
erties, which  had  existed  for  a  considerable  period.  About  1868,  how- 
ever, McCloskey,  defendant's  decedent,  made  an  excavation  partly  on 
his  own  land  and  partly  on  plaintiff's,  running  back  from  the  old  open- 
ing to  the  rear  of  his  own  lot,  being  in  effect  an  extension  of  the  old 
opening  at  a  slight  angle  or  elbow,  and  converting  the  opening  into  a 
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passage-way  or  alley  from  the  street  to  the  back  of  his  house.  To  sup* 
port  tne  bank  of  earth  thus  left  exposed,  he  built  a  wall  as  a  continua- 
tion of  the  old  wall,  and,  like  it,  entirely  on  plaintiff's  land. 

For  this  trespass  an  action  was  brought  by  plaintiff  in  this  court  to 
December  term,  1868,  and  on  the  calling  of  the  jury  by  agreement  of 
counsel  a  verdict  was  taken  for  plaintiff  for  nominal  damages. 

The  wall  not  having  been  taken  down,  however,  this  second  action  of 
trespass  was  brought  for  its  maintenance.  Defendant  pleaded  not 
guilty,  and  at  the  trial  filed  an  additional  plea  of  former  recoveiy.  The 
jury  were  instructed  that  allowing  the  wall  to  remain  on  plaintiff's  land 
was  a  trespass  de  die  in  diem,  and  that  the  former  recovery  was  not  a 
bar  as  to  any  damages  accruing  since  the  issue  of  the  writ  in  that  action. 
This  is  the  instruction  complained  of. 

The  case  of  Holmes  vs.  fViUon,  10  Ad.  &E.  273,  is  precisely  in  point. 
In  that  case  the  trustees  of  a  turnpike  company  had  built  buttresses  to 
support  the  road  on  the  land  of  A,  who  thereupon  brought  trespass  for 
the  erection.  Defendants  paid  £25  into  court,  which  plaintiff  accepted 
in  satisfaction.  Subsequently  A  brought  another  action  for  breaking 
and  entering  his  close  and  keeping  and  continuing  thereon  the  said 
buttresses.  There  was  no  evidence  of  any  fresh  entry  or  of  any  act  of 
defendants  other  than  the  failure  to  remove  the  buttresses.  The  court 
held  that  trespass  was  the  proper  form  of  action.  Lord  Denman,  C.  J., 
saying :  "  The  former  and  the  present  action  are  for  different  trespasses. 
The  former  was  for  erecting  the  buttresses.  This  action  is  for  continu- 
ing the  buttresses  so  erected.  Tlie  continued  use  of  the  buttresses  for 
the  support  of  the  road  under  such  circumstances  was  a  fresh  trespass." 

It  was  strenuously  urged  at  the  trial  in  the  present  case  that  McClos- 
key  could  not  be  held  liable  for  the  continuance  of  the  wall  because  he 
could  not  enter  to  take  it  down  without  committing  a  second  trespass, 
and  that  plaintiff  might  take  it  down  himself.  In  Brent  vs.  Haadon^ 
Cro.  Jac.  555,  plaintiff  was  the  owner  of  a  meadow  which  was  over- 
flowed by  the  raising  of  a  mill  dam  by  one  Quarles,  who  subsequently 
let  the  mill  to  defendant.  After  verdict  upon  not  guilty  pleaded,  and 
found  for  plaintiff,  it  wa^'moved  in  arrest  of  judgment "  that  the  request 
to  abate  it  was  made  to  the  lessee  where  it  ought  to  have  been  to  the 
lessor  who  had  the  freehold ;  for  the  lessee  hath  not  any  authority  to 
abate  it,  being  done  in  the  time  of  his  lessor,  and  it  should  be  waste  in 
him;  nor  was  it  any  nuisance  erected  by  him.  8ed  non  allocatur;  ft)r 
the  continuance  is  a  nuisance  by  him,  against  whom  the  action  well  lies. 
Wherefore  it  was  adjudged  for  the  plaiutiff." 

And  in  Thompson  vs.  Oihson  et  aLfl  Meee.  &  Wels.  456,  where  the 
precise  point  was  made.  Baron  Parke,  in  delivering  judgment,  said :  "  It 
was  argued  that  the  lessee  was  not  without  remedy ;  he  might  abate 
the  nuisance ;  but  that  afibrds  no  compensation  in  damages,  and  may  in 
some  cases  be  an  expensive  remedy.  ...  It  was  also  said  that  the 
defendants  could  not  now  remove  the  nuisance  themselves,  without 
being  guilty  of  a  trespass  to  the  corporation,  and  that  it  would  be  hard 
to  make  them  liable.  But  that  is  a  consequence  of  their  own  original 
wrong ;  and  they  cannot  be  petmitted  to  excuse  themselves  from  paying 
damages  for  the  injury  it  causes,  by  showing  their  inability  to  remove 
it^  without  exposing  themselves  to  another  action." 
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Upon  these  authorities,  which  we  should  not  have  thought  it  neces- 
sary to  cite,  except  for  the  earnestness  with  which  counsel  contested  the 
case,  we  are  of  opinion  that  the  instruction  to  the  jury  waa  right 

There  is,  however,  another  reason  assigned  for  a  new  tJial,  which 
remains  to  be  disposed  of. 

This  was  an  action  brought  oririnallj  against  one  McCloskey,  who 
died  pending  the  suit,  and  whose  administratrix,  the  present  defendant, 
was  thereupon  substituted  on  the  record.  After  the  jury  was  sworn 
and  the  trial  was  commenced,  the  defendant's  counsel  was  summoned  to 
meet  a  special  enga^ment  in  the  Supreme  Court,  and  was  obliged  to 
leave  the  conduct  or  the  defence  in  the  hands  of  fresh  counsel,  with 
such  instructions  as  could  be  imparted  on  the  instant  or  gathered  from 
the  defendant  during  the  progress  of  the  trial.  Under  these  circum- 
stances, probably  by  an  inadvertency  of  plaintiff's  counsel,  Isaac  8. 
Dill  was  called  as  a  witness  and  allowed  to  testify  without  objection  to 
matters  occurring  during  the  lifetime  of  the  decedent,  neither  the  court 
nor  the  defendant's  counsel  observing  that  he  was  the  plaintiff,  and 
therefore  not  a  competent  witness.  This  fact,  however,  having  been 
developed  at  a  subsequent  stage  of  the  trial,  the  jury  were  directed  to 
disregard  Dill's  testimony  and  to  erase  it  as  fiir  as  possible  from  their 
memories.  We  are  by  no  means  clear  that  the  introduction  of  this 
testimony,  followed  by  a  positive  direction  of  the  court  to  entirely  dis- 
regard it,  did  any  substantial  injury  to  the  defendant,  but  as  it  is  rea- 
sonably certain  that  objection  would  have  been  made,  and  the  witness 
rejected,  had  the  defendant's  counsel,  who  was  familiar  with  the  facts  of 
the  case,  been  present,  we  are  of  opinion  that  the  defendant  should  have 
an  opportunity  to  present  the  case  to  the  jury  upon  the  proper  evidence 
only,  and  on  this  ground  the  rule  for  a  new  trial  is  made  absolute. 

[Leg.  Int.,  Vol.  29,  p.  132.] 

Gramlich  v8.  Railroad  Company. 

Where  there  is  no  dispnte  aboat  the  facts,  alleged  to  conntitnte  contribatinr  negli- 
gence, the  court  may  saj  as  a  question  of  law  whether  they  amount  to  negligenoe 
or  not. 

The  act  by  plaintiff's  servant  of  driving  a  loaded  cart  across  the  track  of  defendants, 
at  a  point  where  the  ground  was  soft  and  heavy,  and  without  any  planking  or 
other  means  of  surmounting  the  rails,  which  projected  above  the  grovuid,  in  conse- 
quence of  which  it  became  fast,  and  was  struck  by  defendants'  train,  though  the 
plaintiff  had  a  right  to  cross  there,  was  in  itself  negligence  and  barred  recovery. 

Opinion  delivered  April  20, 1872,  by 

Mitchell,  J. — ^This  was  an  action  against  the  railroad  company  for 
injuries  to  the  plaintiff's  horse  and  cart  by  a  collision  with  the  cars  on 
the  Grermantown  Branch  Railroad. 

The  accident  took  place  at  what  was  called  "  Dauphin  Street  Cut," 
about  three  squares  south  of  where  the  railroad  crosses  Broad  street 
The  plaintiff's  team  and  men  were  engaged  in  cartiug  earth  across  the 
railroad  from  the  eastern  side  for  the  purpose  of  opening  and  mdtng 
Dauphin  street  to  the  west  of  the  railroad,  where  the  lot  was  bdow  the 
proper  grade.  No  street  had  ever  been  opened  there  for  travel.  The 
part  west  of  the  railroad  went  down  into  the  lot  and  Cohocksink  creek 
below,  and  did  not  afford  any  outlet.   It  was  not  curbed  or  paved ;  the 
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plaintiff  and  his  men  were  the  only  ones  using  it.  The  ground  across 
the  railroad  and  between  the  tracks  was  very  soil  and  muddy,  the  T 
rails  projected  above  the  ground,  and  plaiutiif's  servant  attempted  to 
drive  a  loaded  cart  across  without  placing  planks  or  other  material  to 
enable  him  to  surn;ount  the  rails.  The  consequence  was  that  his  cart 
became  fast  in  the  mud  between  the  up  and  down  tracks. 

The  plaintiff's  servant,  Fitzpatrick,  who  was  driving  the  cart  at  the 
time,  testified  that  his  cart  was  stuck  about  twenty  minutes,  but  the 
evidence  on  the  part  of  defendant  showed  that  this  was  a  very  reckless 
statement,  as  several  witnesses  testified  to  the  fact  that  another  train  had 
passed  over  the  track  about  five  minutes  ahead  of  this  one. 

The  track  at  this  point  curves  to  the  westward,  and  the  view  is  also 
obstructed  by  the  fence  of  a  large  brewery  or  beer  vault  on  the  west^ 
How  far  a  cart  on  the  track  at  Dauphin  street  cut  could  be  seen  by 
those  on  board  a  train  approaching  from  the  northwest,  was  a  point 
upon  which  there  was  considerable  conflict  of  testimony  at  the  trial. 

At  the  close  of  the  testimony,  the  defendant's  counsel  presented  the 
following  point : 

Eighth. — If  the  jury  believe  that  the  ground  between  the  railroad 
tracks  at  Dauphin  street  was  very  heavy,  that  the  rails  projected  above 
the  surface  of  the  ground,  and  that  there  were  no  planks  to  enable  the 
cart  to  surmount  the  rails,  and  that  the  plaintiif^s  servant  drove  a 
heavily-laden  cart  over  such  a  place  and  thereby  became  fast  in  the  mud 
while  still  on  the  track,  then  he  was  guilty  of  negligence  and  cannot 
recover. 

This  the  judge  declined  to  affirm,  and  left  the  question  to  the  jury  to 
say,  whether  there  was  negligence  or  not  on  the  part  of  plaintiff. 

That  neglij^nce  is  usually  a  question  for  the  jury,  and  that  where 
there  is  conflicting  evidence  as  to  any  fisCtts  which  may  constitute  con- 
tributory negligence,  the  question  is  always  and  necessarily  for  the  jury, 
are  well-settled  principles;  but  where  there  is  no  dispute  about  the 
facts,  it  is  equally  well  settled  that  the  court  may  say  as  a  question  of 
law,  whether  they  amount  to  negligence  or  not.  And  it  is  the  duty  of 
the  court  to  so  declare  it  where  the  facts  show  such  an  obvious  disregard 
of  duty  and  safety  as  to  amount  to  misconduct.  West  Chester  &  nila, 
B.  R.  JCo.  vs.  MeElwee,  17  P.  F.  Smith,  311. 

The  fiM5t»  in  the  present  case  which  relate  to  the  plaintiff's  negligence 
are  undisputed  in  any  material  point.  Allowing  a  horse  and  cart  to 
remain  stuck  for  twenty  minutes,  as  the  driver  testified,  on  a  Lack, 
where  some  sixty  or  more  trains  were  known  to  pass  daily,  without  any 
effort  to  unload  the  cart,  or  failing  to  accomplish  this,  at  least  to  un- 
hitch the  horse  and  get  him  out  of  danger,  might  of  itself  fairly  be  held 
to  be  such  negligence  as  would  prevent  plaintiff's  recovery.  But  pass- 
ing this,  we  are  of  opinion  that  the  act  of  driving  a  loaded  cart  on  the 
track  without  any  planking  or  other  means  of  surmounting  the  rails, 
was  in  itself  negligence.  Those  who  cross  a  railroad  track,  even  at  a 
public  erossing,  are  bound  to  do  so  with  a  reasonable  allowance  of  time 
for  contingencies  that  may  delay  and  hinder  their  passage.  In  this 
case  the  rails  projected  a  considerable  distance  above  the  ground,  and 
the  ground  iteelf  between  the  tracks  was  very  soft  and  heavy.  There 
was  no  public  crossing  at  this  point,  and  therefore  no  possible  obligation 
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on  the  part  of  the  railroad  company  to  provide  planking  or  other  con- 
veniences for  surmounting  the  rails.  Under  these  circumstances,  if  the 
plaintiff  had  any  right  at  all  to  haul  dirt  across  the  track,  it  was  to  be 
exercised  with  the  utmost  care  to  avoid  any  interruption  to  the  railroad 
travel.  It  is  an  obii^tion  of  duty  that  cannot  be  too  strictly  insisted 
upon,  that  persons  using  a  railroad  track  shall  do  so  with  constant 
regard  to  the  safety,  not  only  of  themselves,  but  of  others  who  may  be 
endangered  by  their  carelessness.  If  the  train  in  this  case  had  been 
going  at  its  full  speed,  or  if  the  body  of  the  cart  had  been  stuck  on  the 
western  track,  instead  of  between  the  eastern  and  western,  the  conse- 
quences of  the  collision  might  have  been  not  only  the  breaking  of  the 
cart,  but  also  the  breaking  of  the  cars,  or  throwing  them  from  the 
track,  with  maiming  or  killing  of  employ^  or  passengers  on  the  train. 
Against  the  happening  of  such  accidents  there  should  be  not  only  the 
vigilance  of  the  railroad  company,  but  of  all  those  who  in  any  manner 
have  occasion  to  use  the  track. 

We  are  of  opinion,  therefore,  that  the  defendant's  eighth  point  should 
have  been  affirmed  without  qualification,  and  the  rule  for  new  trial  is 
made  absolute. 

Geo.  W.  Dedrick,  Esq.,  for  plaintiff. 

Thomas  Hart,  Jr.,  Esq.,  for  defendants 

[Leg.  Int,  Vol.  29,  p.  100.] 

The  Mutual  Fire  Insurance  Co.  of  Germantown  and  its  vicinity, 
V8,  Ann  Eliza  Stokes,  Executrix  of  Wyndham  H.  Stokes,  dee'd.* 

The  title  of  a  statute  maj  under  some  circumstances  be  decisive  of  its  intent  and  con- 
struction. 

To  give  force  and  effect  to  an  act  of  incorporation  it  must  be  accepted  hj  the  company- 
incorporated.  But  it  is  not  necessary  to  show  a  written  instrument,  or  even  a  vote 
of  acceptance.  It  may  be  inferred  from  the  acts  of  the  comnany,  as  from  the  elec- 
tion of  officers,  the  holding  of  meetings,  the  adoption  of  by-iaws,  or  the  actual  use 
of  the  powers  or  privileges  granted.  An  acceptance  by  the  directors,  aoquieaced  in 
by  the  company,  is  sufficient. 

Case  stated.  Opinion  delivered  March  25, 1872,  by 
Thayer,  J. — The  plaintiffs  have  brought  a  scire  facias  on  a  mortgage 
for  $2500,  executed  by  Wyndham  H.  Stokes,  November  30, 1855,  to  the 
"  Mutual  Fire  Insurance  Company  of  Germantown  and  its  vicinity." 
The  plaintiffs  were  incorporated  by  an  act  of  assembly,  approved  April 
15,  1843.  The  existence  of  the  corporation  was  limited  by  its  charter  to 
a  period  of  twentj^  vears.  At  an  annual  meeting  of  the  corporation, 
held  September  5,  1858,  the  officers  of  the  company  were  directed  to 
make  application  to  the  next  Legislature  for  a  renewal  of  the  charter, 
and  to  suggest  such  alterations  as  they  might  find  to  be  necessary.  An 
act  of  assembly  was,  at  their  instance,  passed  February  10, 1859,  entitled 
"Au  act  to  amend  and  extend  the  charter  of  the  Mutual  Fire  Insurance 
Company  of  Germantown  and  its  vicinity."  This  act  in  its  enacting 
clauses  does  not  expressly  extend  the  existence  of  the  corporation  char- 
tered in  1843,  or  allude  to  it  in  any  manner,  but  it  incorporates  the  same 
persons,  by  the  same  corporate  name,  and  with  the  same  powers. 

It  is  substantially  a  re-enactment  of  the  act  of  1843.  Some  slight 
changes  are  made,  but  almost  the  whole  act  is  in  the  very  words  of  the 
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act  of  1843;  and  it  is  without  limitation  as  to  time;  Wyndham  H. 
Stokes  was  a  director  and  secretary  of  the  corporation  under  botli  acts. 

In  the  latter  capacity  he  called  the  annual  meeting  of  September  5, 
1858,  at  which  the  officers  were  directed  to  apply  for  a  renewal  of  the 
charter.  In  the  same  capacity  he  attested  the  minutes  of  a  stated  meet- 
ing of  the  directors  (of  v^hom  he  was  one)  held  April  16,  1859,  at  which 
the  amended  charter  was  read  and  approved.  He  was  one  of  the  cor- 
porators named  in  both  acts.  'He  was  also  treasurer,  and  at  an  annuiil 
meeting  of  the  company,  held  September  7,  1859,  he  presented  an  ac- 
count of  receipts  and  disbursements  in  which  he  claimed  and  was  allowed 
a  credit  of  $100  for  expenses  in  obtaining  the  new  charter.  There  is  no 
minute  showing  a  formal  acceptance  of  the  new  charter  by  the  members 
of  the  corporation  ;  but  it  claims  to  have  acted  under  it  since  its  passage, 
and  is  now  acting  under  it.  Mr.  Stokes  paid  the  interest  upon  the  mort- 
gage until  1870,  when  he  died. 

Two  points  are  made  by  the  counsel  for  the  executrix:  1st.  That  the 
title  of  the  act  of  February  10, 1859,  is  no  part  of  the  act  itself,  and  that 
inasmuch  as  the  enacting  clauses  do4iot  in  express  terms  continue  the 
corporation  created  by  the  act  of  April  15,  1843,  or  make  any  reference 
thereto,  but  apparently  create  another  and  new  corporation  by  the  same 
name,  the  plaintiffs  are  dead  in  law,  their  existence  having  ternunated 
hy  efflux  of  time,  in  pursuance  of  the  limitation  contained  in  the  act  of 
1843.  And  so  they  cannot  maintain  this  action.  2d.  It  is  contended 
that,  granting  that  tlie  new  charter  was  intended  for  the  benefit  of  the 
old  company,  it  does  not  appear  that  its  m^^mbers  ever  accepted  its  pro- 
visions, and  that  without  such  acceptance  they  cannot  claim  its  benefits. 

On  the  first  point  it  must  be  obvious  that  if  we  are  permitted  to  look 
at  the  title  of  the  act  of  1859,  in  order  to  ascertain  its  intent,  and  to  con- 
strue the  act  by  the  intent  there  so  clearly  manifested,  there  is  no  room 
whatever  for  argument.  To  construe  the  act  by  its  title  is  to  end  the 
defendant's  case  on  that  point. 

The  title  and  the  preamble  of  an  act  stand  upon  the  same  footing,  and 
are  said  both  in  the  ancient  and  modern  cases  to  be  no  part  of  the  act 
itself  The  meaning  of  which  plainly  is,  that  they  are  not  to  override 
or  control  the  enacting  clauses.  A  plain  enactment  is  not  t<)  be  set  aside 
by  the  title  or  preamble.  But  it  is  equally  old  and  good  law  that  where 
the  construction  is  at  all  doubtful,  we  may  look  both  to  the  title  and  pre- 
amble to  assist  us  in  arriving  at  the  intention  of  the  law-makers.  "  The 
rehearsal  or  preamble  of  the  statute,^'  says  Lord  Coke,  "is  a  good  meane 
to  find  out  the  meaning  of  the  statute,  and  as  it  were,  a  key  to  open  the 
understanding  thereof:"  Co.  Litt.  79,  a;  upon  which  Mr.  Hargrave  ob- 
serves :  "  Lord  Coke's  manner  of  expressing  himself  on  the  operation  of 
the  preamble  in  the  construction  of  statutes  is  very  observable.  Instead 
of  saying  generally  that  the  preamble  should  control  the  enacting  clauses, 
or  of  limiting  precisely  how  far  it  shall  have  that  eflTect,  which  would 
have  been  attempting  to  make  a  line  where  one  cannot  be  drawn,  he 
cautiously  says,  that  it  is  a  good  mean  to  find  out  the  intention."  Chief 
Justice  Dyer,  in  Plowden,  369,  uses  the  same  expression,  where  he  says 
of  the  preamble,  that  "  it  is  a  key  to  open  the  minds  of  the  makers  of  the 
act  and  the  mischief  which  they  intended  to  redress."  See  also,  Tindal, 
C.  J.,  in  the  Sussex  Peerage,  11  CI.  &  Fin.  143,  and  for  the  same  reason 
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great  respect  is  to  be  paid  to  the  title  in  construing  an  ambiguous 
law.  Heard  vs.  Baskerville,  Hobart,  232.  To  discover  the  meaning  and 
intent  of  the  law-makers  is  the  touchstone  of  the  int(»rpretation  of  statutes; 
and  this  meaning  is  to  be  discovered  **  from  the  whole  act  taken  together, 
its  title,  preamble  and  enacting  clause."  Kirk  vs.  DeaUy  2  Bin.  348.  In 
ascertaining  the  intention  nothing  is  to  be  rejected  from  which  aid  can 
be  derived,  and  llicrefore  the  title  may  claim  a  degree  of  notice  and  is 
entitled  to  its  share  of  consideration.  Deddrick  vs.  Wood,  3  H:ir.  12.  It 
is  unnecessary  to  heap  up  cases  upon  a  point  so  well  established.  The 
whole  law,  ancient  and  modern,  is  concisely  and  luminously  exhibited 
in  the  tw<»  learneil  judgments  pronounced  by  Sharswood,  J.,  in  Cochran 
vs.  The  Library  Co.,  6  Phila.  Reports,  492,  and  Yeager  vs.  Weaver,  14 
P.  F.  Smith,  425. 

Among  the  cases  which  have  been  cited  three  may  be  particularly 
noticed  as  furnishing  illustrations  of  the  effect  to  be  given  to  the  title  of 
a  statute.  In  Deddrick  vs.  Wood,  3  Har.  9,  the  title  played  a  conspicu- 
ous part  in  extending  the  operation  of  the  enacting  clause.  In  Cochran 
vs.  The  Library  Co.,  6  Phila.  Report.s,  492,  it  was  equally  potential  in 
restraining  it.  While  the  rule  that  it  shall  not  overrule  it  contrary  to  its 
plain  command  is  illustrated  with  equal  force  in  Yeager  vs.  Wecner,  14 
P.  F.  Smith,  425. 

In  the  present  case,  if  we  do  not  look  at  the  title,  a  latent  ambiguity 
would  seem  to  lurk  in  the  enacting  clauses  of  the  act  of  1859,  arising  out 
of  the  fact  that  it  incorporates  the  same  persons,  by  the  same  corporate 
name,  in  the  same  place,  for  the  same  purposes,  with  the  same  powers, 
and  almost  in  the  same  words  as  those  mentioned  and  used  in  the  act  of 
1843.  One  of  the  aids  for  the  interpretation  of  laws  is  the  comparison 
of  the  law  with  other  laws,  made  by  the  same  legislature,  that  have  some 
affinity  with  the  subject,  or  that  expressly  relate  to  the  same  point.  1 
Bl.  Com.  60.  Comparing  these  two  acts,  at  what  conclusion  are  we  to 
arrive?  Did  the  Legislature  intend  to  erect  two  corporations,  in'  the 
same  place,  exactly  alike  in  every  particular,  and  consisting  of  the  same 
corporators?  If  so,  it  is,  at  the  least,  a  legal  curiosity.  When  we  look 
at  the  title  of  the  act,  all  is  made  perfectly  clear.  The  second  act  is 
there  declared  to  be  an  amendment  and  extension  of  the  fii-st.  With 
such  a  flood  of  light  cast  upon  the  subject  by  the  Legislature  itself,  are 
we  to  grope  about  in  the  dark  for  their  meaning?  To  shut  our  eyes  to 
the  title  under  such  circumstances  would  be  to  sacrifice  the  plainest  con- 
siderations of  common  sense;  and  common  sense  and  the  law,  as  Wiis 
observed  by  Sir  Thomas  Plumer  in  Colpotjs  vs.  Colpoys,  1  Jac.  R.  465, 
are  seldom  at  variance. 

Upon  the  second  point  the  case  is  also  with  the  plaintifl^s.  To  com- 
plete the  creation  of  a  corporation,  something  moi-e  than  a  grant  is  un- 
questionably necessary.  To  give  it  vitality,  it  must  be  accepted.  The 
government  cannot  incorporate  persons  for  their  benefit,  without  the 
consent  of  such  persons.  It  has  been  held,  however,  that  grants  bene- 
ficial to  corporations  may  be  presumed  to  have  been  accepted.  Charles 
River  Bridge  vs.  Warren  Bridge,  7  Pick.  R.  344. 

It  is  never  indispensable  to  show  a  written  instrument  or  even  a  vote 
of  acceptance.  It  may  be  inferred  from  the  acts  of  the  persons  interested, 
RS  for  example,  from  the  exercise  of  corporate  powers  under  the  act,  the 
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election  of  officers,  the  holding  of  meetings,  tlie  adoption  of  by-laws,  and 
other  corporate  acts.  An  acceptance  by  the  directors  acquiesced  in  by 
the  company  has  been  held  to  be  sufficient  lAn,  and  Ken.  Bank  vs. 
Richardson^  1  Greenl.  R.  70.  The  cases  are  numerous  in  which  it  has 
been  held  that  the  actual  use  of  the  powers  and  privileges  given  furnish 
in  the  absence  of  an  authenticated  record  of  acceptance  sufficient  evidence 
of  it.  A  minority  cannot  bind  a  majority  by  acceptance.  Commonwealth 
vs.  Jarretty  7  S.  <k  R.  460.  But  where  the  members  of  a  company  have 
in  combination  pursued  a  uniform  and  harmonious  course  of  conduct 
which  is  consistent  with  no  other  hypothesis  than  an  acceptance  of  the 
charter,  the  strongest  inference  of  acceptance  arises.  Hear  the  company 
at  its  annual  meeting  directed  their  officers  to  apply  for  a  renewal  of  the 
charter.  It  was  obtained.  The  board  of  directors  accepted  the  renewed 
charter  after  it  had  been  granted.  And  the  company,  at  its  annual  meet- 
ing, approved  the  expenditure  of  money  for  expenses  which  had  been 
incurred  in  obtaining  it.  It  is  fairly  to  be  inferred  from  all  the  facts 
contained  in  the  case  stated,  that  the  company,  without  the  least  dissent, 
accepted  the  renewed  charter,  and  have  been  acting  under  it  from  April, 
1859,  to  the  present  time. 
Judgment  for  the  plaintiffs. 

Samuel  S.  Hoi  ling  tsworik  and  George  TF.  Biddle,  Esqs.,  for  plaintiffs. 
David  W.  Sellers,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  29,  p.  92.] 

Jacob  J.  Uberoth  vs.  The  Union  I^ational  Bank. 

A  surviving  partner  who  has  become  lunatic  is,  notwithstanding  his  lunacy,  entitled 
by  his  committee  to  the  custody  and  control  of  the  partnership  property,  and  may  8U« 
for  the  recovery  of  debts  due  to  the  partnership. 

In  such  suit  the  hmatic  and  his  committee  must  both  be  joined  as  plaintifiB. 

Rule  for  judgment.  Opinion  delivered  March  18,  1872,  by 
Thayer,  J. — This  action  is  brought  to  recover  a  balance  due  by  the 
defendants  to  the  late  firm  of  Hal  bach  &  Sieger.  The  affidavit  of 
defence  discloses  the  facts  that  Hal  bach  is  deceased,  and  that  Sieger,  the 
surviving  partner,  is  a  lunatic.  It  is  objected  that  the  committee  of  the 
latter  cannot  maintain  an  action  to  recover  the  partnership  debts.  If 
the  relation  of  a  surviving  partner  to  the  property  and  assets  of  the 
partnership  was  simply  that  of  a  trustee,  doubtless  the  objection  would 
be  well  taken,  for  when  a  trustee  becomes  a  lunatic  a  court  of  equity 
will  appoint  a  new  one  in  his  stead.  But  a  surviving  partner  is  not  only 
a  trustee  for  the  personal  representatives  of  his  deceased  partner.  He 
has  a  right  of  property  m  the  partnership  effects,  which  entitles  him  to 
their  possession  and  control.  If  he  is  under  a  disability,  his  right  is  to  be 
exercised  by  the  person  who  is  appointed  by  law  to  manage  his  estate. 
He  resembles,  as  to  this,  an  infant,  Avho  must  act  by  his  guardian  or  next 
friend.  By  the  act  of  13th  of  June,  1836,  the  committer  is  charged  with 
the  management  of  his  real  and  personal  estate,  and  we  are  of  opinion 
that  this  includes  the  contrq}  of  the  assets  which  belong  to  him  as  sur- 
viving partner. 

The  committee,  however,  cannot  maintain  an  action  for  the  lunatic's 
property  in  his  own  name  alone.    The  lunatic  and  the  committee  mu8{ 
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both  join  iu  the  action,  the  latter  to  manage  the  interests  of  one  who  is 
disabled  to  protect  himself,  and  the  lunatic  because  he  may  recover  his 
undei'standing,  and  then  is  to  have  the  management  and  disposal  of  his 
own  estate.  Beal  vs.  C'0071,  2  Watts,  184.  Upon  the  plaintifi  making  the 
proper  amendment  and  satisfying  us  that  the  committee  has  given  the 
security  required  by  the  15th  section  of  the  act  of  13tli  June,  1836,  the 
rule  for  judgment  will  be  made  absolute. 

Thomas  J.  Diehly  Esq.,  for  plaintiff. 

Charles  Gilpin^  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  29,  p.  92.] 

City  to  use  op  Mooney  vs.  The  Cottage  Company.* 

1.  The  owner  of  a  square  of  ground  is  entitled  to  an  allowance  of  but  fifty  feet,  on  a 

claim  for  construct! nff  a  sewer  on  the  shorter  front  of  said  lot 

2.  The  claim  may  be  filed  against  the  whole  depth  of  the  lot,  when  it  is  unimprored. 

Sci.fa.  stir  municipal  claim  for  the  construction  of  a  sewer.  Opinion 
delivered  March  16,  1872,  by 

Lynd,  J. — The  grounds  of  defence  set  up  in  the  affidavit  of  defence  are : 

1.  That  the  contractor  Mooney  agreed  with  the  city  of  Philadelphia 
to  do  the  work  for  $2.5$  a  linear  foot,  that  the  defendants  should  be 
charged  at  one-half  that  sum  only,  to  wit,  $1.27 J,  and  that  the  claim 
has  been  filed  for  $1.50.  This  objection  would  not  be  good  even  if  the 
power  of  the  councils  of  the  city  to  fix  the  rates  and  charges  for  sewer 
constructions  were  limited  to  the  price  paid  to  the  contractor;  for  the 
cost  of  the  construction  across  intersections  would,  even  iiiiJer  such  a 
limitation,  be  properly  af«sessed  upon  the  property-holder,  which  would 
increase  the  assessment  against  him  from  ten  to  twelve  and  one-half  per 
cent.  But  no  such  limitation  is  imposed;  the  language  of  tlie  act  of 
March  30,  1866  (City  Digest,  310),  is:  "And  hereafter,  all  the  said 
charges  and  rates  shall  be  fixed  from  time  to  time  by  ordinance  of  coun- 
cils." Under  this  authority  the  city  would  certainly  be  justified  in  fix- 
ing such  a  charge  as  would  cover  not  merely  the  contract  cost  of  the 
intersections,  but  the  deductions  upon  corner  lots  and  all  expenses  prop- 
erly incurred  in  the  sewer  construction  account,  including  a  proporti(5n 
of  the  expenses  of  maintaining  the  highway  and  survey  departments, 
both  of  which  gave  attention  to  various  stages  of  the  work.  Sellers  vs. 
The  City,  6  Phila.  Rep.  253. 

2.  That  councils,  by  ordinance  of  May  12th,  1866,  fixed  the  assess- 
ment or  charges  against  property  owners  for  the  construction  of  culverts 
at  $1.25  per  foot  of  front ;  but  it  is  not  stated  that,  at  the  time  of  the 
construction  of  the  sewer  in  question,  the  charge  made  in  the  claim  was 
not  authorized  by  any  ordinance  then  existing.  In  fact,  the  affidavit 
states  that  the  ordinance  of  1866  was  then  in  full  force,  "  except  so  far  as 
it  applies  to  the  charge  to  be  made  against  the  property  owners ;  '*  and  the 
defendant  is  lefl,  as  to  the  charge,  as  though  the  ordinance  of  1856  had 
not  been  mentioned.  If  the  supplemental  ordinance  be  not  set  out,  we 
may  assume  that  it  is  omitted  because  it  does  not  help  the  defendant. 
There  is  nothing,  therefore,  to  overcome  tjie  prima  facies  of  the  claim 
itself,  to  wit,  that  the  sum  of  $1.50  a  foot  has  been  duly  assessed'* 
against  the  defendant's  property. 

♦  Affirmed  in  S.  C. 
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(ifem,— The  ordinance  of  February  16,  1869,  Ord*s  1869,  page  46, 
fixes  the  charge  at  $1.50.) 

3.  That  defendant  has  not  been  allowed  the  <leductions  to  which  he 
is  entitled  under  the  following  provisions  of  the  ordinance  of  1866: 
"  On  all  corner  lots  an  allowance  shall  be  made  of  one-third  the  length 
of  one  of  their  fronts,  such  allowance  to  be  always  and  only  on  the  street 
or  highway  having  the  lonaest  front.  .  .  .  And  in  case  where  a  full 
block  is  unimproved,  the  depth  of  lot  for  computing  the  allowance  shall 
be  taken  as  half  the  length  of  the  block ;  but  in  no  case  shall  the  allow- 
ance exceed  fifty  feet  on  a  corner  lot" 

The  defendant  is  the  owner  of  the  entire  block  of  ground  betwe^ 
Montgomery  and  Berks,  Twenty-fourth  and  Twenty-fifth  streets,  the 
length  of  fronts  being  on  each  of  the  first-named  streets  about  four 
hundred  feet,  and  on  the  last-named  streets  five  hundred  feet  each.  The 
sewer  in  question  is  laid  along  Montgomery  street ;  and  he  claims  that 
he  is  entitled  to  a  deduction  of  one  hundred  feet,  instead  of  fifty  feet, 
wliich  appears  in  the  claim  to  have  been  allowed  to  him.  Inasmuch  as 
i:  is  not  stated  in  the  afiidavit  that  the  block  is  improved,  we  may  as- 
sume that  it  remains  in  its  natural  or  unimproved  condition  ;  and  the 
depth  of  the  lots  on  Montgomery  street  is  therefore  to  be  estimated  at 
"  one-half  the  length  of  the  block,"  i.  e.,  two  hundred  and  fifty  feet.  The 
defendant,  then,  has  two  corner  lots  on  Montgomery  street,  each  having 
a  front  of  two  hundred  feet,  and  each  extending  in  depth — the  one  along 
Twenty-fourth  street,  and  the  other  along  Twenty-fifth  street — two  hun- 
dred and  fifty  feet ;  and  inasmuch  as  the  allowance  shall  be  "  always  and 
only  on  the  street  having  the  longest  front,"  the  defendant  must  claim  the 
"ordained  "  allowance,  when  the  sewere  shall  be  laid  along  Twenty-fourth 
and  Twenty-fifth  streets. 

(Mem. — For  brevity  we  have  stated  the  dimensions  of  defendant's  lot 
as  though  its  southwestern  corner  had  not  been  cut  off  by  Ridge  avenue. 
Of  this  he  cannot  complain.) 

It  must  not  be  overlooked  that  these  deductions  are  ex  gratia,  and, 
therefore,  the  reasonableness  of  the  conditions  upon  which  they  are 
aljowed  are  not  and  cannot  be  assailed  by  the  property  owners. 

4.  That  the  claim  is  filed  against  the  entire  block  of  ground  for  work 
done  upon  only  one  of  the  streets.  We  can  find  nothing  in  the  acts  of 
assembly,  authorizing  the  city  to  file  claims  for  the  recovery  of  the  cost 
of  street  improvements  made  in  front  of  unimproved  lots,  to  prevent  her 
from  including  the  entire  depth  of  the  lot,  even  should  that  extend 
through  the  whole  block  to  another  street. 

5.  There  is  nothing  in  the  alleged  defect  of  preliminary  notice  to  the 
defendant  before  the  filing  of  the  claim.  The  city  solicitor  signed  the 
notice,  and  it  was  duly  served  upon  the  defendant.  That  it  was  also 
signed  by  the  counsel  for  the  "  use  "  plaintiflT,  and  contained  a  direction 
to  pay  the  amount  of  the  assessment  to  the  latter,  cannot  be  excepted 
to  by  the  defendant. 

The  city  solicitor  may  designate  an  agent  to  whom  such  payment 
may  be  made,  and  the  receipt  of  such  agent  is  a  valid  acquittance — 
which  is  all  that  the  property  owner  needs,  and  all  that  he  can  require. 

Rule  absolute. 

Henry  C,  Terry,  Esq.,  for  plaintiff. 

J,  Howard  Gendell  and  E,  Spencer  Miller,  Esqs.,  for  defendant 
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[Leg.  Int.,  Vol.  30,  p.  4.] 

Neide  vs,  Pennypacker. 

An  assignment  of  mortgage  being  recorded  under  the  act  of  April  9th,  1849,  is  notioe 
to  subsequent  purchasers. 

Neide  purchased  a  mortgage  from  Fox,  who  was  acting  as  agent  under  letter  of  attor- 
ney from  the  mortgagee.    Fox  was  a  conveyancer  and  was  usually  em|>loyed  by 

•  Neide  in  such  matters.  Neide  had  his  assignment  recorded  and  then  left  it  and  the 
mortgage  in  the  hands  of  Fox  to  keep  for  him.  Fox  fraudulently  claiming  to  still 
act  under  the  letter  of  attorney  from  the  mortgagee,  assigned  and  delivered  the  mort- 
gage to  Pepper  and  absconded  with  the  proceeds :  iSemble— The  act  of  Neide  in  leav- 
ing the  mortgage  and  letter  of  attorney  in  Fox's  hands,  was  not,^nder  the  circum- 

«  stances,  such  negligence  as  forfeited  his  title  or  postponed  it  to  Pepper's. 

Exception  to  auditor's  report.  Opinion  delivered  September  28, 
1872,  by 

Mitchell,  J. — Two  claimants  appearing  for  a  mortgage,  the  mort- 
gagor after  suit  brought,  paid  the  money  into  court,  and  by  consent  of 
all  parties  an  auditor  was  appointed  to  report  which  of  the  claimants 
was  legally  entitled  to  the  fund. 

The  facts  as  reported  by  the  auditor  are  th^e :  The  mortgagee  left 
his  mortgage  and  a  letter  of  attorney  to  sell  it  in  the  hands  of  Raimond 
D.  Fox,  a  conveyancer  in  the  city  of  Philadelphia.  Fox,  as  attorney 
in  fact  of  the  mortgagee,  sold  the  mortgage  to  Neide,  the  plaintiff,  who 
had  the  assignment  to  him  recorded,  and  then  handed  all  the  papers 
back  to  Fox  to  keep  for  him  in  his  fire-proof.  Fox  was  at  that  time  a 
conveyancer  of  good  standing,  and  Neide  had  left  in  his  charge  similar 
papers  in  other  transactions,  both  before  and  after  this. 

Subsequently,  Fox  fraudulently  claiming  to  still  act  under  the  letter 
of  attorney  from  the  mortgagee,  sold  and  delivered  the  mortgage  to 
Pepper,  and  absconded  with  the  proceeds. 

The  argument  for  Pepper  is,  that  he  was  a  bo7ia  fide  purchaser  for 
value  without  notice  of  the  previous  assignment  to  Neide,  and  that  the 
latter  had  been  guilty  of  gross  negligence  in  leaving  the  mortgage  and 
the  letter  of  attorney  from  the  mortgagee  in  the  hands  of  Fox,  thus 
enabling  him  to  commit  the  fraud. 

Two  questions  thus  arise  in  this  case:  first,  whether  the  recordiug'of 
the  assignment  to  Neide  was  notice  to  Pepper?  and  second,  if  not,  was 
there  such  gross  negligence  on  the  part  of  Neide,  as  must  postpone  his 
claim  to  that  of  Pepper? 

In  Mott  vs.  Clark,  9  Barr,  399,  Judge  Rogers,  following  the  dictum 
of  Jud;^e  Kennedy,  in  Craft  vs.  Webstery  4  Kawle,  241,  stated  the  law 
pixsitively,  that  an  assignee  of  a  mortgage  is  not  bound  to  record  his 
assignment.  Subsequentlv,  in  Philips  vs.  Bank  of  Lewustown,  6  Harris, 
401,  the  Supreme  Court  decided  that  the  assignment  of  a  mortgage  was 
so  i'ar  within  the  recording  act  of  1715,  that  when  recorded  a  certified 
copy  of  it  is  evidence.  As  it  was  not  necessary  for  the  decision  of  that 
case,  J udge  Lewis,  in  delivenng  the  opinion  of  the  court,  avoided  expressly 
overruling  Mott  vs.  Clark,  and  limited  the  decision  to  the  single  point  of 
the  admissibility  of  a  certified  copy,  but  it  is  impossible  to  reconcile  the 
argument  by  which  he  reaches  that  conclusion,  with  the  validity  of  the 
d  M'ision  in  3fott  vs.  Clark, 

So  far,  then,  as  regards  the  act  of  1715,  though  there  has  been  no  ex- 
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press  decision  that  under  it  an  assignment  of  a  mortgage  may  be  recorded, 
80  as  to  be  notice  to  subsequent  purchasers,  yet,  taking  the  latest  expres- 
sion of  the  Supreme  Court  on  the  subject,  we  might  so  decide  without 
disr^rding  any  binding  authority,  or  any  clearly  indicated  opinion  of 
that  court.  We  are  not  required,  however,  to  do  this.  Oraft  vs.  Webster 
was  decided  in  1833 ;  Mott  vs.  Clark,  in  1848 ;  and  Philips  vs.  Bank, 
though  decided  in  1852,  was  a  decision  on  the  admissibility  of  a  certified 
copy  of  a  record  made  in  1848.  By  the  act  of  April  9,  1849,  sec.  14, 
P.  L.  547,  it  was  enacted  that  "  all  assignments  of  mortgages.  .  .  .  may 
be  recorded  in  the  office  for  recording  of  deeds  in  the  county  in  which 
the  mortgage  assigned.  .  .  .  may  be,  or  shall  have  been  recorded ;  and 
the  record  of  such  instrument,  or  a  duly  certified  copy  thereof,  shall  be  as 
good  evidence  as  the  original  assignment,"  etc.  This  act  is  so  fur  without 
judicial  construction,  unless  in  a  case  in  our  own  court  presently  to  be 
noticed.  It  is  significant  that  this  act  followed  within  a  year  the  de- 
cision in  Mott  vs.  Clark,  and  also  that  the  language  used,  "  may  be  re- 
corded," is  the  exact  language  of  the  acts  of  1715  ;  of  April  15,  1828, 
10  Sm.  249;  of  March  14,  1846,  sec.  1,  P.  L.  124;  of  April  26,  1850, 
sec.  24,  P.  L.  581 ;  and  of  April  26,  1854,  sec.  1,  P.  L.  501 ;  and  that  in 
nearly  all  of  our  recording  acts,  the  grant  of  authority  to  record  is 
immediately  followed,  as  in  the  act  of  1849,  by  a  provision,  that  certified 
copies  shall  be  admissible  in  evidence. 

We  should  have  little  difficulty  in  deciding  this  case  upon  this  point, 
were  it  not  for  our  own  decision  in  Goff  vs.  Denny ,  2  Phila.  275,  which 
the  learned  auditor  in  this  case  considered  a  binding  authority  upon  him, 
contrelliug  the  result  at  which  he  would  otherwise  have  arrived.  That 
was  a  scire  facias  mr  mortgage,  to  which  the  terre  tenant  filed  an  affidavit 
of  defence,  alleging  that  he  was  a  purchaser  at  sheriff's  sale,  and  that. the 
mortgage  had  been  merged  and  extinguished  by  a  conveyance  of  the  land 
by  the  mortgagor  to  the  mortgagee.  It  was  admitted,  however,  that  prior 
to  this  conveyance,  the  mortgagee  had  assigned  the  mortgage,  and  it  was 
clear,  therefore,  that  no  merger  had  taken  place.  The  contention  of  the 
terre  tenant  really  was,  that  inasmuch  as  the  records  showed  a  convey- 
ance of  the  land  by  the  mortgagor  to  the  mortgagee,  he  as  a  purchaser  at 
sheriff's  sale  was  entitled  to  rely  on  the  prima  facie  presumption  of 
merger,  and  that  the  plaintiff's  omission  to  record  his  assignment  was 
such  gross  negligence,  that  it  would  bar  his  title  as  against  a  purchaser 
at  sheriff's  sale,  who  thought  he  was  buying  the  land  free  of  the  mort- 
gage. This  is  the  point  really  decided  by  that  case,  and  the  expression 
of  the  former  learned  President  of  this  court,  "  that  the  assignee  was  not 
bound  to  record  the  assignment  is  a  point  too  well  settled  to  be  now 
i>haken,"  must  be  taken  in  connection  with  the  case  really  in  his  mind. 
His  brief  dismissal  of  the  point  with  a  reference  to  Mott  vs.  Clark  indi- 
cates that  the  act  of  1849  was  not  present  to  this  thought,  even  if  the 
case  arose  under  it,  a  fact  as  to  which  the  report  gives  no  information. 

We  do  not,  therefore,  regard  this  case  as  a  controlling  authority. 

Construing  the  act  of  1849,  therefore,  by  the  settled  construction  of 
others  almost  identical  in  language,  and  looking  at  its  intent  as  a  part 
of  our  whole  system  of  recording,  we  are  of  opinion  that  an  assignment 
of  a  mortgage,  when  recorded  under  its  provisions,  is  notice  to  all  sub- 
sequent assigneed. 
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This  is,  of  course,  decisive  in  the  plaintiff's  fkvor,  for  having  put  his 
assignment  on  record,  Pepper  must  be  held  to  have  had  notice  of  it,  and, 
therefore,  can  claim  no  superior  equity.  We  may  remark,  however, 
on  the  second  point,  that  tne  majority  of  the  court  are  not  convinced 
that,  under  the  circumstances,  Neide  was  guilty  of  such  negligence  as 
would  forfeit  his  title,  or  postpone  it  to  Pepper's,  even  had  the  latter  been 
a  purchaser  without  notice. 

Exception  sustained,  and  the  balance  of  the  fund  in  court,  after  de- 
ducting expenses  and  fees,  awarded  to  Carroll  Neide,  the  plaintiff  in  tl  e 
execution. 

W,  M.  Lansdale,  Esq.,  for  exception. 
B,  Robins,  Esq.,  contra. 


1.  Actual  notice  of  regulation  that  telegraph  company  will  not  be  liable  for  error  in 

message,  unless  repeated,  must  be  proved  to  excuse  negligence. 

2.  Whether  the  receiver  of  a  telegram  could  be  bound  by  such  a  rule  discussed. 

Opinion  delivered  December  28,  1872,  by 

Mitchell,  J. — This  is  an  action  on  the  case  against  the  telegraph 
company  for  negligence. 

On  the  trial  plaintiff  proved  the  receipt  by  him  from  defendant  of  a 
despatch  written  upon  a  printed  form,  as  followi: 

"  Western  Union  Telegraph  Company. 

"  The  rules  of  this  company  require  that  all  messages  received  for  trans- 
Miission  shall  be  written  on  the  message  blanks  of  the  company,  under 
and  subject  to  the  conditions  printed  thereon,  which  conditions  have  been 
agreed  to  by  the  sender  of  the  following  message : 

"Gallipolis,  O.,  Nov.  12, 1869. 
"  To  Geo.  F.  Harris,  Philadelphia. 

"Send  five  thousand  (5000)  one  x  twenty-four  and  a-half  (24i)  paper 


The  original  despatch,  as  written  by  the  sender,  was  then  read  in 
evidence.  It  was  for  only  500  sacks,  and  was  written  upon  a  printed 
form  ox  blank  containing  among  others  the  usual  condition  as  to  non- 
liability of  the  company  for  error  in  messages  unless  repeated. 

Plaintiff  testified  to  the  making  of  5000  sacks,  the  refusal  of  his  cus- 
tomer to  take  more  than  the  500  ordered,  and  the  loss  on  a  resale  of  the 
4500  thrown  on  his  hands.  He  then,  with  a  view  of  aflSrmatively  prov- 
ing negligence,  called  several  witnesses,  who  testified  as  experts  that  thj 
mistake  of  five  thousand  for  five  hundred  both  in  the  written  numbers 
and  the  figures  was  not  likely  to  occur  from  the  ordinary  and  unavoid- 
able accidents  of  telegraphy.    Plaintiff  then  closed. 

The  question  was  reserved,  whether  plaintiff  could  recover  without 
proof  of  the  repetition  of  the  message,  and  defendant  called  witnesses 
to  prove  that  such  a  mistake  might  occur  from  the  difficulties  inherent 
in  the  art  of  telegraphy,  and  that  there  was  no  negligence  in  fact  on  its 
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part.  The  case  went  to  the  jury  on  the  question  of  negligence,  and  they 
found  a  verdict  for  plaintiff. 

This  is  now  a  rule  for  a  new  trial,  and  a  motion  by  defendant  for 
judgment  non  obstante  veredicto. 

It  will  be  seen  from  this  statement  of  facts,  that  this  case- differs  essen- 
tially from  Passnwre  vs.  Telegraph  Company ,  which  was  argued  at  the 
same  time.  That  was  an  action  by  the  sender  of  the  message,  who 
was  conceded  to  have  had  notice  of  the  regulation  as  to  the  repeating 
of  messages,  and  whose  rights  arose  under  and  were  limited  by  the  con- 
tract.   This  action  is  by  the  receiver  of  the  message,  and  is  in  tort. 

Two  questions  arose  in  this  case:  First,  was  there  sufficient  notice 
brought  home  to  plaintiff  of  the  regulation  as  to  repetition  of  messages? 
Secondly,  if  so,  was  the  plaintiff  in  this  action  bound  by  such  notice? 

Upon  the  first  point  we  are  of  opinion  that  the  notice  was  not  suffi- 
cient. The  defendant  delivered  to  plaintiff  a  wrong  message,  and  the 
jury  have  found  . that  the  error  was  caused  by  the  defendant's  negligence. 
The  defendant,  ftierefore,  is  in  the  position  of  a  wrongdoer,  and  a  notice, 
to  excuse  him,  must  be  so  full,  clear  and  explicit,  that  it  would  be  negli- 
gence in  the  plaintiff  to  disregard  it.  The  notice  proved  was  onlv  a 
notice  that  there  were  regulations  of  the  company,  and  that  they  tad 
been  agreed  to  by  the  sender  of  the  message.  Not  the  slightest  specifica- 
tion is  given  of  the  nature  of  the  regulations,  nor  any  caution  to  the 
receiver  of  the  message  that  they  might  be  important  for  him  to  examine. 
We  cannot  say  that  there  was  anything  in  such  a  notice  that  put  the 
plaintiff  upon  ijiquiry  or  action,  at  his  peril. 

As  the  first  point  is  decisive  in  plaintiff's  favor,  we  are  not  called  upon 
to  decide  the  second.  But  we  may  say  that,  treating  this  action  as  purely 
in  tort  for  misfeasance,  it  would  seem  upon  principle  that  the  plaintin 
could  not  be  bound  by  such  notice ;  and  such  appears  to  be  the  opinion 
qf  the  Supreme  Court  in  Netv  York  and  Western  Telegraph  Company  vs. 
Dryhurgh,  11  Casey,  30*^,  where  Woodward,  J.,  says,  this  company 
"charge  fifty  per  cent,  advance  upon  the  usual  price  of  transmission, 
where  the  sender  demands  that  the  message  be  repeated  back  to  the  first 
operator,  and  Le  Roy  did  not  pay  it.  If  it  be  granted  that,  in  conse- 
quence of  his  not  purchasing  this  security  against  mistakes,  he  could 
not  hold  the  company  liable,  it  does  not  follow  that  Dryburgh  cannot 
He  did  not  know  whether  the  message  had  been  repeated  back  to  Le 
Roy  or  not." 

It  may  very  well  be  that  the  regulation  as  to  repetition  of  messages 
-  will  become  so  universal  in  the  practice  of  telegraphy,  that  it  will  be 
considered  to  be  known,  constructively  at  least,  to  all  persons  sending  or 
receiving  messages,  and  that  it  will  be  held  negligence  in  any  person  to 
act  upon  any  important  telegram  without  having  it  repeated.  But  such 
custom  is  not  in  evidence  in  this  case,  and  it  is  not  for  this  court  to  lead 
the  way  in  such  decision.  After  very  full  consideration,  we  are  unable 
to  distinguish  this  from  Dryburgh 's  case,  which  is  a  binding  authority  in 
this  State.  The  rule  for  a  new  trial  must,  therefore,  be  discharged,  and 
judgment  entered  for  the  plaintiff  on  the  verdict, 
jf  Quincy  Hnnsicker,  Esq.,  forplaintiff. 

Geo.  L,  Cratcfoi'd,  Rsq.,  and  Jaon.  Benjamin  Harris  Brewster,  for  de- 
fendant. 
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[Leg.  Int.,  Vol.  30,  p.  6.] 

Mayer  vs.  Gimbel. 


A  plea  of  defendant's  bankruptcy  should  conclude  with  a  verification. 

This  was  au  action  of  assumpsit  on  book  account  and  notes.  Defend- 
ant pleaded  that  after  the  accruing  of  the  alleged  causes  of  action  he  was 
adjudged  a  bankrupt,  and  was  discharged  from  all  debts  or  claims  prov- 
able against  his  estate,  and  of  this  he  put  himself  upon  the  country. 

Plaintiff  demurred  to  this  plea,  and  assigned  for  cause  of  demurrer 
that  it  should  have  concluded  with  a  verification. 

Michael  Arnold,  Jr.,  Esq.,  for  demurrer 

M,  Hampton  Todd,  Esq.,  contra. 

Opinion  delivered  December  28th,  1872,  by 

MiTCUELL,  J. — It  appears  to  be  settled  in  English  practice  that  a  plea 
of  discharge  in  bankruptcy  shall  conclude  to  the  country,  and  this  is 
supposed  to  result  from  the  language  of  the  English  bankrupt  act,  or 
from  a  long  continued  usage  of  the  profession.  Sheen  vs.  Garrett,  6  Bing. 


This,  however,  is  au  anomaly,  and  there  is  nothing  in  our  bankrupt 
act  to  require  us  to  adopt  it.  The  plea  introduces  new  matter  in  con- 
fession and  avoidance  of  plaintiff's  claim,  and  ought  to  conclude  with  a 
verification.  The  case  of  Patrick  vs.  Brown,  7  Phila.  143,  has  been  cited 
as  a  decision  of  this  court  sustaining  the  present  form  of  plea,  but  we  do 
not  so  regard  it.  That  case  purposely  left  the  question  open  for  future 
settlement,  and  decided  that  a  plea  plaintiff^ a  oankruptcy  should  con- 
clude with  a  verification.  We  think  a  plea  of  defendant's  bankruptcy 
should  conclude  in  the  same  way.  Plaintiff  can  flien  reply,  and  if  de- 
fendant thinks  the  replication  sets  up  matter  inadmissible  under  the 
bankrupt  act,  he  can  raise  the  question  clearly  by  a  demurrer. 
Demurrer  sustained,  with  leave  to  the  defendant  to  amend. 


Passmore  v8.  The  Western  Union  Telegraph  Company. 

1.  a  regulation  that  a  telegraph  company  will  not  be  responsible  for  the  correctness 

of  messages  unless  repeated,  is  not  so  far  contrary  to  private  interest  or  the  public 
good,  as  to  justify  a  court  of  justice  in  pronouncing  it  void. 

2.  As  to  the  time  when  a  contract  becomes  binding,  by  letter  or  telegram,  discussed. 

Rule  for  a  new  trial  and  motion  for  judgment  on  points  reserved.' 
Opinion  delivered  Janiuiry  25,  1873,  by 

Hare,  P.  J. — This  is  an  action  against  the  Western  Union  Telegraph 
Company,  to  recover  damages  for  a  mistake  committed  by  their  servants 
in  the  transmission  of  a  telegraphic  message  from  Parkersburg,  in  West 
Virginia,  to  Philadelphia.  The  telegram  as  originally  written  by  the 
plaintiff  was  as  follows : 


"  Parkersburg,  April  14, 1865. 
"To  P.  Edwards,  423  Walnut  street,  Philadelphia. 
"  I  hold  the  Tibb's  tract  for  you.    All  will  be  right." 


686.  [19  E.  C.  L.  R.] 
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Unfortunately,  through  sortie  unexplained  mistake  or  accident,  an  s 
was  substituted  for  an  h,  so  that  the  message  when  delivered  in  this  city 
read,  "  I  sold  the  Tibb's  tract,"  etc.  Edwards  thereupon  broke  off  the 
contract  into  which  he  had  entered  for  the  purchase  of  the  land.  The 
mistake  was  not  discovered  until  the  2d  or  3d  of  May,  when  the  plain- 
tiff came  to  Philadelphia,  and  had  an  interview  with  Edwards,  who 
said  that,  supposing  the  telegram  to  be  correct,  he  had  made  other 
arraugements. 

The  jury  found  a  verdict  for  the  plaintiff  subject  to  the  opinion  of  the 
court  on  the  following  points: 

1.  Whether  the  defendants  are  liable  in  this  case,  the  plaintiff  not 
having  insured  the  message  nor  directed  it  to  be  repeated,  and 

2.  That  the  form  in  which  the  telegram  was  transmitted  by  the  de- 
fendants and  received  by  Edwards,  did  not  discharge  Edwards  from  his 
liability  as  a  purchaser  under  his  contract  with  the  plaintiff,  and  there- 
fore that  the  damages  sustained  by  the  plaintiff  were  not  a  necessary  or 
legal  consequence  of  the  default  of  the  telegraph  company. 

It  being  agreed  that  judgment  should  be  entered  for  the  defendants  if 
the  court  in  banc  were  of  opinion  with  them  on  either  point. 

The  first  point  grows  out  of  the  terms  and  conditions  prescribed  by  the 
company  for  the  receipt  and  transmission  of  all  messages.  These  were, 
inter  aim : 

"  In  order  to  guard  against  and  correct  as  much  as  possible  some  of 
the  errors  arising  from  atmospheric  and  other  causes  appertaining  to 
telegraphy,  every  important  message  should  be  repeated,  by  being  sent 
back  from  the  station  at  which  it  is  to  be  received  to  the  station  from 
which  it  is  originally  sent.  Half  the  usual  price  will  be  charged  for 
repeating  the  message,  and  while  this  company  in  good  faith  will  en- 
deavor to  send  messages  correctly  and  promptly,  it  will  not  be  responsi- 
ble for  errors  or  delays  in  the  transmission  or  delivery,  nor  for  the  non- 
delivery of  REPEATED  MESSAGES  beyoud  TWO  HUNDRED  times  the  sum 
paid  for  sending  the  message,  unless  a  special  agreement  for  insurance  be 
made  in  writing,  and  the  amount  of  risk  specified  on  this  agreement  and 
paid  for  at  the  time  of  sending  the  message.  Nor  will  the  company  be 
responsible  for  any  error  or  delay  .in  the  transmission  or  delivery,  or  for 
the  non-delivery  of  an  unrepeated  message,  beyond  the  amount  paid 
for  sending  the  same,  unless  in  like  manner  specially  insured,  and  amount 
of  risks  stated  hereon,  and  paid  for  at  the  time." 

If  this  regulation  is  valid,  there  is  obviously  an  end  of  the  plaintiff's 
case.  It  is  conceded  that  he  knew  of  the  rule,  and  did  not  require  the 
message  to  be  repeated.  He  cannot,  therefore,  make  the  defendants 
answerable  in  damages  consistently  with  the  terms  to  which  he  tacitly 
agreed.  It  is  a  general  principle  that  a  man  who  seeks  to  enforce  a  con- 
tract shall  not  recover  more  than  the  contract  gives.  It  is  for  him  to 
consider,  in  entering  into  the  obligation,  what  shall  be  the  limit  of  the 
liability  on  the  other  side.  If  he  assente  to  a  pfo vision  that  the  opposite 
party  shall  not  be  answerable  in  a  given  case,  or  unless  certain  conditions 
are  fulfilled,  he  cannot  rely  on  the  disadvantageous  result  of  the  bargain 
as  a  reason  for  relief. 

This  consideration  might  be  conclusive,  if  the  action  were  ex  contractUy 
or  founded  solely  on  the  agreement  between  the  plaintiff  and  defendants. 


92 


PHILADELPHIA  REPORTS. 


Such,  however,  is  not  the  case.  It  is  an  action  ex  delicto  for  the  breach 
of  duty  which  the  defendants  owe  to  every  man,  to  receive  the  messages 
which  he  may  wish  to  send,  and  transmit  them  to  their  destination. 
This  obligation  was  anterior  to  the  contract,  and  is  not  necessarily  sus- 
ceptible of  being  modified  by  it.  Having  its  foundation  in  a  rule  of  law, 
it  cannot  be  varied  or  restricted,  except  in  subordination  to  the  principles 
on  which  the  rule  depends.  The  maxim  quilihet  potest  renundare  juri 
pro  8e  inducto,  does  not  apply  when  the  right  in  question  is  conferred 
on  the  individual  with  a  view  to  his  protection  and  for  the  common 
good. 

The  plaintiff  calls  for  the  application  of  this  doctrine  to  the  case  in 
hand.  The  condition  against  liability  for  unrepeated  messages  is,  in  his 
eyes,  one  which  the  defendants  could  not  legally  impose.  It  is,  as  he 
.contends,  virtually  a  stipulation  for  immunity  against  the  consequences 
of  their  own  negligence,  and  therefore  invalid. 

If  such  be  the  nature  of  the  regulation,  it  cannot  operate  as  a  defence. 
The  defendants  are  public  agehts,  and  as  such  bound  to  the  exact  dili- 
gence which  is  the  condition  precedent  of  all  faithful  service.  Their 
charter  was  not  conferred  upon  them  merely  as  a  means  whereby  gain 
might  accrue  without  the  risk  incident  to  individual  responsibility.  It 
is  a  great  and  beneficial  franchise  confided  to  their  hands  for  the  better 
attainment  of  an  object  in  which  the  community  at  large  are  interested. 
They  are,  therefore,  not  less  than  a  railway  company  or  a  corporation 
organized  to  supply  gas  or  water,  under  an  obligation  to  exercise  their 
peculiar  function  in  a  way  to  attain  the  end  proposed,  and  must  respond 
in  damages  to  every  one  who  is  injured  by  a  want  of  due  care  on  their 
part,  or  on  that  of  the  agents  whom  they  employ.  This,  as  the  case  of 
The  Telegraph  Co.  vs.  Dryburgh,  35  Penna.  298,  indicates,  is  true,  not 
only  as  it  regards  those  who  contract  with  them,  but  of  third  persons, 
who  having  entered  into  no  relation  of  contract,  are  yet  injured  by  their 
negligence. 

The  fundamental  truth  of  the  plaintiff's  contention  is  therefore  un- 
deniable ;  but  like  most  truths,  it  is  limited  by  other  and  collateral 
principles.  A  railway,  telegraph  or  other  company  charged  with  a  duty 
which  concerns  the  public  interest,  caflnot  screen  themselves  from  liabil- 
ity for  negligence,  but  they  may  prescribe  rules  calculated  to  insure 
safety,  and  diminish  the  loss  in  the  event  of  accident,  and  declare  that 
if  these  are  not  observed,  the  injured  party  shall  be  considered  as  in 
default,  and  precluded  by  the  doctrine  of  contributory  negligence.  The 
rule  must,  however,  be  such,  as  that  reason,  which  is  said  to  be  the  life 
of  the  law,  can  approve;  or  at  the  least,  such  as  it  need  not  condemn. 
By  no  device  can  a  body  corporate  avoid  liability  for  fraud,  for  wilful 
wrong,  or  for  the  gross  negligence  which,  if  it  does  not  intend  to  occasion 
injury,  is  reckless  of  consequences,  and  transcends  the  bounds  of  right 
with  full  knowledge  that  mischief  may  ensue.  Nor,  as  I  am  inclined  to 
think,  will  any  stipulation  against  liability  be  valid,  which  has  the  pecu- 
niary interest  of  the  corporation  as  its  sole  object,  and  takes  a  safeguard 
from  the  public  without  giving  anything  in  return.  But  a  rule — which, 
in  marking  out  a  path  plain  and  easily  accessible,  as  that  in  which  the 
company  guarantees  that  every  one  shall  be  secure,  declares  that  if  any 
man  prefers  to  walk  outside  of  it,  they  will  accompany  him,  will  do  their 
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best  to  secure  and  protect  him,  but  will  not  be  insurers,  will  not  consent 
to  be  responsible  for  accidents  arising  from  fortuitous  and  unexpected 
causes,  or  even  from  a  want  of  care  and  watchfulness  on  the  part  of  their 
agents — may  be  a  reasonable  rule,  and  as  such,  upheld  by  the  courts. 

Applying  this  test  to  the  case  in  hand,  does  the  evidence  disclose  any 
sufficient  ground  for  overruling  a  defence  which  is  prima  facie  valid  ? 
The  burden  of  proof  is  on  the  plaintiff!  It  is  for  him  to  show  in  what 
respect  a  regulation  which  he  tacitly  accepted  is  so  far  hostile  to  the 
interest  of  the  community,  or  of  that  portion  of  it  which  uses  telegraphy 
as  a  means  of  communication,  that  the  law  should  not  suffer  it  to  stand. 
Unless  this  is  so  clear  as  to  be  legally  indisputable,  the  judiciary  should 
obviously  refrain  from  interfering  with  the  contract  as  framed  by  the 
parties,  and  refer  the  subject  to  the  Legislature,  who  can  at  any  time 
regulate  the  whole  by  statute. 

We  are  fully  aware  of  the  importance  of  the  question,  and  have  no 
desire  to  relax  the  iust  measure  of  accountability  in  cases  of  this  descrip- 
tion. Telegraphy,  like  the  other  powerful  instruments  which  science  has 
placed  at  the  disposal  of  man,  is  capable  of  being  a  source  of  injury  in- 
stead of  benefit.  That  the  intelligence  which  it  conveys  is  prompt  will 
serve  no  good  purpose,  if  mistakes  occur  during  the  process  of  tranpmis- 
fiion.  The  difficulty  of  avoiding  them  is,  notwithstanding,  greater  than 
might  at  first  appear.  The  function  of  the  telegraph  differs  from  that 
of  the  post-office  in  this,  that  while  the  latter  is  not  concerned  with  the 
contents  of  the  missive,  and  merely  agrees  to  forward  it  to  its  address, 
the  former  undertakes  the  much  more  difficult  task  of  transcribing  a 
me&sage  written  according  to  one  method  of  notation,  in  characters  which 
are  entirely  different,  with  all  the  liability  to  error  necessarily  incident 
to  such  a  process.  Nor  is  this  all.  The  telegraph  operator  is  separated 
by  a  distance  of  many  uiiks  from  the  paper  on  which  he  writes,  so  that 
his  eye  cannot  discern  and  correct  the  mistakes  committed  by  his  hand. 
It  was  also  contended  during  the  argument,  that  the  electric  fluid  which 
is  used  as  the  medium  of  communication  is  liable  to  perturbations  arising 
from  thunder-storms,  and  other  natural  causes.  It  is,  therefore,  obvious, 
that  entire  accuracy  cannot  always  be  obtained  by  the  greatest  care,  and 
that  the  only  method  of  avoiding  error  is  to  compare  the  copy  with  the 
original,  or  in  other  words,  that  the  operator  to  whom  the  message  is 
sent  should  telegraph  it  back  to  the  station  whence  it  came. 

So  far  the  inquiry  is  plain  ;  but  here  a  question  of  some  difficulty  pre- 
sents itself.  Should  every  message  be  repeated,  or  only  those  which  are 
of  sufficient  importance  to  make  such  a  precaution  requisite  ?  In  answer- 
ing this  question  it  must  be  remembered  that  the  repetition  of  a  message 
necessarily  involves  delay  and  expense.  The  mail  may  transmit  any 
number  of  letters  simultaneously,  but  a  telegram  has  exclusive  possession 
of  the  wires  during  its  passage  over  the  line.  While  one  message  is  re- 
peated, others  are  delayed,  which  may  at  times  be  of  serious  consequence. 
There  is,  moreover,  an  increase  of  cost,  which,  though  trivial  in  each 
instance,  would  be  formidable  in  the  aggregate,  and  necessarily  augment 
the  rate  of  charging  in  a  ratio  which  has  been  roughly  calculated  at  one- 
half  Such  must  be  the  result,  if  every  one  who  wishes  to  engage  rooms 
at  a  hotel  or  put  a  question  of  friendly  interest  must  submit  to  the  ex- 
pense and  possible  delay  of  repetition. 
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On  the  other  hand,  the  convenience  of  the  opposite  course  is  not  less 
manifest.  Instead  of  pass^ing  every  message  twice  over  the  line,  those 
only  are  to  be  repeated  which  from  their  importance  demand  peculiar 
care.  And  as  the  company  cannot  know  what  telegrams  fall  within  this 
category,  the  question  is  referred  to  the  person  chiefly  interested.  Obvi- 
ously he  who  sends  a  communication  is  best  qualified  to  judge  whether 
it  should  be  returned  for  correction.  If  he  asks  the  company  to  repeat 
the  message,  and  they  fail  to  comply,  they  will  clearly  be  answerable 
for  any  injury  that  may  result  from  the  omission.  If  he  does  not  make 
such  a  re<iue5it  he  may  well  be  taken  to  have  acquiesced  in  the  conditions 
which  they  prescribe,/and  at  all  events  cannot  object  to  the  want  of  a 
precaution  he  has  virtually  waived.  It  is  not  a  just  ground  of  complaint 
that  the  power  to  choose  is  coupled  with  an  obligation  to  pay  an  addi- 
tional sum  to  cover  the  cost  of  repetition.  If  it  were  not,  the  company 
would  in  all  probability  be  called  on  to  repeat  every  message,  with  the 
inevitable  effect  of  putting  the  public  to  an  increased  expense,  without 
any  corresponding  gain. 

We  arcj  therefore,  inclined  to  think  that  the  regulation  in  question, 
or  at  least  so  much  of  it  as  has  been  ccmsidered  in  this  opinion,  is  well 
calculated  to  reconcile  the  economy  and  despatch  which  the  mass  of  the 
community  principally  desire,  with  the  security  against  accident  which 
each  individual  is  entitled  to  demand.  But  we  limit  ourselves  by  say- 
ing that  it  is  not  so  far  contrary  to  private  interest  or  the  public  good 
as  to  justify  a  court  of  justice  in  pronouncing  it  invalid. 

We  have  not  arrived  at  this  conclusion  without  a  just  diffidence  aris- 
ing from  the  novelty  of  the  subject  and  the  want  of  any  controlling 
authority  in  this  State.  But  it  is  satisfactory  to  know  that  the  princi- 
ples set  forth  above  are  sustained  by  the  judgment  of  the  Supreme  Court 
of  Massachusetts,  in  Ellis  vs.  The  Telegraph  Co,,  13  Allen,  226;  and  also 
by  that  rendered  in  Camp  vs.  The  Telegraph  Co.,  2  Metcalf,  Ky.,  164. 

We  do  not  think  it  requisite  to  notice  the  second  point,  beyond  saying 
that  it  presents  a  nice  question,  about  which  the  books  do  not  agree. 
See  Harris's  Case,  Law  Reports,  7  Chan.  Appeals,  5^7  ;  and  the  British 
and  American  Telegraph  Co.  vs.  Colson,  Law  Reports,  6  Ex.  108.  The 
fiiir  deduction  from  the  authorities  seems  to  be,  that  although  an  offer 
made  through  the  post-office  becomes  binding  as  soon  as  the  assent  of 
the  ])erson  to  whom  it  is  addressed  is  signified  by  mailing  a  reply,  the 
contract  is  still  subject  to  this  condition,  that  the  letter  of  acceptance 
shall  reach  its  destination  ;  and  will  fail  if  the  opposite  party  does  not 
receive  notice  within  a  reasonable  time  in  that  or  some  other  way.  The 
principle  is  the  same,  when  a  telegram  is  altered  in  passing  over  the  line, 
and  misleads  a  purchaser.  We  do  not,  however,  express  any  opinion  on 
this  head,  and  leave  it  for  the  consideration  of  the  court  above.  In  de- 
ciding that  the  company  is  not  answerable  for  unrepeated  messages,  ^ve 
have  in  effect  disposed  of  the  whole  controversy,  and  judgment  is  con- 
sequently entered  for  the  defendants  on  the  points  reserved. 


J,  Cooke  Lon.gstrethy  Esq.,  for  plaintiff. 

George  L.  Crawfordy  Esq.,  and  Hon.  Benjamin  Harris  Brewster,  for 
defendants. 
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[Leg.  Int.,  Vol.  30,  p.  36.] 

Pryor  vs.  Valer. 

Plaintiff,  while  repairing  a  public  bridge,  placed  planks  in  such  a  position  as  to  be 
thrown  down  by  a  passing  vehicle ;  uelendant  m  driving  across  the  bridge  threw 
them  down  and  injured  plaintiff :  Held,  not  liable. 

Rule  for  a  new  trial.    Opinion  delivered  January  25,  1873,  by 

Hare,  P.  J. — This  is  an  action  to  recover  damages  for  an  injury 
alleged  to  have  been  occasioned  by  the  defendant's  negligence.  The 
case  as  disclosed  at  the  trial  is  as  follows:  A  bridge  over  the  Schuylkill 
which  had  been  closed  for  repairs  was  again  thrown  open  to  the  public. 
The  ceiliflg  proved  to  be  too  low,  and  the  plaintiff  with  two  other  work- 
men was  employed  to  raise  it.  They  found  it  necessary  to  erect  a  stage 
or  scaffolding,  and  accordingly  laid  planks  across  the  rafters,  at  such  a 
height  from  the  flooring  that  an  ordinary  sized  wagon  could  barely  pass 
beneath.  It  was  consequently  impossible  for  a  vehicle  of  more  than 
ordinary"  height  to  cross  the  bridge  without  dislodging  the  planks.  The 
plaintiff  and  his  fellows  got  upon  this  insecure  superstructure  and  went 
to  work,  but  neither  took  the  obvious  precaution  of  stret<jhing  a  rope 
across  the  bridge,  nor  requested  the  toll-gate  keeper  to  warn  passengers 
of  the  danger.  That  which  might  have  been  foreseen  occurred.  After 
several  carriages  had  gone  over  safely,  the  defendant  approached  in  a 
covered  wagon.  He  passed  the  toll-gate  and  drove  on  to  the  bridge  at 
a  walk.  The  plaintiff  was  sitting  with  his  back  to  the  entrance,  but  the 
other  workmen  called  to  the  defendant  to  halt.  He  did  not  understand, 
or,  as  he  declares,  did  not  hear  what  was  said,  and  went  straight  forward. 
This  brought  the  top  of  the  wagon  in  contact  with  the  planks.  They 
were  thrown  down,  and  the  plaintiff  falling  with  them  was  much  hurt. 

Two  questions  arise  on  this  evidence  :  one,  can  the  defendant  justly  be 
charged  with  negligence?  the  other,  is  the  plaintiff  free  from  the  fault 
which  he  imputes  to  the  defendant? 

If  the  former  question  were  the  only  one  we  should  be  slow  to  disturb 
the  verdict.  The  jury  have  found  that  the  defendant  heard  in  time  to 
check  his  horses,  and  it  is  not  a  sufficient  ground  for  overruling  their 
decision  that  the  judge  before  whom  the  case  was  tried  would  have  drawn 
a  different  conclusion  from  the  evidence.  On  the  latter  point  we  are, 
however,  distinctly  of  opinion  with  the  defendant.  In  laying  planks 
across  a  public  thoroughfare  in  a  position  to  be  thrown  down  by  any 
passing  vehicle  the  plaintiff  exhibited  a  culpable  indifference  to  his  own 
safety  and  that  of  others.  Nor  was  he  less  careless,  in  not  taking  some 
means  of  giving  notice  that  could  not  be  misunderstood.  The  defendant 
might  with  more  reason  claim  damages  from  him  than  he  from  the  de- 
fendant. If  the  plaintiff  had  escaped  without  injury,  and  the  planks 
had  fallen  on  the  defendant  or  his  horses,  the  jury  would  have  been  as 
ready  to  decide  in  his  favor  as  they  were  to  find  a  verdict  for  the  plain- 
tiff. When  the  facts  are  proved  or  conceded,  negligence  is  a  question 
of  law,  which  should  not  be  left  to  men  who  are  not  versed  in  the  prin- 
ciples of  jurisprudence. 

Rule  absolute. 

John  Dolman^  Esq.,  for  plaintiff. 
R,  P.  White,  Esq.,  for  defendant. 
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[Leg.  Int.,  Vol.  30,  p.  12.] 

Smith  vs.  Cunningham. 


1.  A  case  will  not  be  continued  on  account  of  flie  absence  of  the  plaintiff,  a  material 

witness,  where  opportunity  has  been  had  to  take  his  depositions. 

2.  The  duty  of  parties  in  regard  to  the  service  of  subfxenas  and  taking  depositions,  and 

the  cases  in  which  continuance  will  be  granted,  considered. 

Motion  to  take  off  nonsuit.  Opinion  delivered  January  4,  1373,  by 
Lynd,  J.— When  the  cause  was  called  for  trial,  the  counsel  for  plain- 
tiff moved  for  a  continuance  on  the  ground  that  the  plaintiff  was  a  ma- 
terial witness,  and  was  to  ill  to  appear  in  court.  A  doctorWeitifieate 
was  produced,  to  the  effect  that  she  (the  plaintiff)  had  been  sick  for  a 
month  or  two,  and  that  it  would  not  be  safe  for  her  to  leave  her  room, 
or  be  subjected  to  the  excitement  of  the  trial.  Her  counsel  stated  that  he 
had  not  known  of  her  illness  until  within  a  week  or  ten  days  of  the  time 
fixed  for  trial.  As  the  motion  was  opposed  by  defendant's  counsel,  and 
as  it  did  not  appear  that  her  deposition  could  not  have  been  taken,  a 
continuance  was  refused.  I  offered  to  leave  the  cause  open  until  her  de- 
position could  be  taken.  The  counsel  for  plaintiff,  however,  while  not 
denying  that  she  was  well  enough  for  that  purpose,  refused  to  go  to  trial 
in  her  absence ;  and,  upon  motion  of  defendant's  counsel,  I  entered  a 
nonsuit. 

We  are  of  opinion  that  this  case  is  not  comprised  within  any  rule  of 
court,  but  was  discretionary  with  the  judge  sitting  at  Nisi  Prius ;  and 
that  whenever  application  is  made  for  the  continuance  of  a  cause,  on 
account  of  the  sickness  of  a  party  and  witness,  unless  it  clearly  appears, 
on  the  day  of  trial,  that  the  illness  is  too  severe  to  admit  of  the  taking 
of  the  deposition,  it  is  entirely  proper  to  refuse  a  continuance.  The  most 
the  court  can  do  in  such  case  is  to  hold  the  cause  until  the  deposition  can 
be  taken.  Where  the  illness  is  of  a  character  to  confine  the  party  to  the 
house  merely,  and  is  known  to  the  counsel,  due  diligence  should  be  used 
to  have  the  deposition  taken  by  the  day  fixed  for  the  trial. 

As  some  misapprehension  is  prevalent  as  to  the  construction  of  rules 
of  court  90  and  92,  it  is  deemed  proper  to  make  some  observations  upon 
that  question. 

Rule  90  obviously  was  framed  to  meet  the  case  of  a  witness  who  resides 
in,  and  who  is  actually  within  the  county  within  five  days  of  the  day  of 
trial,  but  who  is  absent  from  it  on  that  day.  It  prescribes  a  rule  of  dili- 
gence as  to  the  search  for  those  witnesses,  t.  e.,  the  search  must  commence, 
subpoena  in  hand,  at  least  five  days  before  the  trial,  in  order  to  make  out 
a  right  to  a  continuance  on  the  ground  of  their  absence  on  that  day. 

It  has  no  application  to  the  case  of  a  witness  who  is  within  the  county 
on  the  day  of  trial.  If  due  diligence  has  not  been  used  to  subpoena  him, 
the  case  must  go  on  without  him ;  if,  notwithstanding  such  diligence, 
there  has  been  a  failure  to  reach  him,  the  court  will  hold  the  case  till 
further  efforts  can  be  made.  The  rule  does  not  apply  to  a  witness  con- 
fined to  his  residence  by  sickness,  because  it  expressly  declares  that  there 
shall  be  no  continuance  if  he  can  be  found  at  his  residence.  If  the  rule 
applied  to  such  witness,  it  would  be  necessary  not  only  to  take  out  and 
serve  a  subpoena  upon  him,  but  to  take  it  out  at  least  five  days  before 
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the  day  for  trial.  This  certainly,  where  the  witness  was  too  ill  to  leave 
his  residence,  would  be  a  very  unnecessary  and  very  vain  requirement. 

Rule  92  is  supplemental  to  rule  90,  and  applies  to  the  same,  and  to  no 
other  eases  of  absence.  It  does  not  enlarge  the  operation  of  said  rule, 
but  is  essentially  restrictive  of  the  right  of  continuance. 

The  same  facts  must  appear  under  the  one  as  under  the  other  rule  to 
justify  a  continuance ;  but  under  the  earlier  rule  the  facts  were  shown 
orally  to  the  court  and  a  continuance  was  a  necessary  result;  while 
under  the  latter,  the  applicant  must  file  an  affidavit  of  the  facts  of  record, 
and  the  opposite  party  may  defeat  a  continuance,  by  admitting  that  the 
witness,  if  present,  would  testify  as  set  forth  in  the  affidavit. 

It  is  plain  that  both  rules  refer  to  witnesses  who  are  beyond  reach  of 
subpoena  and  attachment.  Where  they  are  within  reach  of  the  former 
the  only  tinae  that  ought  to  be  granted  would  be  that  required  to  serve  it 
upon  them,  and  to  enforce  that  service,  if  necessary,  by  attachment.  It 
would  be  quite  as  reasonable  to  ask  for  a  continuance,  where  a  witness 
has  been  duly  subpoenaed  and  is  absent  on  the  day  fixed  for  trial ;  and 
yet  all  that  is  ever  done,  in  such  case,  is  to  hold  the  cause  till  the  witness 
is  brought  in. 

"Continuance"  means  that  the  opposing  party  shall  be  delayed,  as  to 
trial,  for  three  months  ;  this  surely  ought  not  to  be  permitted,  when  fur- 
ther diligence  might,  perhaps,  produce  the  missing  witness  before  the 
rising  of  the  court  for  the  day;  or  when  it  is  practicable  to  produce  his 
written  testimony. 

No  more  under  rule  92  than  under  rule  90,  can  a  continuance  be  ob- 
tained because  of  the  absence  of  a  witness,  where  the  party  knew  of  his 
intended  absence  in  time  to  take  his  deposition. 

It  was  argued  by  plaintiff's  counsel  that  a  party  had  a  right  to  the 
benefit  of  the  presence  of  his  witness  before  the  jury,  which  he  ought  not 
to  be  deprived  of  without  his  fault  and  by  circumstances  beyond  his  con- 
trol. But  the  intended  absence  of  a  witness,  who  leaves  the  county  more 
than  five  days  before  the  day  fixed  for  trial,  is  not  the  fault,  nor  is  it 
within  the  control,  of  a  party ;  and  yet,  if  he  have  timely  knowledge 
thereof,  he  must  be  content  with  his  deposition  before  the  jury ;  and  even 
where  he  has  no  such -knowledge,  he  may  be  forced  to  content  himself 
with  a  mere  admission  by  the  other  side  as  to  what  the  witness  would 
testify  to.  It  is  impossible  to  see  why  a  party  should  not  "  try  "  upon 
the  deposition  of  a  sick  witness  as  well  as  upon  that  of  one  who  is  absent 
from  the  county. 

In  truth,  the  law  recognizes  no  difference  between  viva  voce  and  writ- 
ten testimony ;  and  in  no  case  would  a  cause  be  continued  where  a  party 
had  had  an  opportunity  to  provide  himself  with  the  latter,  and  had  de- 
liberately neglected,  or  (as  in  the  case  before  us)  deliberately  refused 
to  avail  himself  of  it.  In  Bond* 8  Lessee  vs.  Hunter  et  aLj  1  x .  284,  a 
continuance  was  refused  to  the  defendants,  where  the  witness'  deposition 
had  been  taken,  though  he  had  been  afterwards  duly  subpoenaed  by 
them  to  attend  at  the  trial. 

Rule  dischari^ed. 

Oeorge  Junkin,  Esq.,  for  plaintiff. 

J.  B.  Gest,  Esq.,  for  defendant. 
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[Leg.  Int,  Vol.  30,  p.  12.] 

Hamilton  vs,  Lyle. 

A  sheriff  is  not  liable  for  non-service  upon  a  non-resident  when  he  followed  the  in* 
structious  and  directions  of  the  plaintiff. 

Rule  to  take  off  nonsuit.  Opinion  delivered  January  4,  1873,  by 
Briggs,  J. — Both  Stetson,  and  Roberts  his  agent,  were  residents  of 
Massachusetts.  The  former  being  manager  of  various  places  of  amuse- 
ment, rented  for  a  few  weeks  the  Walnut  street  theatre,'  in  this  city, 
and  sent  Roberts,  his  agent,  here  in  advance,  to  prepare  for  the  engage- 
ment soon  to  come  off. 

While  Roberts  was  alleged  to  be  here  the  plaintiff  sued  Stetson  and 
placed  the  summons  in  the  defendant's  hands  as  sheriff  for  service,  with 
the  information  that  the  defendant  or  his  agent  was  then  at  the  Walnut 
street  theatre.  The  sheriff  accordingly  proceeded  to  the  theatre  to 
make  the  service,  but  could  find  neither  Stetson  nor  his  agent,  and  so 
reported  to  the  phiin tiff's  agent,  who  left  the  foregoing  instruction  as  to 
where  and  how  the  service  could  be  made.  No  further  information  was 
given,  and  the  sheriff  made  no  further  effort  to  serve  the  summons. 
Neither  Stetson  nor  Roberts  had  other  residence  or  place  of  business 
here  than  at  the  theatre.  These  facts  were  disclosed  oy  the  plaintiff's 
own  witnesses. 

He  now  brings  this  suit  against  the  sheriff  for  failing  to  serve  the  sum- 
mons. Upon  the  foregoing  facts  a  nonsuit  was  directed,  and  in  this  the 
plaintiff  alleges  there  is  error. 

The  modes  of  serving  a  summons  in  this  State  are  clearly  defined  by 
statute:  on  residents  within  the  county,  personally,  or  by  leaving  a  copy 
at  the  defendant's  residence,  with  an  adult  member  of  his  family.  On  a 
non-resident  doing  business  in  the  State  by  service  on  his  clerk  or  agent 
at  his  usual  place  of  business  or  residence. 

The  sheriff  should  be  held  to  the  strictest  accountability  for  service 
upon  a  resident  defendant,  because  he  is  presumed  to  know,  or  may 
ascertain  upon  inquiry,  the  residence  of  every  pei-son  in  his  county. 
While  such  is  the  law  as  to  resident  defendants,. surely  a  more  relaxed 
rule  prevails  as  to  non-resident  strangers  temporarily  sojourning  in 
the  county.  Being  strangers  the  law  does  not  presume  the  sheriff  knows 
them  or  where  they  may  be  found.  If  pointed  out,  of  course  he  is  bound 
to  make  the  service.  But  if  not  pointed  out  except  by  designation  of 
place,  is  he  bound  to  do  more  than  go  to  the  place  appointed  and  make 
a  reasonable  effort  to  effect  the  service,  and  if  he  ao  not  find  the  de- 
fendant there,  does  the  l^w  presume  he  may  find  him  elsewhere  in  the 
county  ? 

Failing  to  find  Stetson  or  his  agent  at  the  theatre  as  per  information 
given  the  sheriff  when  the  writ  was  left  with  him,  was  not  the  sheriff 
remitted  to  the  same  uncertainty  as  to  their  whereabouts  as  he  would 
have  experienced  had  no  information  been  given  him  at  all,  and  in  such 
case,  surely  no  court  would  hold  him  answerable  for  non-service  ? 

But  should  the  sheriff  have  gone  to  the  theatre  a  second  time  ?  Why 
should  he,  unless  informed  by  the  plaintiff  that  Stetson  or  his  agent  had 
returned  ? 
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They  were  not  residents,  and  the  law  does  not  presume  that  thev  would 
return.  When  the  sheriff  had  obeyed  the  instruction  given  fiim,  we 
think  it  was  the  plaintiff's  duty  to  again  locate  Stetson  or  his  agent 
before  seeking  to  hold  the  sheriff  responsible,  and  not  having  done  so,  we 
are  of  opinion  that  he  has  no  cause  to  complain,  especially  as  his  own 
testimony  shows  that  the  sheriff  made  an  effort  to  serve  the  summons  in 
accordance  with  the  instructions  given  him  when  he  received  the  writ 

Rule  discharged. 

Wm.  L.  Hirst,  Esq.,  for  plaintiff. 

[Leg.  Int.,  Vol.  30,  p.  12.] 

Callahan  vs,  Ackley. 

A  rccoverp'  cannot  be  had  upon  a  note  given  for  the  balance  of  plaintiff's  claim  which 
plaintiff  had  just  released  in  a  deed  of  composition  with  other  creditors. 

Rule  for  a  new  trial.  Opinion  delivered  January  4,  1873,  by 
Briggs,  J. — Whether  we  regard  the  arrangement  between  the  plain- 
tiff and  defendant  resulting  in  the  giving  of  the  note  in  suit  to  the 
plaihtifi*  as  fraudulent  to  the  defendant's  other  creditors,  or  as  one  made 
between  the  plaintiff  and  the  defendant  immediately  afler  the  creditors 
signed  the  composition  release,  it  is  alike  fatal  to  the  plaintiff's  right  of 
recovery. 

If  the  former,  it  is  void,  because  of  the  fraud  upon  the  other  creditors, 
who  certainly  would  not  have  signed  the  release  for  fifty  per  cent,  of 
their  claim  had  they  known  the  plaintiff  was  to  be  paid  his  in  full. 
StewaH  &  Bro.  vs.  Blum,  4  C.  225 ;  Mann  vs.  Darlington,  3  H.  310. 

If  the  latter,  there  was  no  consideration  to  sustain  a  recovery  upon 
the  note,  it  being  admitted  that  it  was  given  for  the  balance  of  the  plain- 
tiff's claim  released  but  two  hours  before.  The  claim  being  thus  released, 
there  was  nothing  Icfl  to  serve  as  the  consideration  for  the  note.  Snively 
vs.  i?ead,  9  W.  396. 

The  cases  where  moral  obligation  has  been  held  to  operate  as  a  con- 
sideration to  sustain  a  promise,  have  arisen  where  the  promisor  had 
been  discharged  by  his  own  act,  as  in  bankruptcy,  or  by  operation  of 
law,  as  by  the  statute  of  limitations,  and  not,  as  in  this  case,  by  the  act 
of  the  creditor  himself.  Here  the  plaintiff  of  his  own  accord  joined  the 
other  creditors  in  executing  the  composition  release ;  and  by  that  act  ho 
so  effectually  remitted  to  the  defendant  his  entire  claim  that  no  court 
would  enforce  it  in  view  of  the  release.  The  claim  then  being  entirely 
gone  how  can  he  recover  upon  the  note,  the  only  consideration  for  which 
is  the  balance  of  the  released  claim  ;  coupled,  it  is  true,  with  the  defend- 
ant's promise  to  pay  ?  But  we  have  already  shown  that  a  promise  grow- 
ing out  of  a  fraudulent  arrangement  can  be  of  no  avail.  Indeed,  such 
a  promise  is  void,  even  as  l)etween  the  parties,  on  the  ground  of  policy. 
Courts  of  justice  are  always  closed  against  parties  to  a  fraud.  Mr.  Kent, 
in  volume  2  of  his  Commentaries,  page  *466,  upon  this  point  uses  the 
following  expressive  language :  "  Contracts  are  illegal  when  founded 
on  a  consideration  contra  bonos  mores,  or  against  the  principles  of  sound 
policy,  or  founded  in  fraud,  or  in  contravention  of  the  positive  provisions 
of  some  statute  law.    If  the  contract  grows  immediately  out  of,  or  is 
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connected  with,  an  illegal  or  immoral  act,  a  court  of  justice  will  not 
enforce  it.  .  .  .  The  courts  of  justice  will  allow  the  ohjection  that  the 
consideration  of  the  contract  was  immoral  or  illegal  to  be  made  even  by 
the  guilty  party  to  the  contract,  for  the  allowance  is  not  for  the  sake  of 
the  party  who  raises  the  question,  but  is  grounded  on  general  j)rinciple8 
of  policy." 

It  hence  follows  that  the  rule  for  the  new  trial  must  be  made  absolute. 
Rule  absolute. 

Theodore  M'Fadden^  Esq.,  for  plaintiff. 
H,  R.  Edmunds,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  30,  p.  44.] 

Henderson  m  The  Hydraulic  Works 

t»  In  an  action  for  damages  for  wrongful  dismissal  of  a  plaintiff,  who  is  called  as  a 
witness,  the  defendants  may  cross-examine  him  as  to  whether  he  faithfully  per- 
formed his  duties. 

2»  An  agent  who  is  wanting  in  fidelity  forfeits  his  right  to  his  place,  whatever  may  be 
the  nature  of  his  default,  and  whether  it  is  or  is  not  a  source  of  injury  to  his 
principal. 

3.  Facts  brought  out  in  cross-examination,  and  not  explained,  entitle  the  plaintiff  in 

this  case  to  have  the  nonsuit  taken  off. 

4,  It  seems  that  the  right  of  cross-examination  is  co-extensive  with  the  testimony  in 

chief  as  a  whole. 

Motion  to  take  off  nonsuit.  Opinion  delivered  February  1,  1873.  by 
Hare,  P.  J. — This  case  presents  several  points  of  interest.  The  suit 
was  brought  to  recover  damages  for  the  wrongful  dismissal  of  the  plain- 
tiff. Agreeably  to  his  testimony,  the  defendants,  who  are  a  body  corpo- 
rate, employed  him  as  superintendent,  without  any  limitation  as  to  time, 
at  the  rate  of  $3000  per  annum.  He  remained  fourteen  months  in  that 
position,  and  was  then  discharged  by  the  directors.  The  witness  was 
cross-examined  as  to  the  nature  of  his  duties,  and  the  manner  in  which 
they  had  been  fulfilled.  It  appeared  from  his  statement,  that  he  acted 
generally  as  superintendent,  but  did  not  have  charge  of  the  book^. 
These  were  kept  by  his  brother-in-law,  who  had  been  appointed  at  his 
instance.  The  bookkeeper  became  a  defaulter  to  the  amount  of  $2000. 
It  was  the  plaintiff's  duty  to  receive  the  moneys  paid  to  the  corporation, 
and  deposit  them  in  his  name  in  bank  as  their  agent.  He  drew  checks 
for  his  wages,  as  he  thought  "  the  concern  could  bear  it."  These  drafts 
were  sometimes  in  advance  of  tlie  amount  due.  Such  an  overdraft  took 
place  before  his  dismissal,  and  had  not  been  made  good.  He  also  lent 
ilOO  of  the  defendants'  money  to  a  friend,  expecting  to  make  it  up  out 
of  his  salary.  These  transactions  were  all  entered  in  the  books.  This 
cross-examining  took  place  under  objection.  When  it  ended,  the  de- 
fendants moved  for  a  nonsuit,  on  the  ground  that  the  plaintiff  had 
abused  his  trust,  by  using  his  employers'  money  for  his  own  purposes. 
This  cast  on  him  the  burden  of  proving  a  condonation  or  excuse.  It 
was  contended  that  ii  >  such  explanation  had  been  given,  and  that  if  the 
case  was  suffered  to  go  to  the  jury,  there  would  be  nothing  upon  which 
they  could  consistently  render  a  verdict  for  the  plaintiff. 

The  motion  was  granted,  and  the  plaintiff  now  seeks  to  have  the  non- 
suit taken  off  on  two  principal  grounds.    One  of  these  is,  that  the  plain- 
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tiff  gave  no  evidence  tending  to  show  that  he  had  faithfully  performed 
his  duty  as  an  agent,  and  that  the  defendants  could  not,  therefore,  cross- 
examine  as  to  a  matter  which  did  not  appear  in  the  examination  in 
chief  The  plaintiff's  case  was  sufficiently  made  out  by  proving  a  hiring 
for  a  year,  terminated  by  an  abrupt  dismissal.  If  there  was  an  excuse 
for  an  act  which  was  prima  facie  wrongful,  it  should  be  reserved  until 
it  became  the  defendants*  turn  to  speak.  They  were  not  entitled  to 
interrupt  the  plaintiff's  case,  by  asking  questions  which  were  irrelevant 
to  it,  and  out  of  place. 

The  fallacy  of  this  argument  will  be  obvious  on  considering  the  prem- 
ise on  which  it  depends.  This  assumes,  that  the  testimony  in  chief 
did  not  conduce  to  prove  that  the  plaintiff  had  fulfilled  his  duty  as  super- 
intendent. Hence,  the  inference,  that  he  could  not  be  asked  on  cross- 
examination  whether  he  had  commited  a  default.  If  this  allegation 
were  correct,  it  would  be  conclusive  of  the  propriety  of  the  nonsuit. 
The  action  is  assumpsit  for  the  non-fulfilment  of  an  executory  contract. 
The  plea  of  non  assumpsit  put  at  issue,  the  promise,  the  consideration 
and  the  breach.  It  was,  therefore,  incumbent  on  the  plaintiff  to  establish 
that  he  had  performed  the  agreement  on  his  part,  until  he  was  prevented 
by  the  wrongful  act  of  the  defendants.  He  was  not  entitled  to  go  to 
the  jury  on  the  bare  ground,  that  he  had  entered  the  defendants'  service, 
and  been  sent  away.  Fidelity  is  a  condition  precedent,  whenever  an 
a^nt  seeks  compensation  from  his  principal.  Singer  vs.  McCormicky  4 
W.  &  S.  265.  If,  therefore,  there  had  bet-n  no  evidence  on  this  head, 
the  defendants  might  have  asked  for  a  verdict  without  taking  the  pains 
to  cross-examine  or  call  witnesses.  But  this  would  not  be  a  just  view 
of  the  plaintiff's  testimony.  His  general  allegation  that  he  entered  the 
defendants*  service  carried  with  it  some  presumption  that  he  did  his 
duty  while  there.  Although  vague  and  general,  it  still  covered  the 
whole  ground  of  the  defendants'  promise,  of  the  fulfilment  of  the  con- 
tract on  the  plaintiff's  part,  and  of  the  violation  of  it  by  them.  That 
this  was  implied  rather  than  expressed  is  obviously  no  reason  why  the 
defendants  should  not  insist  on  the  details  which  the  testimony  in  chief 
omitted.  They  were  clearly  entitled  to  show  from  the  plaintiff's  lips, 
that  the  alleged  service  was  vitiated  by  fraud,  laches,  or  misfeasance. 
This  was  not  the  introduction  of  new  evidence,  but  exploring  that 
already  given  in  search  of  a  concealed  defect.  And  the  investigation 
was  not  only  within  the  limits  of  the  plaintiff's  case,  but  of  the  testimony 
given  in  chief  by  the  witness. 

It  is  not,  therefore,  necessary  for  us  to  consider  whether  a  witness  may 
be  cross-examined  as  to  matters  which,  though  not  contained  in  his 
testimony,  are  yet  at  issue,  and  must  be  proved,  in  order  to  carry  the 
case  to  the  jury. 

The  point  is  not,  however,  as  I  suppose,  a  doubtful  one.  It  was  held 
in  EUmaker  vs.  Buckley ,  16  S.  &  R.  372 ;  and  repeated  in  McKinley  vs, 
McGregor,  3  Wharton,  370 ;  and  Floyd  vs.  Bovard,  6  W.  &  S.  75,  that 
the  defendant  cannot  introduce  the  facts  of  his  own  case,  before  he  has 
opened  it  to  the  jury  by  cross-examining  the  plaintiff's  witnesses.  It 
results  conversely,  that  any  fact  which  is  essential  to  the  case  of  the 
opposite  party,  is  a  proper  subject  for  cross-examination.  The  case  of  a 
party  plaintiff  or  defendant  consists  of  all  the  matters  which,  having 
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been  allied  on  one  side  and  denied  on  the  other  at  issue,  are  and  must 
be  established  in  order  to  entitle  him  to  a  verdict.  In  assumpsit  under 
the  general  issue,  the  plaintiff's  case  comprises  the  promise,  toe  coasid- 
eration  for  it,  and  the  breach,  and  the  cross-examination  may  be  as 
broad  as  the  case.  The  defendant  may  therefore  cross-examine  as  to  all 
that  constitutes  the  cause  of  action,  if  not  with  regard  to  matters  in  con- 
fession and  avoidance.  Such  is  the  doctrine  of  the  common  law  as  prac- 
tised in  New  York,  Massachusetts,  and  Vermont :  Moody  vs.  Rowetl^  17 
Pick.  490,  497 ;  Beal  vs.  Nichols,  2  Gray,  262 ;  The  FuUon  Bank  vs. 
Stafford,  2  Wend.  483;  Linsley  vs.  Lovely,  26  Vermont,  123 ;  and  I  do 
not  understand  that  JEllmaker  vs.  Buckley  introduced  a  different  rule, 
except  in  denying  the  right  to  anticipate  the  defence,  which  may  be 
done  in  England,  with  the  sanction  of  the  court.  It  is  indeed  said  in 
Hermey  vs.  McOrath,  2  P.  F.  Smith,  551,  that  "cross-examination  as  a 
general  thing  is  only  regular  when  confined  to  the  testimony  given  by 
the  witness  in  chief"  It  certainly  ought  not  to  transcend  the  testimony 
in  chief,  taken  as  a  whole,  or  in  other  words,  the  case  which  the  wit- 
nesses on  the  other  side  are  called  to  prove.  If  it  is  confined  to  nar- 
rower limits,  the  plaintiff  may  distribute  the  case  arbitrarily  among  the 
witnesses,  and  by  restricting  each  to  a  particular  line,  prevent  the  dis- 
closure of  truths  which  he  desires  to  conceal.  Let  us  suppose  that  the 
action  is  assumpsit  for  the  price  of  a  horse,  and  that  A  and  B  are  the 
plaintiff's  servants  and  witnesses.  A  is  aware  that  the  horse  was  war- 
ranted, but  not  that  he  was  unsound ;  while  B  knows  that  he  was 
unsound,  but  not  that  he  was  warranted.  The  former  is  consequently 
called  to  prove  the  animal's  condition,  while  the  examination  of  the 
latter  is  confinecl  to  the  contract  of  sale.  Can  it  be  that  such  a  device 
will  preclude  any  right  that  would  exist,  if  the  witnesses  had  been  frankly 
told  to  narrate  the  transaction  as  it  took  place  ?  Is  it  not  obvious  that 
the  defendant  should  be  permitted  to  elicit  any  fact  from  either,  tending 
to  qualify  or  contradict  the  statement  of  the  other?  In  like  manner,  a 
clerk,  who  is  put  on  the  stand  to  prove  an  order  for  goods,  may  be  asked 
whether  they  were  delivered,  and  vice  versa.  So  a  witness,  who  testifies 
in  chief  that  the  plaintiff  was  hired  to  do  an  act,  may  be  cross-examined 


properly  allow  such  questions  is  beyond  dispute,  and  I  doubt  whether 
they  can  be  excluded  without  error.  The  right  to  cross-examine  does 
not,  however,  necessarily  involve  that  to  ask  leading  questions,  and  a  too 
willing  witness  may  always  be  compelled  to  rely  on  his  memory  unaided 
by  suggestions  from  the  side  to  which  he  inclines.  See  Moody  vs.  RoweU, 
17  Pick.  490,498. 

If  the  question  is  at  all  doubtful  under  ordinary  circumstances,  it  is 
very  clear  where  the  witness  is  a  plaintiff  tcsiiiyiiig  in  his  own  cause. 
The  reason  given  in  Ellmaker  vs.  Buckley,  for  restricting  the  right  of 
cross-examination,  is,  tfiat  a  party  might  otherwise  have  an  opportunity 
of  leading  a  witness,  who,  though  called  on  behalf  of  the  opposite  party, 
was  at  heart  hostile  to  his  cause.  Obviously  there  is  no  room  for  such 
an  apprehension  when  a  man  takes  the  stand  in  his  own  behalf.  The 
danger  is  not  that  he  will  underetate  his  cause,  or  magnify  that  of  his 
opponent.  It  is,  that  he  may  be  led  between  prejudice  and  interest  to 
keep  back  or  distort  the  truth.    Or  he  may,  and  not  unfrequently  does, 
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omit  a  material  part  of  tlie  case,  where  he  is  conscious  of  a  hidden  defect. 
Under  these  circumstances,  to  preclude  the  advocate  from  pushing  the 
cross-examination  far  enough  to  detect  the  fault,  is  like  depriving  the 
surgeon  of  his  probe. 

If  we  now  turn  to  the  main  question,  it  will  appear  from  the  plain- 
tiff's evidence,  that  he  used  money  which  was  not  his,  and  which  had 
been  intrusted  to  his  care.  I  thought  at  the  trial  that  such  an  act,  un- 
explaineil,  on  the  part  of  a  confidential  agent,  entitled  his  employers  to 
determine  whether  he  was  trustworthy,  and  that  their  sentence  could 
not  be  reviewed  by  a  court  and  jury.  This  opinion  seems  to  be  sus- 
tained by  Singer  vs.  McConnick,  4  W\  &  S.  265.  There  a  commercial 
firm  brought  assumpsit  against  a  clerk  whom  they  had  discharged,  for 
money  which  he  had  received  for  their  use.  The  defence  was  a  set-off 
in  the  nature  of  a  cross-action  to  recover  compensation  for  the  wrong 
done  by  removing  him  during  the  year  for  which  he  had  been  engaged. 
It  appeared  from  the  evidence  given  iu  his  behalf,  that  the  cause  assigned 
for  his  dismissal  was  that  he  had  made  an  unauthorized  alteration  in 
the  ledger. 

One  of  the  partners  who  was  put  on  the  stand  testified  that  the  change 
was  made  in  good  faith  by  his  direction,  to  correct  an  error  in  posting 
the  account,  by  which  he  was  debited  with  an  item  which  should  have 
been  charged  to  the  firm.  He  also  stated  that  the  original  entry  in  the 
day-book  was  left  untouched ;  so  that  the  transaction  would  appear  in 
its  true  coloi-s  to  any  one  who  examined  the  books.  No  evidence  was 
given  in  reply,  and  the  case  turned  wholly  on  the  testimony  of  the  wit- 
nesses called  for  the  defence,  which  vent  to  show  that  the  act  complained 
of  had  occasioned  no  real  injury,  and  was  induced  by  a  sincere,  if  mis- 
taken wish  on  the  part  of  the  defendant,  to  repair  an  error  that  might 
prejudice  one  of  his  employers.  Yet  the  jury  were  directed  to  find  for 
the  plaintiff,  and  this  instruction  was  sustained  by  the  court  above. 
Rogers,  J.,  said,  that  the  erasure  was  a  breach  of  the  fidelity  which  the  de- 
fendant owed  to  his  principals.  As  such,  it  made  no  difference  that  it  was 
not  actually  productive  of  injury.  The  right  of  the  master  to  dismiss  the 
servant  did  not  depend  on  the  balance  of  profit  and  loss.  It  might  be  ex- 
ercised whenever  that  servant  showed  himself  to  be  unworthy  of  confidence 
in  the  business  in  which  he  was  employed.  Such  had  been  the  ruling  in 
Liehhart  vs.  Wood,  1  W.  &  S.  266,  in  conformity  with  the  English  authori- 
ties. Nor  was  it  a  justification  that  the  defendant  had  acted  under  the 
orders  of  one  of  the  partners.  Such  a  command  had  no  weight  in  a  mat- 
ter affecting  the  interests  of  the  other,  and  should  have  been  disobeyed. 

These  decisions  are  closely  analogous  to  the  case  in  hand.  They  show 
that  an  agent  who  is  wanting  in  fidelity  forfeits  his  right  to  his  place, 
whatever  may  be  the  nature  of  the  default,  and  whether  it  is  or  is  not  a 
source  of  injury  to  the  principal.  This  results  from  the  right  of  the 
latter  to  guard  against  prospective  loss,  by  getting  rid  of  a  man  in  whose 
principles  he  can  have  no  confidence. 

The  motives  of  the  agent  can  have  no  place  in  such  an  inquiry,  if  the 
act  is  unmistakably  a  breach  of  duty  to  the  principal.  Men  whose 
minds  are  so  constituted  that  they  can  use  money  which  does  not  belong 
to  them,  in  the  belief  that  they  are  not  doing:  wron^,  are  not  on  that 
account  less  dangerous.    Such'  a  pretence  on  ihe  part  of  an  agent  im- 
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plies  a  culpable  indifference  to  the  trust  reposed  in  him.  An  express  or 
implied  authority  from  the  principal  is  of  course  a  justification.  But 
the  burden  of  proof  rests  on  the  party  who  is  prima  facie  culpable.  He 
must  show  that  the  act  was  justifiable,  if  not  to  a  demonstration,  at  least 
with  a  reasonable  degree  of  certainty ;  and  if  he  fails  in  the  attempt  the 
jury  will  not  be  allowed  to  supply  the  want  of  evidence  by  conjecture. 

There  is,  however,  a  consideration  which  renders  it  doubtful  whether 
the  nonsuit  should  be  allowed  to  stand.  It  came  out  during  the  cross- 
examination,  that  the  dismissal  was  in  writing.  The  defendants  might, 
therefore,  have  called  for  the  letter.  If  it  had  not  been  forthcoming, 
the  failure  to  produce  the  best  evidence  of  an  essential  part  of  the  plain- 
tiff's case  must  have  resulted  in  a  nonsuit.  lustead  of  taking  this 
course  the  defendants  asked  :  "  What  was  the  cause  of  your  removal  ?  " 
The  plaintiff  replied,  "  My  unwillingness  to  assign  certain  patents  to 
which  the  directors  were  not  entitled."  It  is  not  unlikely  that  in  saying 
this  the  plaintiff  meant  to  speak  of  the  motive  which,  as  he  supposed, 
governed  the  directors,  and  not  of  the  cause  actually  assigned  for  his 
discharge.  But  as  the  language  used  admits  of  either  interpretation,  and 
the  defendants  did  not  press  the  inquiry,  the  jury  might  well  have  taken 
the  plaintiff's  words  in  the  sense  which  was  most  favorable  to  him.  The 
weight  of  authority  seems  to  be,  that  a  master  who  dismisses  an  unfaith- 
ful servant  is  not  obliged  to  give  his  reasons.  The  questio^i  is  one  of 
circumstances,  alti)ough  justice  and  fair  dealing  will  generally  lead  him 
to  speak  out.  The  case  is  obviously  different  where  the  cause  assigned 
is  insufficient,  or  not  founded  in  truth.  Such  an  allegation  does  not 
operate  as  an  estoppel,  or  preclude  the  employer  from  relying  subse- 
quently on  a  different  ground.  He  may  still  show  that  the  misconduct 
of  the  agent  was  such  that  he  could  not  prudently  be  suffered  to  remain. 
But  it  may,  under  those  circumstances,  be  a  question  for  the  jury, 
whether  the  ground  taken  at  the  trial  is  real,  or  an  after-thought 
assigned  to  justify  a  course  which  was  prompted  by  another  motive.  If, 
for  instance,  it  were  to  appear  in  the  present  instance  that  the  defendants 
made  an  unjust  attempt  to  compel  the  plaintiff  to  relinquish  a  right 
which  was  his,  and  that  the  reason  for  dismissing  the  plaintiff,  as  given 
at  the  time,  was  his  refusal  to  accede  to  an  unjust  demand,  it  might  be 
ground  for  an  inference  that  the  accusation  now  brought  against  him  is 
a  pretext  designed  to  cover  the  original  wrong.  Such,  agreeably  to  one 
view  of  it,  is  the  effect  of  his  testimony  in  reply  to  the  questions  put  by 
the  defendants.  And  as  they  chose  to  rely  on  the  memory  of  the  witness 
instead  of  requiring  the  writing  to  be  produced,  it  cannot  be  said  ihat 
there  was  nothing  to  go  to  the  jury.  It  is  not  the  least  among  the 
advantages  of  cross-examination,  that  it  not  unfrequently  throws  an 
unexpected  light  on  the  cause,  which  disappoints  the  party  who  puts  the 
question.  The  outline  which  the  plaintiff  leaves  unfinished  grows  under 
the  hand  of  the  defendant's  counsel.  I  need  hardly  say  that  this  is  a 
merit  in  the  eyes  of  the  law,  as  a  moral  science  looking  to  the  discovery 
of  truth  for  the  ends  of  justice.  The  rule  to  take  off  the  nonsuit  is  made 
absolute. 

Oeorge  NoiHirop,  Esq.,  for  plaintiff. 
Samuel  Dickson^  Esq.,  for  defendant. 
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[Ijeg.  Int.,  Vol.  30,  p.  44.] 

Hood  et  aL  vs.  The  Building  A^jsociation. 

1.  After  a      fa.  has  been  issued  on  a  mechanics'  Hen,  defendant  cannot  enter  security 

in  the  usual  form  under  the  act  of  1^68,  and  ask  the  court  to  quash  writ. 

2.  The  court  will  not  approve  of  the  security,  unless  the  issuing  of  the  ttci.fa.  is  recited 

in  the  bond,  and  it  contains  a  warrant  of  attorney  for  entering  judgment  for  the 
amount  that  shall  be  found  due  with  interest  and  costs. 

Sei.fa,  sur  mechanics'  claim. 

Motion  to  approve  "security  "  and  to  quash  the  writ. 
Counsel  for  defendant  cited  and  relied  on  Sdpel  vs.  Weinnan,  8  Phila. 
R.  26 ;  and  Hoffman  vs.  Haines,  8  Id.  243. 

Per  Curiam.   February  1,  1873. 

The  defendants,  under  the  act  of  August  1,  1868,  section  4,  required 
the  claimants  to  file  an  affidavit  of  the  amount  due,  and  upon^  the  filing 
thereof  by  the  latter  the  defendants  tender  a  bond  with  two  sureties  in 
the  mnal  fognny  and  move  to  quash  the  scire  facias. 

As  the  defendant  did  not  avail  himself  of  the  privilege  of  the  act, 
until  after  the  claimant  had  issued  the  scire  faeias,  the  court  will  not 
interfere  with  the  regular  course  of  adjudication  of  the  amount  due  upon 
the  claim.  The  defendants  must  plead  to  the  writ  and  order  the  cause  on 
the  trial  list 

In  such  case  the  court  will  not  approve  of  the  "security  "  unless  the 
issuing  of  the  scire  facias  is  recited  in  the  bond,  and  unless  it  contains  a 
warrant  of  attorney  for  the  entering  of  judgment  against  the  obligors 
lor  the  amount  that  shall  be  found  to  be  due  upon  the  claim,  with  in- 
terest and  costs. 

The  motion  to  quash  is  dismissed,  and  the  "  security  "  offered  by  the 
defendants  is  not  approved. 

Charles  S.  Pancoasi,  Esq.,  for  plaintiff. 

C  H,  Downing  and  Oeorge  TF.  Dedrick,  Esqs.,  for  defendants. 
[Leg.  Int.,  Vol.  30,  p.  52.] 

Patterson  vs.  Hankins. 

1.  The  pendency  of  an  attachment  execution  is  no  cause  for  suspending  proceedings 

by  the  lej?al  holder  of  the  debt. 

2.  Pkilada.  Saving  Co,  vs.  SmetAurst,  2  Miles,  439,  overruled. 

Rule  for  judgment.    Opinion  delivered  February  8,  1873,  by 
Briggs,  J. — The  pendency  of  an  attachment  execution  or  of  process 
of  foreign  attachment,  is  not  cause  for  abating  or  suspending  proceedings 
by  the  legal  holder  of  the  debt,  against  his  debtor,  until  the  attachment 
shall  be  disposed  of. 

The  obtainraent  of  the  judgment  reduces  to  certainty  the  amount  due 
by  the  defendant,  but  such  can  in  no  sense  be  said  to  injure  or  prejudice 
the  parties,  for  it  is  for  the  benefit  of  the  plaintiff  and  defendant  that 
the  issue  between  them  should  be  prosecuted  to  judgment.  Nor  would 
buch  result  work  injustice  to  the  plaintiff  in  the  attachment,  as  it  would 
furnish  him  w*ith  an  ascertained  sum  which  he  might  accept,  if  he  desired 
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to  do  so,  as  the  measure  of  the  defendant's  liability,  without  further  liti- 
gation in  that  respect. 

It  is  the  judgment  in  the  attachment  against  the  garnishee  which 
fixes  his  liability  to  pay  his  plaintiff's  creditor,  rather  than  such  plain- 
tiff himself  Prior  to  such  judgment  the  proceedings  in  the  attachment 
are  but  the  means  of  ascertaining  the  amount  due  by  the  garnishee,  and 
when  80  ascertained,  he  is  required  by  operation  of  the  statute  to  pay  his 
plaintiff  s  attaching  creditor  in  the  stead  of  to  his  own  plaintiff. 

Then,  but  not  till  then,  is  he  entitled  to  stay  the  hand  of  his  own 
creditor-plaintiff,  for  till  then  he  sustains  no  injury. 

The  mere  pendency  of  the  attachment  should  suspend  payment  until 
the  attachment  be  disposed  of,  bilt  not  adjudication  between  the  legal 
holder  of  the  debt  and  his  debtor.  It  will  be  observed,  that  this  conclu- 
sion is  antagonistic  to  that  reached  in  the  case  of  The  Philadelphia 
Saving  Co.  vs.  Smethurst,  2  Miles,  439. 

But  it  seems  to  us  that  it  is  the  better  practice  to  allow  the  parties  to 
proceed  to  judgment  irrespective  of  the  attachment,  and  then,  if  neces- 
sary, control  the  judgment  so  as  to  do  justice  to  all  the  parties.  Nor  is 
this  view  without  the  sanction  of  express  authority.  In  BrUwn  vs.  Scott^ 
1  P.  F.  Smith,  357,  it  is  said  that  "the  pendency  of  an  attachment 
execution  is  no  bar  to  an  action  against  the  garnishee  at  the  suit  of  the 
legal  holder  of  the  debt  attached. 

"  It  neither  abates  nor  bars  the  action,  and  pleading  it  can  have  no 
other  effect  than  giving  notice  of  the  claim  of  the  attaching  creditor,  and 
to  enable  the  court  to  mould  the  judgment  to  protect  the  rights  of  the 
parties." 

Judgment  is  entered  for  the  plaintiff.  Execution  to  stay  until  the 
attachments  recited  in  the  affidavit  of  defence  shall  be  determined,  or, 
further  order  of  the  court. 

John  O'Byme,  Esq.,  for  plaintiff. 

• 

[Leg.  Int.,  Vol.  30,  p.  52.] 

City  to  use  of  Brooks  vs.  Lea. 

1.  In  an  action  upon  a  municipal  claim  for  repaying  footway,  defendant  can  only  denj 

that  the  work  was  done^  or  materials  furnished,  or  that  the  price  charged  is  greater 
than  its  value,  or  that  it  has  been  repaid  or  released. 

2.  The  ordinance  of  June  8,  1870,  that  "  it  shall  be  unlawful  for  the  department  of 

highways  to  enter  into  contracts  for  repaving  streets,"  applies  only  to  that  part  of 
the  street  between  the  curbs. 

3.  The  pavements  upon  three  sides  of  one  lot  cannot  be  considered  all  one  pavement 

Rule  for  new  trial.    Opinion  delivered  December  3,  1872,  by 

Mitchell,  J. — This  was  an  action  upon  a  municipal  claim  for  repavr 
ing  the  footway  in  front  of  defendant's  lot. 

The  lot  in  question  was  a  large  one,  having  three  fronts  on  Twentieth 
street,  Nichols  street,  and  Columbia  avenue,  respectively.  The  contro- 
versy in  this  case  related  to  the  Twentieth  street  front  only. 

The  plaintiff  read  the  claim  in  evidence  and  then  rested.  Thereupon 
the  defendant's  counsel  put  in  evidence  the  order  from  the  highway 
department  to  the  equitable  plaintiff,  Brooks,  dated  July  25,  1870,  to 
repave  the  footway  on  Twentieth  street,  between  Oxford  and  Columbia 
avenue,  and  also  the  order  book  of  the  department,  showing  the  margin 
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or  stump  of  the  order,  which  stated  that  on  July  25, 1870,  order  No.  671 
had  been  given  to  John  Brooks,  to  repair  the  Twentieth  street  pavement 
of  said  lot. 

Defendant  then  gave  in  evidence  the  ordinance  of  June  8,  1870,  mak- 
ing it  unlawful  for  the  highway  department  to  enter  into  contracts  for 
the  repairing  of  streets  (Ord.  1870,  p.  310),  and  called  Mr.  Dickinson, 
the  chief  commissioner  of  highways,  who  testified  as  follows,  "  there 
was  no  contract  made  with  Brooks  further  than  the  order  to  do  the  work. 
We  never  make  contracts  in  such  cases,  as  the  law  fixes  the  price,  and 
we  don't  have  to  make  any  contract.  Brooks  was  not  an  officer  in  our 
department.    He  was  only  employed  as  a  bricklayer.** 

It  further  appeared  in  evidence,  that  on  March  21,  1870,  the  highway 
department  gave  notice  to  defendant  to  repave  the  pavement  on  Twen- 
tieth street,  and  to  pave  the  footwalks  on  Nichols  street  and  Columbia 
avenue.  On  receipt  of  these  notices,  defendant  sent  them  to  one  Francis 
P.  Murray,  who  was  usually  employed  by  him  in  such  matters. 

Murray  testified,  that  he  put  his  men  to  clear  off  the  mud  on  the 
Twentieth  street  pavement,  and  then  went  on  to  pave  the  footwalk  on 
Columbia  avenue.  While  at  this  latter  work.  Brooks  tore  up  the  pave- 
ment on  Twentieth  street,  and  proceeded  to  repave  it.  "  I  told  him," 
says  Murray,  "  he  had  better  be  careful,  as  I  had  it  in  charge.  I  don't 
know  that  I  told  him  I  was  going  to  repair,  as  I  didn't  thinlc  it  needed 
it,  except  at  one  spot.  I  thought  if  we  reset  the  curb  it  would  do  very 
well.  This  was  after  the  twenty  days.  I  had  begun  work  on  Columbia 
avenue  before  the  twenty  days  were  out." 

Defendant  having  closed,  the  plaintiff  called  witnesses,  who  testified  as 
to  the  bad  condition  of  the  footwalk  before  it  was  repaved,  and  then 
closed. 

Upon  this  evidence  the  jury  were  directed  to  find  a  verdict  for  the 
plaintiff,  subject  to  the  question  reserved  for  the  opinion  of  the  court, 
whether,  under  the  whole  case,  he  was  entitled  to  recover.  We  have  now 
to  congider  whether  upon  this  evidence  the  plaintiff  was  entitled  to  re- 
cover, and  if  so,  whether  any  part  of  the  case  should  have  been  submitted 
to  the  jury. 

By  the  4th  section  of  the  act  of  March  11, 1846,  Purdon,  752,  pi.  30, 
tbe  claim  filed  is  evidence  of  the  facts  stated  in  it,  that  is,  of  the  notice 
to  defendant  to  repave  his  footway  within  twenty  days,  of  his  failure  to 
do  so,  of  the  authority  of  Brooks  to  do  the  work,  of  the  fact  that  the  work 
was  done,  and  that  the  price  charged  was  the  correct  price.  Thomas  vs. 
I^orthern  Liberties,  1  H.  117 ;  Wistar  vs.  Philadelphia,  3  Grant,  311 ; 
City  of  Philadelphia  vs.  Burgin,  14  Wr.  545 ;  act  of  April  19,  1843, 
Turdon,  752,  pi.  29. 

Having  read  his  claim  in  evidence,  therefore,  the  plaintiff  had  made 
out  a  case.  Is  there  anything  in  the  undisputed  facts,  which,  as  matter 
of  law,  destroys  this  prima  facie  case  ? 

It  is  urged  by  the  defendant,  first,  that  the  order  of  the  highway 
department  to  Brooks  was  to  repair,  and  that  he  had  no  authority 
therefore  to  repave.  It  is  extremely  doubtful,  under  the  rule  laid  down 
in  City  vs.  Burgin,  14  Wr.  545,  whether  this  defence  could,  under  any 
circumstances,  be  available  to  this  defendant,  but  it  is  sufficient  to  say, 
that  the  evidence  does  not  bear  out  the  objection.   It  is  true  that  the 
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margin  or  stump  of  the  order  book  of  the  department  has  it  repair,  but 
the  act  of  the  department,  which  gave  the  plaintiff  his  authority,  was  the 
order,  and  that  commands  him  to  repave.  We  can  see  nothing  in  this 
objection. 

Secondly,  it  was  argued  by  defendant,  that  the  whole  work  was  un- 
lawfully done,  because  prohibited  by  the  ordinance  of  councils  of  June 
8,  1870.  The  language  of  the  ordinance  is,  "  that  it  shall  be  unlawful 
for  the  department  of  highways  to  enter  into  contracts  for  the  repairing 
of  any  street,  but  all  repairing  of  streets  shall  be  done  under  the  super- 
vision of  the  department  of  highways,  by  the  supervisors  of  the  district 
in  which  the  said  repairing  is  required."  (Ord.  1870,  p.  810.)  By 
reading  this  ordinance  with  those  in  pari  materia,  it  is  quite  clear  that 
the  repairing  contenoplated  by  this  ordinance  is  that  of  the  cartway 
between  the  curbs.  This  is  by  law  imposed  on  the  public  treasury,  and 
differs  in  many  essential  respects  from  that  of  the  footway,  which  is  to 
be  paid  for  by  the  owners  of  the  property.  The  word  "  street,"  in  the 
ordinance  of  1870,  must  be  taken  in  this  sense,  and  has  no  application 
to  this  case.  / 

Thirdly,  it  was  urged  b^  the  defendant,  and  this  was  the  point  on 
which  most  stress  was  laid  m  the  argument,  that  he  was  proceeding  with 
due  diligence  to  obey  the  command  of  the  notices,  when  the  plaintiff 
interfered,  and  did  this  work.  To  establish  this  point,  his  argument  is, 
that  Columbia  avenue,  the  Nichols  street,  and  the  Twentieth  street 
pavements  being  upon  three  sides  of  the  same  lot,  were  all  part  of  one 
pavement,  and  therefore  his  men,  while  upon  any  part  of  it,  were  to  be 
considered  as  working  upon  the  whole.  We  c^innot  regard  this  argu- 
ment as  sound.  The  language  of  the  ordinance  of  May  3,  1855,  sec.  3, 
City  Digest,  1869,  p.  312,  under  the  authority  of  which  this  work  was 
done,  is,  "  whenever  councils  shall  order  the  paving,  etc.,  of  the  footway 
of  any  street,  every  owner  of  ground  fronting  on  said  street,^^  etc.  For  the 
purpose  of  paving,  etc.,  each  front  of  ground  upon  a  street  is  the  subject 
of  municipal  regulation,  independently  of  any  connection  with  other 
streets.  These  may  be  paved  at  very  different  periods,  as  was  the  case 
in  the  present  instance,  the  Twentieth  street  side  of  this  lot  having  bad 
a  pavement  for  several  years,  while  the  other  sides  on  Nichols  street  and 
Columbia  avenue  were  unpaved.  It  is  quite  clear,  therefore,  that  the 
notices  to  pave  or  repave  the  different  sides  of  this  lot  must  be  treated 
as  if  they  related  to  separate  lots,  fronting  on  the  different  streets  respec- 
tively. In  this  view,  the  defendant  has  no  case  at  all,  for  passing  over 
a  question  not  free  from  diflBcultv  for  him,  whether  the  law  does  not  re- 
quire the  work  to  be  finished  within  twenty  days  from  the  notice,  there 
is  no  evidence  that  he  even  began  to  repave  the  Twentieth  street  pave- 
ment, within  the  required  time.  Murray,  his  workman,  says  he  put  his 
men  to  clear  off  the  dirt  on  Twentieth  street,  and  then  went  on  to  pave 
Columbia  averiVie.  Murray  thought  it  would  do  if  he  reset  the  curb, 
but  at  the  time  the  plaintiff  received  his  order  and  commenced  work 
in  the  latter  part  of  July,  more  than  four  months  after  the  notice  was 
received,  Murray  had  not  commenced  to  reset  the  curb.  Upon  the 
defendant's  own  evidence,  therefore,  he  was  not  in  time. 

Having  thus  shown  that  the  defendant's  objections  to  the  claim  upon 
matters  of  law  were  not  valid,  was  there  any  question  upon  matters 
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of  fact  which  ought  to  have  gone  to  the  jury?  We  do  not  perceive  any. 
The  defences,  which  are  allowed  to  be  made  in  such  cases,  are  expressly 
limited  by  law,  and  defendant  made  no  effort  to  establish  any  of  them. 
The  claim  filed,  being  read  to  the  jury,  was  sufficient  evidence  of  the 
notice  to  defendant  to  repave  his  footway  within  twenty  days,  of  his 
&i]ure  to  do  so,  and  of  the  authority  of  ^Brooks  to  do  the  work.  Act 
of  March  11,  1846,  sec.  4,  Purdon,  762,  City  Digest  of  1869,  p.  281 ; 
Wuiar  vs.  City  of  Philadelphia,  3  Grant,  311 ;  City  vs.  Burgin,  14 
Wr.  545. 

The  claim  was  also  prima  facie  evidence  that  the  work  was  done,  and 
that  the  price  charged  was  a  proper  price.  In  fact,  there  was  no  evidence 
nor  any  effort  to  contradict  either  fact.  By  the  act  of  April  19,  1843, 
Purdon,  752,  City  Digest,  1869,  p.  280,  "  upon  any  such  trial,  it  shall 
only  be  lawful  for  the  defendant  to  deny  that  the  said  work  was  done  or 
materials  furnished,  or  prove  that  the  price  charged  therefore  is  greater 
than  the  value  thereof,  or  that  the  amount  claimed  has  been  paid  or 
released."  No  evidence  was  offered  by  defendant,  tending  to  prove  any 
of  the  permitted  points  of  defeBce,  and  there  was,  thereibre,  no  fact  in 
dispute  for  the  jury. 

The  direction  was  therefore  right,  and  this  rule  must  be  discharged. 

Jsacui  Gerhartf  'E&q.,  for  plaintiff. 

£,  Spencer  Miller,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  30,  p.  108.] 

Clark  and  Wife  vs,  Koch. 

A  married  woman  cannot  carry  on  an  action  in  her  husband's  name  and  her  own  for  a 
tort  to  hereelf  without  his  consent  and  against  his  wishes.  ' 

Kule  to  strike  off  warrant  of  attorney.  Opinion  delivered  March  29, 
1873,  by 

Thayer,  J. — An  action  was  brought  in  this  court  in  the  name  of  hus- 
band and  wife  as  plaintiffs,  against  the  defendant,  who  is  a  physician,  for 
malpractice  upon  the  wife.  The  defendant  ruled  the  plaintiff's  attorney 
to  file  his  warrant  of  attorney.  He  filed  a  warrant  of  attorney  signed  by 
the  wife  alone.  Thereupon  the  defendant  took  the  present  rule,  and 
upon  its  return  the  husband  appeared  by  counsel  before  the  court  and 
stated  that  the  action  had  been  brought  without  his  authority  and 
against  his  wishes,  and  that  he  was  unwilling  to  be  a  party  to  the  action. 
In  the  history  of  that  important  and,  in  many  respects,  beneficent  revo- 
lution, which  has  taken  place  in  the  law  relating  to  marital  rights,  and 
which  is  recorded  in  the  legislation  that  emancipates  married  women 
and  their  estates  from  the  control  of  their  husbands,  a  tolerably  advanced 
position  has  been  attained.  But  we  are  not  aware  that  it  has  proceeded 
so  far  as  to  enable  a  married  woman  to  compel  her  husband  against  his 
will  to  carry  on  a  suit  for  a  tort,  and  to  subject  himself  to  the  pavment 
of  counsel  fees,  costs,  and  other  expenses  of  litigation,  to  say  nothing  (;f 
the  possible  contingency  of  an  action  for  a  malicious  civil  suit.  Whether 
a  married  woman  can  maintain  such  an  action  in  her  own  name  alone, 
just  as  she  may  for  her  property  (see  1  Harris,  480 ;  4  lb.  134),  may,  to 
say  the  least,  admit  of  a  reasonable  doubt.    Certain  it  is,  that  no  such 
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power  is  conferred  upon  her  by  the  act  of  11th  April,  1848,  or  any  of  its 
supplements,  unless  it  is  to  be  deduced  from  the  consideration  that  she 
has  a  property  in  herself  as  well  as  her  possessions,  and  as  she  no  longer 
belongs  to  her  husband  she  must  belong  to  herself,  and  may  therefore 
maintain  an  action  for  injuries  to  herself,  as  well  as  for  her  chattels. 
But  we  need  not  forestall  the  ingenuity  of  counsel  upon  a  point  so -inter- 
esting which  is  not  yet  before  us.  Tlie  question  is,  not  whether  she  can 
maintain  such  an  action  alone,  but  whether  she  can  compel  her  husband 
to  carry  it  on,  against  his  consent,  contrary  to  his  wishes,  and  at  his  own 
cost.  Perhaps  it  may  come  to  that,  but  we  do  not  think  we  should  be 
justified  in  so  holding  at  present.  Therefore,  ordered,  that  all  proceed- 
ings be  stayed  in  the  present  action  until  a  warrant  of  attorney  liom  the 
husband  shall  be  filed  of  record. 
Geo,  S.  Graham,  Esq.,  for  husband. 

John  O'Byrney  Esq.  (with  whom  was  Ed,  McCabe,  Esq.),  for  wife. 
Mortimer  Harris  Browti,  Esq.,  for  the  defendant. 

[Leg.  Int.,  Vol.  30,  p.  108.] 
Lesley  vs.  Morris. 

1.  A  vendee  of  real  estate,  who  has  bargained  for  a  good  and  marketable  title,  will  not 

be  compelled  to  accept  the  property  if  it  is  burthened  with  a  building  restriction 
which  will  impair  its  enjoyment  or  affect  its  marketable  value. 

2.  Such  a  restriction  created  by  the  covenant  of  a  former  owner  is  not  removed  by  a 

subsequent  judicial  sale  for  taxes. 
8.  Whether  a  vendee  is  bound  to  accept  a  tax  title  dubitatur. 

4.  It  is  not  a  defence  to  an  action  for  the  purchase-money  that  incumbrances  or  defects 
of  title  existed  at  the  time  of  action  brought,  if,  at  the  time  of  trial,  they  have  been 
removed. or  cured. 

Rule  for  a  new  trial.  Opinion  delivered  March  29, 1873,  by 
Thayer,  J. — Covenant  by  vendor  against  vendee  upon  articles  for 
the  sale  of  land.  The  defendant  declined  to  take  the  land  or  pay  the 
purchase-money.  His  defence  was  fii*st,  that  the  plaintiff*  s  title  was  a 
tax  title,  which  he  contended  was  not  a  good  and  marketable  title ;  and 
secondly,  that  the  property  was  subject  to  certain  building  restrictions 
imposed  upon  it  by  a  former  owner  in  the  line  of  the  plaintiff*'s  title. 

In  answer  to  the  first  objection,  it  was  replied  that  a  tax  title  is,  if 
regular  in  all  respects,  a  good  title,  and  one  which  the  defendant  was 
bound  to  accept ;  and  further,  that  inasmuch  as  the  plaintiff*  was  not  only 
the  purchaser  at  the  tax  sale,  but  also  administrator  cum  testamenio 
annexo  of  the  pei*son  who  was  owner  at  the  time  of  the  sale,  and  had 
under  the  will  a  full  power  to  sell  and  convey,  the  title  could  be  freed 
from  all  doubt  by  the  execution  of  the  power,  which  t'le  plaintiff*  was 
ready  to  do. 

We  are  not  prepared  to  say  that  a  tax  title  is  not  such  a  title  as  a 
purchaser  is  bound  to  accept,  ••  here  it  clearly  appears  that  the  tax  was 
due  and  unpaid,  that  the  proceedings  were  in  all  respacts  regular,  and 
that  the  time  of  redemption  has  gone  hy.  But  it  is  un  lecessary  to  decide 
this.  It  is  a  sufficient  answer*to  the  defendant's  objecti  )n,  that  the  plain- 
titiT  was,  at  the  time  of  the  trial,  in  a  position  to  remove  the  objection, 
and  to  make  an  indefeasible  title,  and  that  he  was  prep  ired,  and  offered 
to  do  so.    It  is  not  a  defence  to  an  action  for  the  purchase-money  of 
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laud,  that  defects  of  title,  or  incumbrances,  existed  at  the  time  of  action 
brought.  In  Pennsylvania,  the  law  in  such  cases  is  administered  upon 
the  same  principles,  and  regulated  by  the  same  rules  which  prevail  in 
equity.  Where  a  chancellor  would  decree  a  specific  peHbrmanco,  there 
the  plaintiff  shall  recover  the  purchase-money.  Where  he  would  refuse 
it  the  vendee  may  refuse  to  accept  the  estate  and  to  pay  the  price  of  it. 
The  defendant  stands  upon  an  equitable  defence,  and  must  himself  sub- 
mit to  all  equitable  conditions.  Hence,  although  defects  may  exist  at 
the  time  of  the  bargaiu  made  or  the  bringing  of  the  action,  yet,  if  the 
vendor  has  cured  them,  and  is  ready  at  the  trial  with  a  good  title,  he  is 
iu  tinie,  and  entitled  to  insist  upon  performance.  Hart  vs.  Porter,  5  S. 
&  R.  201,  and  Thompson  vs.  Carpenter,  4  Barr,  132,  are  illustrations  of 
the  rule.  In  the  former  case,  at  the  time  of  action  brought  the  laud  was 
subject  to  a  widow's  dower,  but  the  vendor  having  obtained  a  release  of 
it  before  the  trial,  it  was  held  that  the  defence  failed  and  that  the  pur- 
chaser must  perform  the  contract.  When  defects  of  title  have  been 
remedied  subsequent  to  the  bringing  of  the  action  for  the  purchase- 
money,  the  only  question  which  remains  is,  as  to  who  shall  pay  the  costs 
of  the  action,  and  even  that,  as  is  said  by  Tilghman,  C,  J.,  u  an  equity 
which  depends  on  a  variety  of  circumstances  in  the  conduct  of  the 
parties. 

The  plaintiff's  answer  to  the  second  branch  of  the  defendant's  case 
was,  that  the  building  restrictions  of  which  the  defendant  complains  had 
been  removed,  by  operation  of  law,  by  reason  of  a  subsequent  judicial 
sale  for  taxes,  and  that  if  they  had  not  been  removed,  the  restrictions 
were  not  in  themselves  of  such  a  character  as  seriously  to  affect  the 
\alue  of  the  property. 

It  wouhl  be  a  very  dangerous  doctrine  to  establish,  that  a  covenantee 
whu  is  not  a  party  to  the  proceedings  for  the  collection  of  the  taxes,  and 
who  had  no  notice  of  their  existence,  should,  without  any  fault  of  his,  be 
deprived  of  a  valuable  right — a  right  which  is  as  much  property  as  the 
land  itself  Such  a  doctrine  would  furnish  a  very  easy  method  by  which 
covenantoi-s  and  their  assigns  might  evade  the  most  solemn  obligations, 
and  fraudulently  rid  themselves  of  troublesome  servitudes  for  which  they 
have  received  a  large  price.  Such  a  construction  of  the  laws  relating  to 
the  collection  of  taxes  does  not  appear  to  be  necessary  in  order  to  secure 
•  the  payment  of  the  tax,  and  would  produce  a  manifest  injustice  without 
any  important  advantage  to  the  State  or  the  city.  This  then  is  precisely 
the  case  in  which  the  argument  fn)m  incon  venience  is  decisive  of  the  con- 
struction. The  words  of  the  various  acts  of  assembly  relating  to  the 
levying  and  collection  of  taxes  have  no  such  necessary  meaning  or  effect 
as  that  which  the  argument  for  the  plaintiff  attributes  to  them,  and  this 
being  so,  the  great  inconvenience  which  would  result  from  the  construc- 
tion which  he  contends  for  supplies  a  pow^erful  reason  for  believing  that 
such  a  construction  was  never  contemplated  by  the-  Legislature,  and 
fully  warrants  us  in  rejecting  it.  The  decisions  and  the  general  current 
of  legislation  upon  this  subject  tend  greatly  to  strengthen  this  conclu- 
sion. That  a  ground-rent  was  not  divested  by  a  judicial  sale  for  taxes 
assessed  upon  the  land  was  settled  by  the  courts  before  the  passage  of 
the  act  which  expressly  so  enacts.  Irwin  vs.  The  Bank,  1  Barr,  349 ; 
Salter  vs.  Reedy  3  Har.  260.    The  legislation  which  protects  mortgages 
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which  are  prior  to  tax  claims  is  also  a  clear  indication  of  the  policy  of 
the  State  upon  the  subject.  The  right  which  is  acquired  by  the 
covenantee  and  his  assig'is  in  a  building  restriction,  such  as  that  which 
exists  in  that  of  the  line  of  this  title,  is  a  right  not  in  the  land,  but  ap- 

fmrtenant  to  the  land.  Like  a  ground-rent,  it  is  an  interest  not  in  the 
and  itself,  but  incident  to  the  ownership  of  another,  and  arising  out  of 
a  covenant  fastened  upon  it  by  a  former  owner.  The  same  reasoning 
and  the  same  policy  which  protects  a  ground-rent  from  being  divested 
by  the  sale  of  the  land  for  taxes,  ought  therefore  to  protect  the  right 
which  a  covenantee  and  his  assigns  have  in  a  building  restriction. 

The  particular  restrictions  in  the  present  case  arose  out  of  a  covenant 
not  to  build  on  the  lot  any  frame  or  wooden  buildings,  and  that  if  any 
piazza  or  back  buildings  should  at  any  time  be  erected,  the  same  should 
be  erected  fronting  to  the  south.  It  would  be  difficult  to  maintain  that 
a  restriction  against  the  erection  of  wooden  buildings  in  a  locality  where 
their  erection  is  prohibited  by  law  is  a  restriction  which  would  impair 
the  value  of  property,  or  rentier  it  inequitable  to  compel  the  purchaser 
to  perform  his  contract.  The  first  restriction,  so  reasonable  in  itself,  and 
in  such  entire  accord  with  the  local  law,  would  hardly  be  a  serious  im- 
pediment in  the  plaintiff*'s  path.  But  the  second  restriction  is  of  a  dif- 
ferent character.  By  means  of  it  an  absolute  and  unqualified  use  is 
converted  into  one  which  is  clogged  with  conditions  and  restricted  in  its 
enjoyment.  A  perpetual  prohibition  of  this  kind  fastened  upon  property 
has  a  tendency  not  only  to  diminish  the  enjoyment  of  the  estate  but  also 
to  aflfect  its  marketable  value  to  a  considerable  degree ;  a  degree  very 
difiicult  to  be  measured  by  any  pecuniary  allowance  to  be  made  to  the 
defendant,  and  which  makes  his  equity  incapable  of  accurate  or  reason- 
able adjustment  in  money.  He  di<l  not  bargain  for  an  estate  fettered 
by  a  perpetual  restriction  upon  the  enjoyment,  but  for  an  absolute  and 
unqualified  ownei-ship,  and  if  that  which  is  offered  to  him  is  not  that 
which  he  bargained  for,  and  is  incapable  of  being  made  such,  he  ought 
not  in  equity  to  be  compelled  to  accept  it. 
Rule  absolute. 

George  W.  Thorn,  Esq.,  for  plaintiff! 
2).  W.  Sellers,  Esq.,  for  defendant. 


Where  a  party  was  taken  entirely  by  surprise  by  an  unexpected  attack  upon  liie 
character  of  one  of  his  most  important  witnesses^  which  attack  was  made  in  the  ab- 
sence of  the  witness,  and  near  tnc  close  of  the  trial,  when  there  was  no  opportunity 
to  repel  it,  a  new  trial  was  granted  on  that  account. 

Rule  for  a  new  trial.  Opinion  delivered  March  29,  1873,  by 
Thayer,  J. — The  action  was  for  the  price  of  a  steam-engine  built  for 
the  defendant  by  the  plaintiflT.  The  defence  was,  that  it  was  imperfectly 
constructed,  defective  in  its  parts  and  unfit  for  use.  Several  machinists 
were  examined  as  experts  by  the  defendant.  Among  them  one  who 
testified  that  he  had  been  in  the  business  thirty  years,  and  whose  testi- 
mony was  very  strong  in  favor  of  the  defendant.  When  his  examina- 
tion was  finished  he  left  the  court-room,  supposintr  that  his  attendance 
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was  no  loDger  required.  In  hb  absence,  and  near  the  close  of  the  case, 
the  plaintiff  call^  two  witnesses,  who  swore  that  the  character  of  this 
witness  for  truth  and  veracity  was  bad,  and  that  they  would  not  believe 
him  on  his  oath.  The  defendant  was  taken  entirely  by  surprise  by  this 
attack  upon  his  witness  and  had  no  witnesses  at  hand  to  sustain  him, 
while  the  witness  himself  was  absent,  and  altogether  ignorant  of  the 
public  attack  which  had  been  made  upon  his  character. 

Tiiere  is  no  rule  which  requires  notice  to  be  given  of  an  intention  to 
assail  the  character  of  a  witness,  yet  one  must  recognize  the  possible 
injustice  which  may  arise  from  a  wholly  unexpected  attack  upon  an 
absent  man.  Such  a  warfare  should  at  least  be  in  a  fair  field  and  face 
to  face.  Ambuscades  are  justifiable  in  war,  but  are  not  favorably  re- 
garded by  the  law,  which  labors  in  all  its  proceedings  to  prevent  surprbe. 
Thus,  in  the  Queen^s  Case,  Abbott,. C.  J.,  in  delivering  the  unanimous 
opinion  of  the  judges  in  defence  of'the  rule  which  requires  that  a  witness 
shall  first  be  interrogated  with  reference  to  contradictory  statements  by 
the  proof  of  which  it  is  proposed  to  impeach  his  credit,  observed  :  **  It  is, 
in  our  opinion,  of  great  importance,  that  this  opportunity  should  be  thus 
afforded  to  the  witness,  not  only  for  the  purpose  already  mentioned,  but 
because,  if  not  given  in  the  fii-st  instance,  it  may  be  wholly  losh;  for  a 
witness  who  has  been  examined,  and  has  no  reason  to  suppose  that  his 
further  attendance  is  requisite,  often  departs  the  court  and  may  not  be 
found  or  brougiit  back  until  the  trial  be  at  end.  So  that  if  evidence  of 
thb  sort  could  be  adduced  on  the  sudden,  and  by  surprbe,  without  any 
previous  intimation  to  the  witness  or  to  the  party  producing  him,  great 
injustice  might  be  done,  and  in  our  opinion,  not  unfrequently  would  be 
done,  both  to  the  witness  and  to  the  party  ;  and  one  of  the  great  objects 
of  the  course  of  proceeding  established  in  our  courts  is  the  prevention 
of  surprise,  as  far  as  practicable,  upon  any  person  who  may  appear 
therein."    The  Queen's  Case,  2  Brod.  &  B.  313,  314. 

Most  persons  of  reputable  character  are  able,  upon  very  short  notice, 
to  summon  their  friends  and  acquaintances  to  their  support  when  they 
are  assailed,  if  they  have  knowledge  of  the  attack,  but  if  they  are  attacked 
behind  their  backs  they  are  altogether  defenceless,  and  may  suffer  a  seri- 
ous injury  to  their  reputations,  and  be  without  any  means  of  redress. 
It  is  the  right  of  the  witness  as  well  as  of  the  party  who  has  brought  him 
into  court,  that  he  should  not  be  placed  in  such  a  situation.  For  the 
reason,  therefore,  that  the  defendant  was  taken  wholly  by  surprise  by 
the  attack  made  upon  his  witness,  and  that  it  was  made  in  the  absence 
of  the  person  most  interested  in  repelling  it,  and  because  he  had  no 
knowledge  of  the  intended  assault,  and  no  opportunity  to  defend  him- 
self, justice  requires  that  we  should  set  aside  thb  verdict. 

Rule  absolute. 

C.  H.  Sidebotham,  Esq.,  for  plaintiffs. 

Thos.  Oehlschlager  and  Geo.  H,  Earle,  Esqs.,  for  defendant 
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[Leg.  Int.,  Vol.  30,  p.  108.] 

MULLARKEY  V8.  P.  W.  &  B.  RaILROAD  COMPANY 

A  railroad  company  having  receipted  for  merchandise,  "  to  forward  ...  to  T.  Mul- 
larkev,  Tuscaloosa,  Ala."  (a  point  beyond  its  line),  proved  the  delivery  of  the  mer- 
chanaise,  in  good  order,  to  the  next  carrier  iu  the  regular  course  of  transportation  lo 
Tuscaloosa. 

Meldf  that  the  company  had  fully  performed  its  duty,  and  was  not  liable  for  damage 
occurring  after  such  delivery. 

This  was  an  action  to  recover  the  value  of  eight  ca^es  of  merchandise 
shipped  over  the  defendant's  railroad. 

The  plaintiff  proved  the  value  of  the  goods,  and  their  delivery  to  the 
defendant,  and  gave  in  evidence  a  receipt,  of  which  the  material  part 
was  as  follows ; 

"Received  October  21, 1868,  of  Conway  Bros.,  the  following  articles 
to  forward,  subject  to  the  above  conditions,  marked  T.  Mullarkey,  Tus- 
caloosa, Ala.,"  5  cases,  etc. 

Plaintiff  admitted  the  receipt  of  a  portion  of  the  goods,  damaged  by 
mud  and  water,  and  then  closeci. 

Defendant  then  proved  that  the  goods  passed  over  its  line  to  its  ter- 
minus, thence  over  other  lines  with  which  it  had  **  working  contracts," 
to  Norfolk,  Va.,  where  they  were  delivered  in  good  order  on  the  care  of 
the  Norfolk  &  Petersburg  Railroad  Company;  that  this  company  was 
the  next  connecting  carrier  in  the  regular  course  of  transportation  to 
Tuscaloosa,  the  point  of  consignment  of  the  goods;  that  defendant  had 
no  connection  or  contract  with  said  Norfolk  &  Petersburg  Railroad 
Company ;  that  no  freight  was  paid  to  defendant  by  plaintiff^  but  that 
defendant,  on  delivery  of  the  goods  at  Norfolk,  collected  the  freight  up 
to  that  point  from  the  Norfolk  &  Petersburg  Railroad  Company. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  difference  between 
the  value  of  the  goods  shipped  and  those  received  by  him,  subject  to  the 
opinion  of  the  court  on  the  question  reserved — whether  there  was  any 
contract  by  the  defendant  to  deliver  the  goods  at  Tuscaloosa. 

E,  P.  White,  Es(j^  for  plaintiffs. 

A,  D,  Campbell,  Esq.,  for  defendants. 

Opinion  delivered  March  29,  1873,  by 

Mitchell,  J. — The  only  question  jfor  consideration  in  this  case  is, 
whether  the  defendant  is  liable  for  damage  to  the  goods  accruing  beyond 
the  limits  of  its  own  line. 

The  general  current  of  American  deci.sion8,  contrary  to  the  English, 
where  a  package  is  delivered  to  a  carrier,  addressed  to  a  point  beyond 
his  line,  is,  iu  the  absence  of  special  contract,  other  than  the  mere  ad- 
dress of  the  package,  to  hold  the  carrier  liable  as  an  insurer  only  to  the 
end  of  his  own  line,  and  from  that  point,  as  a  forwarder  for  safe  delivery 
to  the  next  carrier.  5  Am.  Law  Reg.  N.  S.  11 ;  2  Redfield  on  Railways, 
sec.  162  (3  Ed.)  ;  and  Oray  vs.  Jackson,  61  N.  H.  9,  where  all  the  authori- 
ties are  very  fully  reviewed. 

This  being  the  general  rule  in  the  absence  of  express  contract  on  the 
subject,  a  fortiori,  a  carrier  is  not  to  be  held  to  any  severer  liability,  where 
his  receipt  stipulates  that  he  is  "  to  forward  "  the  goods  only,  and  there 
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is  no  payment  of  freight  or  other  circumstances  from  which  the  jury  can 
infer  a  contract  .to  be  liable  as  a  carrier. 

Passing  by  the  much  vexed  question,  which  does  not  arise  in  this  case, 
how  far  a  carrier  may  by  express  contract  limit  his  liability  upon  his 
own  line,  we  think  it  quite  clear,  that  where  he  has  affirmatively  shown, 
as  he  has  here,  that  there  was  no  negligence  on  his  part,  and  no  damage 
to  the  goods  until  after  they  had  been  delivered  by  him  as  a  forwarder 
to  the  next  carrier  on  their  way  to  their  ultimate  destination,  he  has 
shown  a  full  performance  of  his  duty,  and  b  not  liable  for  anything 
further. 

The  precise  point  of  this  case  has  not  been  heretofore  decided  in  this 
State,  but  the  decisions  upon  analogous  cases  would  leave  no  doubt 
about  it,  even  if  it  were  less  clear  than  it  is  upon  principle. 

The  subject  was  discussed  by  this  court  in  Jenneson  vs.  C.  &  A.  Rail- 
road Co,,  4  Am.  Law  Reg.  234,  and  the  opinion  of  Stroud,  J.,  was  clearly 
indicated  against  the  liability  of  the  carrier,  though  the  decision  was 
put  upon  the  ground  of  variance  between  the  declaration  and  the 
evidence. 

In  Pennsylvania  JR.  R,  Co.  vs.  Sehwarzenhergery  9  Wr.  208,  the  defend- 
ant company  sold  a  ticket  from  Philadelphia  to  Cincinnati,  and  collected 
the  full  fare,  but  the  ticket  contained  an  express  notice,  that  the  de- 
fendant acted  "only  as  agent  for  the  western  lines,  and  assumed  no  re- 
sponsibility west  of  Pittsburg"  (its  own  terminus),  and  it  was  held,  that 
there  was  no  contract  to  carry  the  passenger  or  his  baggage  beyond  the 
defendant's  own  line. 

In  B.  &  P.  Steamboat  Co.  vs.  Broum,  4  P.  F.  Smith,  77,  and  Penna. 
R.  R.  Co.  vs.  Berry,  18  P.  F.  Smith,  272,  it  was  held  that  a  carrier  may 
hind  himself  to  carry  beyond  his  own  line,  so  as  to  become  responsible 
for  the  negligence  of  the  succeeding  carriers,  but  as  is  said  by  Agnew, 
J.,  in  the  latter  case  (page  277),  "  the  proof  of  the  contract  should  be 
clear.  Especially  .  .  .  when  the  alleged  contract  would  contradict  the 
papers  accompanying  the  transaction." 

Since  the  present  case  was  tried,  the  opinion  of  the  Supreme  Court  in 
American  Exp.  Co.ys.  Second  Nat.  Bank,  19  P.  F.  Smith,  394,  has  been 
published.  The  receipt  in  that  case  stated  the  contract  to  be,  "  forward 
to  the  nearest  point  of  destination  reached  by  the  company,"  subject  to 
certain  conditions.  Both  the  receipt  and  the  conditions  expressed  the 
restrictions  of  the  company's  duties  to  those  of  a  forwarder  more  fully 
and  explicitly  than  the  receipt  in  the  present  case,  but  the  nature  of 
the  contract  is  the  same  in  both.  The  Supreme  Court  tliere  held  tlie 
express  company  not  liable  as  a  carrier,  beyond  the  terminus  of  its  own 
line. 

In  the  present  case,  the  defendant  having  proved  the  safe  carriage  of 
the  packages  to  Norfolk,  and  their  delivery  in  good  condition  to  the 
next  succeeding  carrier  in  the  direction  of  their  destination,  has  shown 
performance  of  its  duty  and  was  entitled  to  a  verdict.  We  therefore 
enter  judgment  here  upon  the  point  reserved  for  defendant  non  obstante 
veredicto. 
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[Leg.  Int,  Vol.  30,  p.  108.] 
Walker  et  al  vs,  Gerelird  et  al. 


A  right  of  way  appartenant  to  land  is  appurtenant  to  every  part  of  it,  and  if  the  owner 
divides  it  into  several  tracts,  the  grantee  of  each  tract,  however  small,  has  an  equal 
right  of  wav  over  the  servient  land. 

The  owner  of  land  to  which  a  right  of  way  over  other  land  is  appurtenant,  cannot 
enlarge  his  easement  by  the  purchase  of  adjoining  tracts,  but  the  fact,  that  he  is 
making  an  illegal  or  excessive  use  of  the  way  in  connection  with  the  adjoining 
tracts,  does  not  entitle  the  owner  of  the  servient  land  to  interrupt  the  way  as  to  the 
original  dominant  land. 

The  remedy  is  by  action  for  the  illegal  or  excessive  use  of  the  way. 

Opinion  delivered  March  29,  1873,  by  Mitchell,  J. 
The  facts  were  substantially  as  follows : 

The  owners  of  adjoining  lots  A  and  B  on  Sixteenth  street,  by  mutual 
grants  and  covenants,  opened  an  alley  between  the  lots  for  the  joint  use 
and  accommodation  of  the  owners,  tenants  and  occupiers  of  the  said  lots. 
The  title  to  lot  A  became  vested  in  plaintiff,  Walker,  who  wa*y  also  the 
owner  of  a  lot  on  Eidge  avenue,  which  adjoined  lot  A  on  the  rear. 
Walker  then  altered  the  lines  of  his  properties,  so  as  to  transfer  a  part 
of  the  rear  of  lot  A  to  the  Ridge  avenue  lot,  and  leased  the  latter  thus 
enlarged  to  Jacoby,  the  other  plaintiff,  and  the  remnant  of  lot  A  front- 
ing on  Sixteenth  street,  to  Reinecke,  one  of  the  defendants. 

Subsequently  to  this  division  of  lot  A,  the  title  to  lot  B  came  to  Ger- 
hard, the  other  defendant.  Defendants  claiming  that  they  alone,  as 
tenants  of  both  lots,  for  whose  use  the  alley  was  created,  had  the  right 
to  use  it,  and  that  Jacoby,  one  of  the  plaintiffs,  was  unlawfully  using  it 
as  a  way  to  his  lot  on  Ridge  avenue,  put  a  gate  at  the  entrance  of  the 
alley  on  Sixteenth  street.  Plaintiffs  claimed  that  Jacoby  had  the  right 
to  use  the  alley  to  enter  upon  .the  part  of  his  premises  which  had  for- 
merly been  the  rear  end  of  the  lot  A  on  Sixteenth  street. 

In  Watson  vs.  Bioren^  1  S.  &  R.  227,  it  was  expressly  held,  that  where 
land  is  conveyed  with  a  right  to  the  grantee  to  pass  over  other  land,  the 
right  is  appurtenant  to -all  and  every  part  of  the  land  so  conveyed,  and 
the  owner  of  any  part,  however  small,  is  to  enjoy  the  right  of  way.  An 
examination  of  the  facts  in  that  case  will  show  the  severity  of  the  rule. 

The  plaintiff  was  the  owner  of  a  lot  on  Chestnut  street,  ten  feet  wide 
by  seventy-seven  deep,  from  the  rear  of  which  a  three  feet  alley  ran  out 
into  Orphans'  court.  Plaintiff  conveyed  all  of  his  lot  to  defendant,  ex- 
cept a  small  strip  three  feet  wide  by  thirteen  long,  and  a  glance  at  a 
n^ap  of  the  premises  shows  at  once  that  the  only  use  of  this  strip  reserved 
was  to  prolong  the  three  feet  alley,  so  that  plaintiff  could  get  to  it  from 
a  lot  he  owned  on  Chestnut  street,  adjoining  the  lot  conveyed  to  defend- 
ant, and  also  from  a  lot  on  Third  street,  running  back  to  this  strip  ;  yet 
Chief  Justice  Tilghman  held,  that  the  ownership  of  this  strip  gave  plain- 
tiff a  right  of  way  through  the  alley,  and  said  it  would  be  an  "  intolera- 
ble grievance  "  in  a  city,  if  this  principle  were  not  applied,  because  it 
would  force  every  owner  of  land  to  preserve  his  lot  entire,  in  order  to 
preserve  his  right  of  way. 

This  case  has  not  been  questioned,  and  it  is  conclusive  in  favor  of 
plaintiff.  Chief  Justice  Tilghman  said  the  case  did  not  call  for  a  deci- 
sion as  to  whether  the  person  having  the  right  of  way  to  one  lot  could 
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make  it  in  any  way  subservient  to  a  passage  to  another ;  and  the  expres- 
sions of  Yeates,  J.,  appear  to  indicate  an  opinion  that  under  some  cir- 
cumstances he  might;  but  such  a  position  could  never  have  been  even 
doubtful.  That  a  right  of  way  could  not  be  so  enlarged  was  expressly 
decided  in  9  Car.  1,  and  in  Saunders  vs.  Mose,  16  Jac.  1 ;  reported  in  1 
Rollers  Abr.  391  (Tit.  Chimin.  Private,  pi.  1,  3). 

In  Kirkham  vs.  Sharp,  1  Wh.  323,  plaintiff  recovered  damages  in  an 
action  on  the  case  for  the  illegal  use  of  an  alley  under  circumstances 
very  similar  to  those  of  the  present  case,  and  this  decision  has  been  af- 
firmed and  followed  in  Lewis  vs.  Carstairs,  6  Wh.  193 ;  Jamison  vs.  3/c- 
Curdy,  5  W.  &  S.  129;  Shroder  vs.  Brenneman,  11  H.  348;  and  Shars- 
wood,  J.,  in  Coleman's  Appeal,  12  P.  F.  Smith,  275. 

It  may.  well  be,  therefore,  that  defendants  may  have  an  action  against 
the  plaintiff  Jacoby,  for  an  illegal  or  excessive  use  of  the  alley.  Upon 
that  we  express  no  opinion,  as  the  facts  are  not  all  before  us ;  but  it  is 
clear  that  they  cannot  enforce  their  right  by  closing  the  entrance  to  the 
alley  on  Sixteenth  street,  and  that  is  all  we  decide  now. 

Judgment  for  plaintiff  Jacoby  for  $100,  as  stipulated  in  the  case  stated. 

Wm.  Rotch  Wider,  Esq.,  for  plaintiffs. 

B.  Franklin  Fisher,  Esq.,  for  defendants. 


An  assignment  for  the  benefit  of  creditors  does  not  prevent  the  filing  of  a  mechanics' 

lien  for  alterations  under  the  act  of  1868. 
The  assignee  is  not  a  "  purchaser  "  within  the  meaning  of  the  act. 

Opinion  delivered  April  5, 1873,  by 

Lyxd,  J. — This  was  a  scire  facias  sur  mechanics'  claim,  filed  under 
the  act  of  August  1,  1868. 

Defendants  pleaded,  "  that  before  the  filing  of  the  claim  of  the  plain- 
tiff they  made  an  assignment  Qf  all  their  estate  for  the  benefit  of  their 
creditors.    Without  this,"  etc. 

Plaintiff  demurred. 

The  proviso  to  the  act  of  1868,  Brightly,  1028,  §  21,  is:  "Provided, 
that  nothing  in  this  act  shall  give  a  lien,  or  render  property  liable  for 
repairs,  alterations  or  additions  as  aforesaid,  except  from  the  time  of 
fihng  a  claim  or  statement  of  such  work  done  or  materials  furnished  ; 
which  claim  or  statement  must  be  filed  within  six  months  after  such 
work  shall  have  been  finished  or  materials  furnished  ;  but  no  property 
shall  be  rendered  liable  for  repairs,  alterations  or  additions  as  aforesaid, 
which  shall  have  been  conveyed,  before  any  claim  or  statement  shall 
have  been  filed,  to  a  purchaser  or  purchasers  thereof,  by  the  party  or 
parties  contracting  said  debts." 

Defendants  argued  that  the  assignment  by  them  for  the  benefit  of 
creditors  was  a  "  conveyance,"  and  that  their  assignee  was  a  "  purchaser  " 
within  the  meaning  of  the  said  proviso. 

The  cases  which  decide  this  contention  against  the  defendants  are 
legion.  Most  of  these  are  cited  in  "  In  re  Fulton's  Estate,"  1  P.  F.  8.  211. 


M.  Amoldi,  Jr.,  Esq.,  for  plaintiff. 
J.  Vaughan  Darling  and  if,  P.  Henry,  Esqs.,  for  defendants. 


[Leg.  Int.,  Vol.  30.  p.  116.] 

Crump  vs.  Gill  and  Wife. 
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[Leg.  Int,  Vol.  30,  p.  116.] 

Boyd  vs.  Mole. 


1.  Plaintiffs  upon  staying  their  writs  of  lev.  fa,  }>aid  sheriff  his  oosti :  held,  that  ihey 

could  not  recover  this  from  the  fund  for  distribution. 

2.  Materials  furnished  upon  the  credit  of  the  buildings  must  not  exceed  more  than 

could  reasonably  be  used  in  their  construction. 
8.  Houses  put  up  in  blocks  of  two  each,  there  should  be  a  lien  filed  agaii^t  each  block. 

Exceptions  to  auditor's  report.    Opinion  delivered  April  5, 1873,  by 

Briggs,  J. — The  allowance  to  Lloyd  &  Russell  of  tiie  $40  paid  by 
them  to  the  sheriff  upon  the  occasion  of  their  staying  their  writs  of 
levari  facias  should  not  have  been  made.  This  allowance  was  claimed 
upon  the  ground  that  the  sheriff  had  the  right  to  receive  said  costs  from 
the  fund,  and  said  costs  having  been  paid  to  him  by  the  clainiants  they 
were  subrogated  to  the  right  of  the  sheriff  to  take  them  out  of  the  fund 
in  court.  -We  are  not  aware  of  any  act  of  assembly  or  adjudicated  case 
conferring  the  right  upon  the  sheriff  to  permit  a  party  to  stay  his  writ 
voluntarily,  and  for  the  sheriff  in  such  a  case  to  collect  the  costs  of  the 
defendant  in  the  stayed  writ.  It  is  true,  that  a  defendant  is  always 
liable  to  a  plaintiff  for  such  costs  as  may  be  incurred  in  executing  the 
judgment.  But  these  costs  were  not  of  that  character.  To  hold  a  de- 
fendant answerable  beyond  this  limit  would  subject  him  to  the  whim 
and  caprice  of  an  unconscionable  judgment  creditor,  and  render  his 
entire  substance  liable  to  be  exhausted  in  costs  alone.  Such  a  rule  can- 
not be  tolerated  for  a  moment.    This  exception  is  therefore  sustained. 

Another  exception  also  deserves  notice.  It  is  that',  from  the  facts 
reported,  more  materials  are  claimed  by  Rufus  R.  Thomas  as  having 
been  furnished  upon  the  credit  of  the  buildings  than  could  reasonably 
be  used  in  their  construction. 

The  auditor  seemed  to  justify  the  claim  upon  the  ground  that  the 
evidence  satisfied  him  that  the  claimant  sold  his  materials  upon  the 
credit  of  the  buildings. 

This  view  is  correct  so  far  as  to  the  quantity  which  was  necessary  for 
the  erection  of  the  buildings,  whether  they  were  used  in  the  erection  or 
not.  But  for  the  materials  in  excess  of  this  requirement  the  claimant 
has  not  a  lien.  The  vendor  of  the  materials  must  have  an  eye  to  the 
character  of  the  building  upon  the  credit  of  which  he  sells  his  materials, 
and  see  to  it  that  only  those  necessary  for,  and  fit  to  be  used  in,  the 
building,  are  charged  to  its  account.  To  hold  otherwise  would  convert 
the  mechanics'  lien  law  into  a  system  of  oppression,  in  the  stead  of  one 
.to  encourage  and  secure  honest  dealers  and  builders,  and  subject  an 
owner  who  should  always  retain  the  control  of  his  property  to  a  charge 
against  it,  possibly  for  more  than  the  value  of  the  ground  and  building 
erected  upon  it.  Dickimon  College  vs.  ChurcJif  1  W.  &  S.  466 ;  HarUmd 
\9.  Band,  3  C.  511 ;  Odd  Fellows'  Hall  vs.  Masser,  12  H.  607.  This 
claimant  was  quite  negligent,  indeed,  so  much  so,  that  it  may  be  doubted 
whether  he  did  not  sell  his  materials  more  upon  the  credit  of  the  de- 
fendant than  of  the  buildings,  for  the  auditor  reports  him  as  testifying, 
"  that  he  did  not  know  what  kind  of  houses  were  being  built  ....  nor 
their  size,  nor  how  much  materials  of  his  they  would  require,  until  they 
were  finished,  and  that  he  had  unlimited  confidence  in  Mole  (the  de- 
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fendant).  Also,  that  he  recognized  some  of  his  work  sent  to  Poweltoa 
avenue  (the  buildings  in  question)  in  other  buildings  erected  by  J.  M« 
Mole.    This  he  saw  since  tne  sale  of  the  houses  in  question." 

This  indifference  establishes  the  fact  tha|;  he  took  no  precaution  to 
discover  whether  his  materials,  either  as  to  quantity  or  quality,  were  re- 
quired for  the  buildings — a  precaution  he  must  be  held  to  before  allow* 
ing  him  to  take  the  fund,  as  against  the  other  lieu  creditors,  in  excess 
of  the  value  and  fitness  of  the  materials  necessary  to  be  used  in  the 
buildings. 

This  exception  b  also  sustained. 

The  exceptant,  at  the  argument,  pressed  with  much  earnestness  another 
exception,  to  wit,  that  an  apportioned  claim  against  the  four  houses  ou 
Powelton  avenue  would  not  lie.  The  report  shows  that  the  four  houses 
were  erecte4  in  two  blocks  of  two  houses  in  each  block  ;  that  one  block 
was  in  course  of  erection  before  the  defendant  had  acquired  title  to  the 
land  upon  which  he  erected  the  other  block,  and  that  the  first  block  was 
under  roof  before  the  second  was  commenced. 

The  report  also  shows  that  the  materials  in  the  lien  mentioned  were 
not  furnished  under  one  general  contract,  but  purchased  from  time  to 
time  as  required. 

The  auditor,  nevertheless,  concludes,  that  the  lien  was  properly 
apportioned  against  the  four  houses.  The  facts  he  reports  scarcely  sup- 
port his  conclusion.  It  is  a  misapprehension  to  suppose  that  an  appor- 
tioned claim  lies  simply  because  the  houses  adjoin.  The  act  of  March 
30,  1831,  conferring  the  right  to  file  an  apportioned  claim,  puts  it  upon 
the  ground,  that  when  "several  houses  and  buildings  adjoining  each 
other  are  erected  by  the  same  owner,  so  that  it  is  impossible  for  the 
person  who  has  furnbhed  and  provided  materials  for  the  same  to  specify, 
in  the  claim  filed,  the  particular  house  or  other  building  for  which  the 
several  items  of  his  demand  were  so  furnished  and  provided,"  the 
claim  may  be  apportioned  against  the  several  houses.  The  logic  of  the 
court  in  loung  vs.  Chamhera,  3  H.  267,  is  to  the  same  effect.  It  held 
"  that  a  joint  claim  might  be  filed  against  houses  put  up  together^  because 
it  might  not  be  in  the  power  of  the  claimant  to  discriminate.  .  .  .  The 
word  building,  in  every  act  upon  the  subject,  was  strictly  applicable  to 
a  block,  which,  though  composed  of  separate  houses,  was  put  up  as  a 
whole ;  but  it  could  not  be  predicated  of  separate  blocks,  in  different 
streets,  which  could  in  no  respect  be  viewed  as  entire."  Though  these 
four  houses  adjoin  they  were  not  put  up  together,  nor  as  a  whole,  but  as 
before  stated,  in  separate  blocks.  The  impossibility  of  specifii^ation 
adverted  to  in  the  act  of  1831,  and  in  Young  vs.  Taylor ^  did  not  exist  in 
this  case,  and  hence  the  claimant  should,  in  conformity  to  law,  and  in 
justice  to  other  lien  claimants,  have  filed  two  claims,  instead  of  blending 
the  four  houses  into  one.    Ttwm  vs.  Shaw,  5  Leg.  &  Ins.  19. 

These  views  are  based  upon  the  facts  reported  by  the  auditor,  but  as 
the  case  must  go  back  to  him,  we  do  not  direct  him  to  reject  the  claim, 
but  remit  it  to  him  to  hear  such  additional  evidence  as  the  parties  may 
produce  before  him,  and  afler  he  shall  have  done  so,  to  report  to  the 
court  the  facts  he  shall  extract  therefrom. 

The  other  exceptions  are  dismissed. 

J,  S.  PowM  and  Erastm  PotUson,  Esqs.,  for  exception. 
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[Leg.  Int,  Vol.  30,  p.  140.] 
TOWNSEND  V8.  ROY. 


1.  A  purchaser  at  an  Orphans*  Court  sale  in  partition,  paid,  bjr  leave  of  court  only  so 

much  of  the  purchase-money  a«  was  not  aistributable  to  hfroself  and  three  others, 
whom  he  represented :  Jfddf  if  there  were  a  resulting  trust  in  favor  of  the  persons 
so  represented,  it  should  be  asserted  by  them  in  the  appropriate  mode,  and  within 
the  time  limited  by  the  act  of  April  22,  1856. 

2.  A  defendant  in  ejectment  may  set  up  an  outstanding  title  in  a  third  person,  but  It 
•  V  must  be  an  outstanding  legal  title.   That  the  plaintiff  holds  the  legal  title  in 

trust  for  a  third  person  cannot  avail  the  defendant, 

3.  One  who  recovers  in  ejectment  claiming  the  whole  estate,  cannot  set  up  the  record 

as  evidence,  that  he  is  in  possession  as  cestui  que  trust  for  an  undivided  porUon, 
and  thereby  escape  the  operation  of  the  act  of  1856. 

Rule  for  new  trial,  and  motion  for  judgment  upon  a  point  reserved. 
Opinion  delivered  April  26,  1873,  by 

Lynd,  J. — ^Thiswas  an  ejectment.  The  title  of  the  plaintiff  was  under 
a  sale  in  partition  in  the  Orphans'  Court  of  the  estate  of  Michael  Roy, 
deceased.  The  proceedings  were  regular  and  usual,  except  that  the 
purchaser,  instead  of  paying  to  the  trustee  appointed  by  the  court  to 
make  the  sale  and  conveyance  the  entire  purchase-money,  paid,  by  leave 
of  court,  so  much  of  said  sum  as  was  not  distributable  to  himself  and 
three  other  heirs  of  Michael  Roy,  deceased,  whom,  as  was  alleged,  he 
represented. 

The  defendant  maintained  that  as  to  these  three  heirs,  each  of  whom 
was  entitled  to  one-seventh,  there  was  a  resulting  trust,  and  that  the 
verdict  should  have  been  in  favor  of  the  plaintiff  for  an  undivided  four- 
sevenths  only  of  the  premises. 

We  are  of  opinion  that  the  purchaser  took,  by  the  sale,  a  legal  title  to 
the  whole  property,  and  any  resulting  trust  for  other  parties  must  be 
asserted  by  them  in  the  appropriate  mode,  and  within  the  time  limited 
by  the  act  of  April  22,  1856. 

A  defendant  in  ejectment  may  set  up  an  outstanding  title  in  a  third 
person,  but  it  must  be  an  outstanding  legal  title.  That  the  plaintiff 
holds  the  legal  title  in  trust  for  such  third  person  certainly  could  not 
avail  the  defendant. 

But  the  defendant  happens  to  be  one  of  the  three  heirs,  whom 
the  purchaser,  at  the  sale  in  partition,  claimed  to  represent  as  above 
stated,  and  he  maintains  that  he  can  set  up,  at  least,  his  own  equ  t- 
able  title  to  the  one-seventh  of  the  said  property;  and  hence,  that  "ne 
verdict  for  the  plaintiff  should,  at  most,  have  been  for  an  undivided 
six-sevenths. 

Unfortunately  for  this  position  of  the  defendant,  his  own  evidence 
discloses  that  he  came  into  possession  of  the  premises  by  proceedings  in 
ejectment,  commenced  on  the  twenty-third  day  of  March,  A.  d.  1864, 
in  which  he  claimed  the  whole  premises. 

But  the  deed  in  partition  was  delivered  and  recorded  June  14,  1863, 
and  the  resulting  trust  in  favor  of  defendant  could  not,  therefore,  under 
the  provisions  of  the  act  of  1856,  be  enforced  after  the  22d  day  of  April, 
1858.  Prima  facie,  therefore,  the  ejectment  commenced  in  1864  was  too 
late ;  the  record  was  not  of  itself  evidence  that  the  action  was  to  enforce 
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the  said  resulting  trust,  nor  that  the  possession  acquired  under  said 
action  was  acquired  in  pursuance  of  said  trust. 

On  the  contrary,  as  he  claimed  the  whole  premises,  when  the  resulting 
trust  in  his  favor  was  as  to  one-seventh  only,  it  is  evident  from  the 
record  that  his  action  was  not  brought  to  enforce  the  resulting  trust. 

Upon  all  the  evidence,  then,  the  defendant  is  not  a  cestui  que  trust  in 
possession  ;  his  possession  is  that  of  a  mere  stranger,  and  he  must  yield 
to  the  plaintiff's  legal  title. 

At  the  trial,  the  question  as  to  whether  there  was  a  Tcsulting  trust  in 
fevor  of  the  defendant  was  reserved.  The  views  just  expressed  show 
that  the  reservation  was  immaterial.  Hence,  the  motion  for  judgment 
upon  the  point  reserved  is  dismissed,  and  the  rule  for  a  new  trial  is 
discharged. 

Chxirles  W.  Katz,  Esq.,  for  plaintiff. 

Parsons,  Esq.,  for  defendant 


A  surety  in  a  capias  bond  is  not  liable  where  the  judgment  is  entered  by  agreement 
against  one  only  of  the  defendants  in  the  original  suit,  and  the  judgment  being  in 
effect  converted' into  a  contract  to  deliver  stock. 

Opinion  delivered  May  3, 1873,  by 

Hare,  P.  J. — This  was  an  action  on  a  bail  bond  against  Joseph  A. 
Clay,  as  administrator  of  Robert  P.  King,  one  of  the  ooligors.  Greorge 
N.  Townsend  and  Samuel  Townsend  were  the  principals  in  the  bond, 
and  Robert  P.  King  and  Joseph  T.  Rowand,  sureties..  The  material 
clause  is  as  follows : 

"  Whereas,  the  said  Greorge  N.  Townsend  and  Samuel  Townsend 
have  been  arrested  on  a  capias  ad  respondendum^  issued  out  of  the 
Supreme  Court  for  the  Eastern  District  of  Pennsylvania,  in  a  certain 
action,  trespass  on  the  case  (conspiracy),  at  the  suit  of  Charles  H.  Buck- 
ley: Now,  the  condition  of  this  obligation  is  such,  that  if  the  said 
George  N.  Townsend  and  Samuel  Townsend  shall  be  condemned  in  the 
said  action  at  the  suit  of  the  plaintiff,  that  they  shall  satisfy  the  con- 
demnation money  and  costs,  or  surrender  themselves  into  the  custody  of 
the  sheriff  of  the  said  city  and  county  of  Philadelphia,  or  in  default 

thereof,  that  the  above  bounden  Robert  P.  King  and  Joseph  T.  Rowand 

will  do  so  for  them,  then  this  obligation  to  be  void ;  otherwise  to  be  in 

full  force  and  effect." 
The  plaintiff  gave  the  record  of  the  former  suit  in  evidence,  which 

showed  that  he  had  accepted  a  confession  of  judgment  from  George  N. 

Townsend,  in  the  following  terms : 


It  is  agreed  in  the  above  case  that  judgment  be  entered  against 
George  N.  Townsend,  one  of  said  defendants,  and  that  the  damages  be  • 
assessed  as  follows,  viz. : 


[Leg.  Int.,  Vol.  30,  p.  148.] 

Commonwealth  to  use  vs.  Clay,  Administrator. 


Buckley  vs.  Townsend. 
Supreme  Court,  July  Term,  1868, 107. 
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Amount  deposited  with  defendants  by  plaintiff,  July  7, 1867   $1,736  00 

Interest  to  June  7, 1870   303  68 

Amount  do.,  per  Mr.  Geyer  for  plaintiff,  September  6, 1867    500  00 

Interest,  2  years  9  months  ^       82  50 


$2,622  18 

$10,000  in  bonds  of  Susquehanna  Lumber  Company  (less  4  per 

cent,  off)   $9,600  00 

Interest  as  per  that  date  '.   1,440  00 


$13,662  18 

It  is  agreed,  however,  that  upon  the  return  to  plaintiff  of  said  stock, 
that  the  above  value  thereof  shall  be  credited  on  said  judgment  for  said 
amount.  George  N.  Townsend. 

John  A.  Owens,  Attorney  for  plaintiff. 

I  directed  the  jury  to  find  a  verdict  for  the  plaintiff,  and  reserved  the 
law  for  the  consideration  of  the  court  in  banc. 

The  statement  of  the  case  is  enough  to  show  that  the  plaintiff  can- 
not maintain  the  action.  The  event  on  which  the  defendant's  intestate 
agreed  to  be  answerable  has  not  occurred.  His  agreement  was,  that  if 
the  defendants  in  the  original  proceeding  were  condemned,  they  would 
surrender  themselves  or  pay  the  condemnation  money  and  costs,  and  if 
they  did  not,  that  he  would  pay  it  for  them.  A  judgment  against  one 
of  the  defendants  was  not  in  accordance  with  this  stipulation.  The 
difference  is  not  merely  one  of  form.  If  the  plaintiff  had  proceeded  to 
judgment  against  George  N.  and  Samuel  TowDisend,  the  latter  might 
nave  satisfied  the  debt;  if  he  made  default,  the  sureties  would  have  had 
an  action  over  a^inst  him.  By  the  course  actually  taken,  he  was  dis- 
charged from  ^11  further  liability;  and  this  on  well-established  prin- 
ciples exonerated  the  sureties.  Moreover,  the  confession  of  judgment 
varied  the  nature  of  the  obligation.  A  demand  sounding  in  damages, 
to  be  liquidated  by  the  jury,  in  the  lawful  money  of  the  commonwealth, 
was  converted  into  a  contract  to  deliver  stock.  It  is  settled,  that  if  the 
liability,  which  the  surety  has  assumed,  be  altered  in  any  material 
particular,  without  his  consent,  he  will  be  discharged.  Judgment  is 
accordingly  entered  for  the  defendant  on  the  point  reserved. 

During  the  argument  on  the  motion  for  a  new  trial,  the  plaintiff 
asked  for  leave  to  discontinue  on  payment  of  costs.  Such  a  request 
comes  too  late  after  the  verdict.  Kennedy  vs.  McNickle,  7  Phila.  R.  21 7. 
It  has  been  ingeniously  suggested,  that  we  may  set  the  verdict  aside, 
and  then  grant  the  motion.  This  would  be  an  evasion  of  a  rule  which 
is  essential  to  the  due  administration  of  justice.  That  the  verdict  is  in 
the  plaintiff's  fevor,  does  not  render  it  his  property.  The  defendant 
may  have  an  interest  in  maintaining  it  as  a  decisive  and  irrevocable 
step  towards  the  determination  of  the  cause.  It  should  not,  therefore, 
be  abrogated  without  his  consent.  The  matter  is,  moreover,  one  in 
which  the  public  have  an  interest  that  is  not  less  real  for  being  indirect 
It  is  the  duty  of  the  court  to  see  that  the  Commonwealth  be  not  pre- 
judiced by  the  renewal  of  a  controversy  which  is  virtually  closed.  We 
should  reach  this  conclusion  with  some  reluctance  if  it  could  hinder  the 
plaintiff  in  the  assertion  of  any  legal  right.  But  it  is  very  clear  that  if 
he  should  succeed  in  obtaining  judgment  against  the  principal  debtors, 
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the  failure  of  this  suit  will  not  prevent  a  recovery  against  the  bail.  All 
that  our  decision  establishes  is,  that  the  plaintiff  is  not  entitled  to 
recover  as  the  matter  stands  at  present ;  it  does  not  and  cannot  preclude 
any  cause  of  action  that  may  arise  hereafter. 
Charles  H,  Sidebotham,  Esq.,  for  plaintiff. 

Harry  21  Kingdon  and  Samuel  &  Perkins,  Esqs.,  for  defenaants. 
[Leg.  Int.,  Vol.  30,  p.  160.] 

Haubekt  vs.  Ha  worth. 

In  an  action  for  not  entering  satisfaction  on  ia  mortgage,  the  jury  may,  and  should 
consider  whether  the  refusal  to  satisfy  the  mortgage  was  wanton  and  oppressive  or 
the  result  of  an  honest  doubt. 

Opinion  delivered  May  3,  1873,  hj 

Hare,  P.  J. — Th»d  was  an  action  against  the  defendant  for  not 
entering  satis&ction  on  a  mortgage  when  thereto  requested,  in  accord- 
ance with  the  provisions  of  the  act  of  assembly.  The  defendant 
pleaded  payment,  and  for  a  further  plea,  that  "since  the  filing  of  his, 
the  said  defendant's  plea,  the  said  plaintiff,  on  October  30,  1867,  agreed 
in  writing  with  him,  the  said  defendant,  that  the  issue  and  questions 
arising  in  this  suit  should  be  settled  and  determined  b  the  final  judg- 
ment in  a  suit  then  depending  between  him,  the  said  plaintiff,  and  the 
said  defendant,  in  this  court,  instituted  to  March  term,  1870,  and  No. 
770,  and  this  the  defendant  is  ready  to  verify." 

The  issue  arising  under  the  plea  of  payment  was  submitted  to  the 
jury  and  found  for  the  plaintiff,  but  a  verdict  was  rendered  against  him 
on  the  special  plea ;  it  appearing  from  the  evidence  that  the  parties  had 
entered  into  the  alleged  agreement  The  only  point  for  our  considera- 
tion is,  whether  the  second  plea  is  a  good  answer  to  the  declaration.  K 
it  is,  the  defendant  must  have  judgment  on  the  record  as  a  whole, 
notwithstanding  his  failure  in  the  other  issue. 

The  question  is  not  free  from  difficulty.  The  plea  does  not  allege 
that  the  suit  of  March  7,  1870,  No.  770,  has  been  prosecuted  to  judg- 
ment. In  general  "  the  pendency  of  another  suit  is  pleadable  only  in 
abatement,  and  material  only  when  pleaded."  The  Commonwealth  vs. 
Ckq>e,  9  Wright,  161.  The  defendant  must  object  at  once  if  he  means 
to  object  at  all.  If  he  lies  by,  the  privilege  is  gone,  and  he  must  then 
base  his  defence  on  the  merits.  But  the  case  is  obviously  different 
when  the  parties  agree  that  the  questions  and  issues  in  one  suit  shall  be 
"  settled  and  determined  by  th^  final  judgment "  in  another.  Such  a 
stipulation  comes  too  late  to  be  pleaded  in  abatement,  and  can  only  be 
made  effectual  through  a  plea  in  bar.  It  cannot  be  said  to  contravene 
any  legal  rule  or  principle.  On  the  contrarjr,  the  presumption  is  in  its 
favor  as  tending  to  narrow  the  field  of  litigation.  If  there  be  any 
reason  why  it  diould  not  be  enforc^,  it  should  be  shown  by  way  of 
exception. 

It  was  alleged  during  the  argument  that  the  suit  referred  to  in  the 
agreement  was  a  sci,  fa,  on  the  mortgage  against  the  now  plaintiff,  which 
has  been  determined  in  his  favor.  It  could  not,  therefore,  as  he  con- 
tended, have  been  his  intention  to  merge  the  present  suit  in  that  pro- 
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ceeding.  What  the  parties  really  intended  was,  that  the  suit  should  be 
suspended  to  await  the  result  of  the  scire  facias.  And  the  judgment 
which  had  been  entered  in  favor  of  the  mortgagee  was  conclusive  of  his 
right  to  the  penalty  claimed  in  this  proceeding. 

If  this  argument  were  logically  sound  it  would  still  fail  for  want  of 
premises.  There  is  nothing  on  the  face  of  the  pleadings  to  indicate  that 
the  scire  facias  is  still  pending  and  undetermined. 

It  is  a  legal  as  well  as  natural  presumption  that  things  continue  in 
the  same  condition.  If  there  is  a  change  it  must  be  alleged  and  proved 
by  those  who  rely  upon  it.  The  plaintiff  should  have  replied  averring 
that  judgment  had  been  given  in  his  favor  on  the  scire  facias.  It  is 
immaterial  that  this  was  proved  indisputably  before  the  jury.  What 
took  place  there  forms  no  part  of  the  record,  and  would  not  go  with  it 
to  the  court  above.  It  is  well  settled  that  the  evidence  given  under  one 
plea  will  not  aid  the  defects  of  another.  As  the  matter  now  stands,  we 
must  presume  that  the  plaintiff  went  to  trial  prematurely  in  violation 
of  the  agreement. 

If  the  plaintiff  could  obviate  this  objection  by  presenting  the  case  in 
a  different  form,  we  should  be  loath  to  decide  against  him  on  a  ground 
that  may  appear  to  be  merely  technical.  But,  it  seems  to  us  that  it  was 
the  true  intent  and  meaning  of  the  agreement  that  the  result  of  the 
scire  facias  should  be  conclusive  of  the  whole  controversy.  Its  language 
is,  that  the  issues  and  questions  arising  in  this  suit  shall  be  settled  and 
determined  by  the  final  judgment  in  a  suit  then  depending  between  him, 
the  said  plaintiff,  and  said  defendant,  in  this  court,  instituted  to  March 
term,  1870."  To  settle,  as  applied  to  a  suit,  is  synonymous  with  pay, 
satisfy,  or  close.  The  customary  entry  on  the  trial  list  when  the  parties 
have  agreed  to  put  an  end  to  the  controversy  is,  "settled"  or  "settled 
and  ended." 

It  has  never  been  doubted  that  such  an  entry  may  be  pleaded  in  bar 
to  another  suit.  'If  such  was  not  the  sense  of  the  agreement  in  this 
instance,  it  was  an  inconsiderate  one  on  the  part  of  the  now  defendant, 
which  insured  heavy  damages  if  he  failed  in  the  scire  facias.  The  act 
of  assembly  has  two  objects :  one  to  enable  a  mortgagor  who  has  satisfied 
the  debt  to  get  rid  of  the  lien ;  the  other,  to  afford  him  compensation  if 
it  has  been  wrongfully  kept  on  the  record.  In  arriving  at  a  conclusion 
on  the  latter  head  the  jury  may  and  should  consider  whether  the  refusal 
to  satisfy  the  mortgage  was  wanton  and  oppressive,  or  the  result  of  an 
honest  doubt.  The  allegation  that  the  bond  wiis  paid  may  be  substan- 
tiated by  proof,  without  eutitling  the  plaintiff,  to  more  than  nominal 
damages.  The  money  may  have  been  given  to  an  agent,  who  denied 
the  fact,  or  it  may  have  been  lost  in  passing  to  the  mortgagee,  as  seems 
to  have  been  the  case  in  this  instance.  If  such  a  question  comes  as  a 
whole  before  the  jury — if  they  are  permitted  to  hear  all  the  evidence 
that  can  throw  light  on  motive — they  may  decide  in  fiivor  of  the  mort- 
gage debtor  without  inflicting  a  penalty  on  the  creditor.  The  effect  of 
the  agreement  as  interpreted  by  the  plaintiff  was  to  leave  the  question 
of  right  to  one  set  of  men,  and  that  of  damages  to  another.  The  jury 
in  the  present  suit  were  compelled  to  accept  the  payment  of  the  mort- 
gage as  established  by  the  verdict  of  the  former  jury.  Starting  from 
this  basis  they  could  not  but  regard  the  defendant's  refusal  to  enter 
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satififaction  as  a  wilful  wrong.  They  could  not  see,  as  they  might  have 
otherwise  done,  that  on  the  question,  whether  the  debt  had  been  paid, 
the  evidence  was  so  nearly  balanced  that  a  candid  mind  would  nave 
hesitated  in  arriving  at  a  conclusion. 

It  results  £rom  what  has  been  said  that  the  literal  meaning  of  the 
agreement  is  neither  unreasonable  nor  unjust.  It  should  not,  therefore, 
be  abandoned  for  an  artificial  interpretation  not  tending  to  further  any 
good  or  useful  purpose.  Judgment  is  entered  on  the  verdict  for  the 
defendant 


Audita  querela  naay  be  issued  after  refasal  of  summary  relief  on  motion. 

It  is  a  writ  of  right,  but  lies  only  for  matters  occurring  after  judgment,  or  which  the 

party  has  not  had  opportunity  of  pleading. 
It  will  not  lie  to  show  that  a  judgment  confessed  was  to  be  collateral  security  only. 
It  is  not  a  supersedeas  of  plaintiflTs  execution,  unless  so  allowed,  and  the  court  will 

not  make  such  order,  unless  justice  require  it. 

Petition  and  rule  for  an  audita  querela.    Opinion  delivered  June  7, 


Mitchell,  J. — If  there  is  any  case  in  which  the  writ  of  audita 
querela  is  useful  in  Pennsylvania  at  the  present  day,  it  has  failed  to 
suggest  itself  to  me  after  a  very  deliberate  consideration  of  the  subject 
in  this  case.  In  England,  when,  on  application  for  summary  relief  on 
motion,  it  appears  by  the  depositions  or  otherwise  that  the  facts  on 
which  relief  is  asked  are  disputed  or  doubtful,  it  is  the  practice  to  refuse 
the  motion  and  put  the  party  to  ins  audita  querela.  Baker  vs.  liidgvmy, 
2  Bing.  41.  Hence  this  remedy  has  been  revived  and  more  frequently 
used  of  late  than  it  had  been  during  the  previous  century.  But  as  it  is 
the  settled  practice  of  courts  in  this  State  to  relieve  upon  motion,  and 
to  grant  an  issue  in  such  cases,  the  same  reason  does  not  exist  for 
encouraging  the  use  of  an  antiquated  and  cumbersome  remedy  here. 

If  is  too  late,  however,  to  question  in  this  court  that  the  writ  may 
issue  even  after  an  unsuccessful  application  for  relief  on  motion.  More 
than  twenty  years  ago  the  court  reluctantly  considered  itself  bound  by 
the  precedente  on  this  point:  Schott-ys,  McFarlandjl  Phila.  R.  58;  and 
since  then  the  writ  has  been  issued  at  least  three  times.  Fox  vs.  Oordon, 
J.  1862,  No.  652 ;  Bdnoel  vs.  Qordon,  S.  62,  No.  325 ;  Jones  vs.  ifo- 
Mullen,  D.  S.  B.,  J.  65,  No.  124. 

It  is  settled  that  the  writ  is  of  common  right,  but  all  the  authorities 
show  that  is  not  of  itself  a  mpereedeas  of  execution,  and  that  the 
gupersedeas  must  be  moved  for  and  allowed  separately.  How  far  such 
an  order  is  of  course  is  not  perhaps  entirely  clear  on  the  authorities.  It 
must  be  conceded  that  in  nearly  all  the  earlier  cases  the  supersedeas  has 
been  allowed,  but  this  fact  is  not  of  much  weight,  as  a  very  cursory 
examination  of  this  title  in  Fitzherbert  Nat.  Brev.,  or  Rolle's  Abr.,  will 
show  that  the  cases  were  such  as  would  receive  immediate  and  summary 
relief  on  motion  in  any  common  law  court  at  the  present  day.  And 
there  is  sufficient  authority  for  refusing  a  supersedeas  where  justice  does 
not  require  it. 


[Leg.  Int.,  Vol.  30,  p.  192.] 
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Thu8  in  Brooke's  Abr.  Aud.  Quer.  22,  it  is  said,  if  a  man  be  non- 
suited in  audita  querela  then  he  may  have  another  audita  querela,  but 
not  a  supersedeas,  as  on  the  first  writ. 

So  in  Nuby  vs.  Jenkins,  1  Sid.  351,  there  was  judgment  in  replevin 
and  a  release  by  one  of  the  avowants,  and  the  court  was  moved  to  allow 
the  writ  to  the  intent  that  the  execution  should  be  superseded.  And  a 
release  was  produced,  but  the  witnesses  being  in  pais  an  affidavit  was 
offered  to  prove  their  hands,  but  the  court  would  not  allow  it,  as  no 
witness  to  the  release  was  present  to  prove  it  It  appeared  that  the 
release  was  given  without  the  consent  of  the  other  avowants,  and 
Wyndham  said,  "  this  was  only  an  equitable  writ,  and  therefore  not  to 
be  allowed  without  equity." 

Again,  in  Langston  vs.  Grant,  1  Salk.  92,  it  is  said,  "  audita  querela  is 
no  supersedeas,"  and  this  is  cited  by  Sergeant  Williams  without  dissent. 
2  Wms.  Saund.  liSe. 

In  Anon.,  12  Moa.  105,  Holt,  C.  J.,  says,  "audita  querela  is  no  super- 
sedeas in  itself,  but  a  party  may  go  on  with  his  execution  until  there  be 
a  special  supersedeas,  and  though  audita  querela  be  allowed,  no  super- 
sedeas  shall  be  granted  until  the  matter  whereupon  the  audita  querela  is 
grounded  be  proved  by  two  witnesses." 

Aud  in  Waddington  vs.  Vredenburgh,  2  Johns.  Cases,  227,  it  is  said  by 
Radcliff,  J.,  in  delivering  the  opinion  of  the  court,  "the  granting  of  a 
supersedeas  being  in  the  discretion  of  the  court,  we  are  of  opinion  that, 
under  the  circumstances  of  this  case,  it  ought  not  to  be  allowed." 

These  authorities  are  sufficient  to  show  that  a  supersedeas  is  not  a 
matter  of  right,  and  it  is  plain  that  considerations  of  equity  and  con- 
venience should  prevent  the  court  from  ordering  a  supersedeas,  except 
where  the  interests  of  justice  require  it. 

But  though  the  writ  is  of  common  right  in  a  proper  case,  yet  all  the 
authorities  agree  that  it  will  only  be  allowed  upon  matters  of  defence 
arising  since  judgment,  or  which  the  party  has  had  no  opportunity  to 
plead.  The  foundation  of  the  writ  is  the  fact  that  the  defeuclant  has  had 
no  day  in  court  to  plead  the  defence  alleged.  Where  the  party  could 
have  pleaded  the  release  and  has  passed  his  time,  he  shall  not  be  aiided 
by  audita  querela.  48  Ed.  III.  20 ;  RoUe's  Abr.  Aud.  Qu.,  C.  1 ;  3 
Blackst.  405-6. 

The  grounds  of  relief  set  forth  in  the  petitiori  in  the  present  case  are 
four.  First,  that  the  judgment  and  the  bond  on  which  it  is  founded 
were  given  as  collateral  security  only  for  the  sum  of  $1127,  due  to 
plaintiff  by  one  John  B.  Brown.  Second,  that  in  June,  1870,  after 
entry  of  judgment,  plaintiff  accepted  from  Brown  on  account  of  this 
debt,  a  horse  and  wagon,  of  the  value  of  $450.  Third,  that  the  lien  of 
the  mortage  accompanying  the  bond  was  discharged  by  judicial  sale  of 
the  premises  in  the  summer  of  1870,  and  that  plaintiff  agreed  to  satisfy 
this  judgment,  but  fraudulently  refused  to  do  so.  Fourth,  that  the  debt 
secured  by  this  judgment  was  paid  in  April,  1872,  by  an  agreement  to 
apply  the  sum  of  $1196,  received  by  plaintiff  from  Joseph  Patton  A 
Brother  to  that  purpose. 

With  regard  to  the  first  ground  it  is  sufficient  that  it  did  not  arise 
after  judgment.  It  was  a  defence  to  the  mortgage  pro  tanto  at  the 
moment  of  its  making,  and  could  have  been  pleaded  to  a  scire 
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facias.  By  giving  a  warrant  of  attorney  to  confess  judgment  defendant 
waived  his  day  in  court,  as  much  as  if  he  had  been  summoned  and 
made  default,  and  he  cannot  thereafter  have  auditu  querela,  48  E.  III. 
20;  RoUe's  Abr.  Aud.  Qu.,  C.  2.  For  the  purposes  of  this  proceeding 
therefore  the  judgment  must  be  taken  as  a  debt  absolute  of  record  for 
$1800,  and  the  writ  must  be  refused  unless  the  first  ground  be  struck 
out  of  the  petition. 

The  other  grounds  laid  in  the  petition  are  matters  arising  subsequent 
to  the  judgment,  and  are  therefore  proper  foundation  for  the  writ. 
They  are,  however,  utterly  inconsistent  with  each  other,  and.  so  far  as 
the  depositions  before  us  bore  upon  them,  we  did  not  think  they  made  a 
sufficient  case  prima  facie  to  warrant  us  in  opening  the  judgment  and 
ordering  an  issue  to  determine  whether  anything  was  due  upon  it. 

If  the  petition  is  amended  by  striking  out  the  first  ground  for  relief, 
the  writ  of  audita  querela  will  be  awarded,  but  it  will  not  be  made  a 
supersedeas  of  the  plaintiff's  execution.  We  are  the  less  reluctant  to 
refuse  this  relief  because  the  whole  testimony  shows  a  question  of 
balances  resulting  from  separate  and  apparently  complicated  transac- 
tions, one  of  a  class  of  cases  that  can  never  be  satisfactorily  tried  before 
a  jury.  The  plaintiff  has  a  far  more  complete,  effective,  and  convenient 
remedy  by  a  bill  in  equity  for  an  account. 

Rule  discharged. 

Geo,  S.  Graham,  Esq.,  for  the  rule. 
Franklin  Sivayne,  Esq.,  contra. 

[Leg.  Int.,  Vol.  30,  p.  216.] 

Krause  vs.  Stiles. 

1.  'The  mode  In  which  an  anditor  may  obtain  an  alloi^ance  of  an  extra  compensation 

under  the  act  of  April  14,  1870. 

2.  The  costs  allowed  Prothonotary  District  Court  on  distribution  of  fund  in  court. 

Exceptions  to  auditor's  report.    Opinion  delivered  June  27,  1873,  by 

Mitchell,  J. — The  first  three  exceptions  are  not  sustained,  and  are 
sufficiently  answered  by  the  authorities  cited  by  the  auditor.  There 
remain,  however,  exceptions  to  the  auditor's  fee  and  to  the  prothonotary's 
claim  for  costs  which  are  proper  to  be  noticed, 

1.  By  the  act  of  April  14, 1870,^a  regular  schedule  of  fees  is  estab- 
Ibhed  lor  auditors  in  this  county,  but  the  court  is  authorized  "  in  import- 
ant cases  or  cause  shown  "  to  allow  "  such  additional '  compensation  as 
th^  may  deem  proper." 

In  the  opinion  of  this  court  the  proper  practice  to  be  pursued  under 
this  act  by  an  auditor  who  desires  the  allowance  of  such  additional  com- 
pensation, is  to  complete  his  report  as  far  as  the  table  of  distribution, 
and  then  to  submit  the  report  with  a  statement  of  his  fee,  calculated  on 
the  regular  charges  of  the  act,  and  a  suggestion  of  what  further  allow- 
ance is  deemed  reasonable  by  himself  or  by  the  counsel  before  him. 
Having  thus  before  it  the  facts  by  which  to  judge  of  the  extent  and 
difficulty  of  the  auditor's  labors  the  court  will  be  enabled  to  comply  with 
the  spirit  as  well  as  the  letter  of  the  act  of  assembly. 

The  regular  fee  in  this  case  would  be  $17.50.  iBut  one  meeting  was 
held,  as  the  facts  were  nearly  all  proved  by  record  or  other  written 
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evidence.  But  on  the  facts,  four  or  five  questions  of  law,  some  of  them 
of  considerable  nicety,  arose,  and  had  to  be  decided  by  the  auditor.  To 
these  questions  the  auditor  gave  not  only  time  and  labor,  but  profes- 
sional skill,  which,  as  the  result  of  past  labor,  is  also  a  subject  ot  com- 
pensation. We  think,  therefore,  that  this  is  a  proper  case  ror  the  exer- 
cise of  the  discretion  given  to  the  court  by  the  act  of  1870,  and  though 
it  would  have  been  preferable  to  have  submitted  the  question  of  the  fee 
to  the  court  in  the  first  instance,,  yet  as  the  amount  charged,  $50,  is  not 
unreasonable  for  the  services  performed,  we  will  not  now  change  it.  . 

IL  The  remaining  exception  is  to  the  sum  of  $9.12,  awarded  by  the 
au<litor  to  the  prothonotary  for  his  commissions  and  costs. 

A  careful  examination  has  failed  to  show  any  ground  for  this  excep- 
tion. The  only  item  of  any  importance  about  which  a  doubt  could  exist 
is  the  charge  of  $2.10  for  recording  the  auditor's  report. 

By  the  act  of  April  25,  1850,  the  prothonotaries  of  the  various  Courts 
of  Common  Pleas  and  District  Courts  are  required  to  record  in  books 
provided  for  that  purpose,  "  all  accounts  of  assignees,  trustees,  sequestra- 
tors and  committees,  and  all  reports  of  auditors  thereon.  .  .  .  And  all 
reports  of  distributions  or  appropriations  made  by  the  various  sheriflfe  of 
the  Commonwealth,  and  filed  in  their  offices  respectively."  It  will  be 
seen  that  this  act  does  not  in  terms  include  reports  of  auditors  upon  the 
distribution  of  moneys  paid  into  court  as  the  proceeds  of  execution  ;  but 
a  fair  and  liberal  construction  of  the  act  would  seem  to  make  it  neces- 
sary that  such  reports  should  be  included.  The  scope  of  the  act  would 
seem  to  be  that  all  accounts  of  the  administration  and  distribution  of 
money,  and  also  all  auditors'  reports,  should  be  recorded.  Sec.  18  pro- 
vides for  the  recording  of  all  auditors'  reports  in  the  Orphans'  Courts; 
and  sec.  19  follows  in  the  language  I  have  already  quoted.  If  the  words 
"  reports  of  distributions  or  appropriations  made  by  the  sherijBT"  meant 
to  require  a  record  of  every  distribution  made  by  the  sheriff  of  the  pro- 
ceeds of  a  writ,  it  is  impossible  to  suppose  the  Legislature  meant  to  leave 
unrecorded  the  most  important  cases  of  all — those,  namely,  in  which  there 
was  a  contest  for  the  fund.  The  fair  construction  of  these  words,  there- 
fore, is,  that  they  were  meant  to  describe  just  such  cases  as  this,  and  to 
require  the  recording  of  this  auditor's  report.  Such  has  been  the  uni- 
form practice  in  this  court  sin6e  the  passage  of  the  act. 

Assuming  then,  that  the  charge  for  recording  is  legally  made,  is  the 
amount  charged  correct?  By  the^act  of  1850,  the  prothonotary  is  to 
charge  one-half  the  fees  allowed  to  the  recorder  of  deeds.  Since  the 
argument  of  this  case  the  words  of  the  auditor's  report  have  been  counted 
three  separate  times — once  by  the  prothonotary's  counsel,  once  by  myself, 
and  once  by  another  person  by  my  direction,  and  the  maximum  dis- 
crepancy in  the  prothonotary's  fee  by  the  three  counts  is  13  cents — a 
discrepancy  easily  accounted  for  by  the  variation  in  counting  dates  and 
amounts,  as  words,  when  expressed  in  arabic  numerals.  As  the  pro- 
thonotary's count  was  the  intermediate  one  of  the  three,  it  was  probably 
the  most  correct. 

By  the  act  of  April  2, 1868,  sec.  3. (P.  L.  5),  "the  fees  to  be  received 
by  the  several  prothonotaries  of  the  Courts  of  Common  Pleas  and 
of  the  District  Courts  of  this  Commonwealth  "  were  materially  raised, 
for  some  of  the  services  performed  by  the  prothonotary  in  this  case. 
When  that  act  was  passed  there  were  no  District  Courts  in  existence  in 
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the  Commonwealth  except  those  of  Philadelphia  and  Allegheny  coun- 
ties, yet  at  the  end  of  the  act  is  a  proviso,  that  it  shall  not  apply  to  cer- 
tain counties  named,  including  Alleghenj^  and  Philadelphia.  There  is 
thus  a  latent  repugnancy  or  incompatibility  in  the  parts  of  the  act,  and 
probably  the  true  intent  would  be  best  reached  by  limiting  the  operation 
of  the  proviso  to  the  sheriff,  recorder,  and  other  officers  named  in  the  act, 
and  holding  that  the  express  mention  of  the  District  Courts  must  over- 
ride the  proviso  as  to  the  prothonotary.  But  it  is  not  necessary  to  do 
this,  as  the  prothonotary  of  this  court  has  never  claimed  to  charge  by 
the  rates  fixed  in  this  act,  and  I  have  referred  to  it  only  to  show  the 
carefulness  and  accuracy  of  that  officer,  who,  in  a  case  of  doubt,  has 
charged  the  smaller  fee,  and  to  observe  in  this  connection  that  it  is  very 
much  to  be  regretted,  for  the  interests  of  the  prothonotary,  and  of  those 
who  have  business  with  him,  that  the  Legislature  does  not  make  a 
simple,  intelligent,  and  intelligible  fee  bill. 
Ex^ptions  dismissed. 

J,  W\  Hurmcker,  Esq.,  for  plaintiff  in  the  execution. 
D.  Weatherly,  Jr.^  Esq.,  for  the  landlord. 

J.  H.  OmdeUy  Esq.,  for  plaintiff  in  the  attachment  ^ 
[Leg.  Int,  Vol.  30,  p.  224.] 

The  Union  National  Bank  m  Chambers  &  Cattell. 

1.  Id  an  action  to  recover  back  monej  paid  upon  a  forged  bill  or  forged  indorsement, 

it  is  in  general  no  defence  that  the  person. paying  was  negligent  in  not  detecting 
the  forgery.  What  the  relative  rights  of  the  parties  would  have  been,  if  the  per- 
son receiving  the  money  had  been  a  mere  agent  for  collection,  and  had  paid  it 
over  to  his  principal  before  notice,  not  decided  in  this  case. 

2.  The  act  of  5th  Apnl,  1849,  Purdon,  169,  commented  on. 

Rule  for  a  new  trial.  Opinion  delivered  July  5,  1873,  by 
Thayer,  J. — A  person  calling  himself  "  M.  R.  Rizer,  of  the  firm  of 
M.  R.  Rizer  &  Brother,"  and  who  had  been  introduced  under  that  name 
to  the  defendants,  bought  a  bill  of  goods  of  them  on  the  15th  of  Octo- 
ber, 1868,  amounting  to  $258.50.  ^  About  nine  o'clock  on  the  morning 
of  the  next  day,  Rizer  came  for  his  bill,  and  presented  in  payment  a 
draft  for  $2000,  drawn  by  W.  C.  Graves,  cashier  of  the  First  National 
Bank  of  Warsaw,  Indiana,  on  the  Union  National  Bank  of  Philadel- 
phia, the  plaintiff  in  this  action,  and  payable  to  the  order  of  C.  N. 
Jordan,  cashier  of  the  Third  National  Bank  of  New  York.  The  draft, 
when  offered  to  the  defendants  by  Rizer,  purported  to  be  indorsed  by  C. 
N.  Jordan,  cashier,  to  the  order  of  M.  R.  Rizer  &  Brother.  The 
defendants  took  the  draft  (Rizer  indorsing  it  ''M.  R.  Rizer  &  Bro- 
ther")»  and  gave  Rizer  a  check  on  the  Union  National  Bank  for 
$1741.50,  the  difference  between  the  draft  and  the  bill  of  goods  which 
he  had  purchased.  After  the  defendants  had  received  the  draft  and 
Rizer  had  gone  away,  the  defendants  sent  the  draft  to  the  Union 
Bank  by  their  bookkeeper.  The  bookkeeper  showed  it  to  the  paying- 
teller,  and  asked  if  it  was  good.  The  paying-teller  said  it  was 
good.  At  the  same  time  he  turned  the  draft  over  and  saw  the  indorse- 
ment ''M.  R.  Rizer  &  Brother."  He  then  asked  the  defendants' 
bookkeeper  if  he  knew  that  signature,  and  he  replied  that  they  would 
take  care  of  that.  The  paying-teller  testifies  that  he  did  not  look  at 
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Jordan's  signature  at  all,  that  his  attention  was  not  called  to  it  At  a 
later  hour  in  the  day,  the  defendants  indorsed  the  draft  and  deposited  it 
to  their  credit  with  the  plaintiffs.  Subsequently  they  drew  out  of  the 
bank,  upon  their  check,  the  amount  thus  accredited  to  them  ($1741.50 
being  drawn  out  by  Rizer  upon  the  check  which  the  defendant  had 
given  him  in  exchange  for  the  draft).  The  draft  was  a  genuine  draft, 
but  it  turned  out  that  the  indorsement  of  Jordan,  the  payee,  was  forged. 
The  plaintiffs  brought  this  action  to  recover  the  amount  of  the  draft 
which  they  had  credited  to  defendants,  and  paid  out  upon  their  checks. 

The  defendants  resisted  the  action  upon  two  grounds:  1st  That 
the  plaintifis  had  been  guilty  of  negligence  in  taking  the  draft ;  and 
second,  that  they  had  wrongfully  paid  the  check  for  $1741.50,  the  peiv 
son  to  whom  it  was  paid  not  being  M.  R.  Rizer,  and  the  indorsement 
"  M.  R.  Rizer  &  Brother,"  on  the  check,  being  consequently  a  forgery. 
The  court  instructed  the  jury  that  there  was  no  proof  of  such  negligence 
on  the  part  of  the  bank  in  receiving  the  draft  as  would  exonerate  the 
defendants  from  liability,  and  that  the  indorsement  of  the  draft  by  the 
defendants  was  a  warranty  of  the  genuineness  of  all  prior  indorsements. 
On  the  second  point  of  the  defence,  the  court  instructed  the  jury  that  if 
the  person  who  indorsed  the  check  was  not  M.  R.  Rizer,  then  the  in- 
dorsement "  M.  R.  Rizer  <fe  Brother,"  was  also  a  forgery,  and  the  plain- 
tiffs had  paid  it  without  a  proper  indorsement,  and  could  not  charge  the 
defendants  with  it    The  jury  found  a  verdict  for  the  plaintiffs. 

To  prove, negligence  on  the  part  of  the  plaintiffs,  the  defendants  relied 
upon  proof  tending  to  show  that  it  was  not  usual  for  drafts  drawn  by 
one  bank  upon  another,  and  payable  to  a  third  bank,  to  get  into  private 
hands.  That  it  was  usual  for  the  cashiers  of  the  New  York  banks,  in  in- 
dorsing such  drafts,  to  use  a  printing  stamp  in  affixing  the  words  of  trans- 
fer, whereas  the  words  of  transfer  on  this  draft  were  not  so  affixed,  but 
were  written.  They  also  alleged  that  the  paying-teller  of  the  bank  was 
negligent  in  saying  that  the  draft  was  good  when  it  was  shown  to  him, 
and  that  they  would  not  have  deposited  it  but  for  that  declaration. 
With  regard  to  this  last  point,  it  is  to  be  remarked  that  at  the  time  the 
draft  was  shown  to  the  paying- teller,  the  defendants  had  already  taken 
it  from  Rizer,  and  given  him  their  check  for  the  difference,  and  that  the 
paying-teller  was  not  questioned  in  regard  to  the  genuineness  of  the 


called  to  it  The  draft  was  shown  to  him  and  he  said  it  was  good,  the 
natural  import  of  which  was,  that  the  drawer  had  a  right  to  draw,  and 
that  the  money  was  there  to  pay  it  It  is  not  the  duty  of  the  paying- 
teller  to  conduct  the  correspondence  of  the  bank.  If  the  defendants 
had  desired  to  assure  themselves  of  the  genuineness  of  the  indorsement, 
they  should  have  taken  it  to  the  cashier,  and  called  his  attention  par- 
ticularly to  it  before  they  consented  to  receive  it  Its  being  shown  to 
the  paying-teller  after  the  defendants  had  received  it,  and  when  they 
were  on  the  point  of  depositing  it,  can  have  no  more  effect  than  if  they 
had  then  presented  it  to  the  paying-teller  for  payment  and  he  had  paid 
it,  in  which  case  it  cannot  be  doubted  that  the  plaintiffi  might  have 
recovered  the  money  back.  The  defendants  did  nothing  upon  the  faith 
of  what  was  said  by  the  paying- teller,  except  to  deposit  it 
Neither  was  the  fact  that  such  drafts  are  ordinarily  used  as  remit- 


Nor  was  his  attention  particularly 
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tances  by  one  bank  to  another  evidence  of  such  negligence  on  the  pu't 
of  the  plaintiffs  as  will  preclude  their  recovery.  The  de&ndants'  own 
witness  testified  that  such  drafts  sometimes  get  into  private  hands,  and 
the  defendants  themselves  vouched  for  the  regularity  of  its  negotiation 
by  their  own  indorsement  With  what  propriety  can  they  say  that  the 
plaiotifi^  ought  to  have  known  that  this  drafl  was  not  in  proper  hands, 
when  those  hands  were  their  own,  aod  when  they  guaranteed  their  right 
to  its  possession  by  their  own  indorsement  ? 

The  act  of  5th  April,  1849,  Purdon,  159,  enacts,  that  wherever  anv 
value  shall  be  received  as  a  consideration  for  or  in  payment  of  any  bill 
of  ezchan^,  draft,  check,  promissory  note,  or  other  negotiable  instru- 
ment, by  the  holder  thereof,  from  the  indorsee  or  payer  of  the  same,  and 
the  signature  of  any  person  represented  to  be  a  party. thereto,  whether 
as  draw€|^  acceptor  or  indorser,  shall  have  been  forged  thereon,  and 
such  value  by  reason  thereof  erroneously  given  or  paid,  such  indorsee  or 
payer  respectively  shall  be  entitled  to  recover  back  from  the  person  pre- 
viously holding  or  negotiating  the  same,  the  amount  so  as  aforesaid 
given  or  paid  by  such  indorsee  or  payer  to  such  person,  with  lawful 
interest  thereon  n-om  the  time  of  demand  and  repayment. 

The  object  of  this  law  was  to  provide  a  remedy  against  a  payment  by 
mistake  upon  a  fraudulent  signature,  whether  the  mistake  arose  from 
negligence  or  not  It  was  deemed  inequitable  that  the  pa^ee  should 
under  such  circumstances  retain  the  money.  The  dictum  m  Eick  vs. 
Kelly,  6  Casey,  530,  that  the  act  was  only  declaratory  of  the  existing 
law,  has  been  overruled. 

That  the  act  was  more  than  declaratory  of  the  existing  law  was  dis- 
tinctly ruled  in  the  Trademan's  Bank  vs.  The  Third  National  Bank,  16 
Smith,  436,  where  it  was  decided  that  the  rule  laid  down  in  Levy  vs.  Bank 
of  the  United  States,  1  Binn.  27,  that  the  acceptor  of  a  forged  bill  must 
pay  it,  because  it  is  his  duty  to  know  the  drawer's  handwriting,  and  is  pre- 
cluded from  disputing  it,  has  been  overturned  by  this  act  of  assemblv. 
The  Tradesman's  Bank  vs.  The  Third  National  Bank  was  expressly 
ruled  upon  that  ground  and  no  other.  It  may  be  observed,  also,  that  in 
that  case  the  judgment  was  entered  for  want  of  a  sufficient  affidavit  of 
defence,  in  which  affidavit  it  was  expressly  charged  that  the  holders 
were  innocent  holders,  and  that  the  plaintifi^  had  not  used  proper 
diligence  in  paying  a  drafl  upon  themselves,  in  which  the  drawer's 
signature  was  forged.  But  this  was  held  to  be  of  no  avail  against  the 
act  of  assembly,  although  it  was  a  perfect  defence  under  Levy  vs.  The 
Bank.  It  follows  that  want  of  care  or  negligence  in  paying  a  forged 
Mil  will  not  alone,  since  the  act  of  1849,  preclude  the  payer  from 
recovering  back  the  money,  and  this  disposes  of  so  much  of  the  defence 
aa  was  founded  in  the  allied  negligence  of  the  plainti£&  in  this  case. 

The  other  branch  of  the  defence  was  l6ft  to  the  jury,  with  an  instruc- 
tion which  was  quite  as  favorable  to  the  defendants  as  they  were  entitled 
to  demand.  The  jury  were  told  that  if  the  person  who  indorsed  the 
dieck  for  $1741.50,  with  the  name  of  "  M.  K.  Rizer  &  Brother,"  was 
ttot  M.  R.  Riser,  but  another  person,  who  forged  that  indorsement,  then 
the  check  was  wroneftilly  paid,  and  the  plaintiffs  could  not  charge 
the  defendants  with  it  It  may  admit  of  doubt  whether,  if  the  check 
was  paid  to  the  person  to  whom  the  drawer  of  it  intended  it  should  Ixs 
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paid,  it  was  wrongfully  paid,  although  the  holder  was  not  in  truth  M. 
K.  Rizer,  and  did  not  belong  to  any  such  firm  as  M.  R.  Rizer  A  Bro- 
ther. But  the  defendants  cannot  complain  of  an  instruction  which  was 
altogether  in  their  favor.  Much  stress  was  laid  in  the  argument  upon 
the  fact  that  the  plaintiffs  had  alleged  in  their  bill  of  particulars,  tiiat 
the  indorsement  of  "  M.  R.  Rizer  <fe  Brother,"  upon  the  draft  which  the 
defendants  deposited  with  the  plaintiffs,  was  forged,  as  well  as  the  in- 
dorsement of  Jordan,  the  cashier ;  and  it  was  argued  that  if,  as  alleged 
in  the  bill  of  particulars,  the  indorsement  of  "  M.  R.  Rizer  &  Brother  " 
upon  the  draft  was  forged,  the  same  indorsement  on  the  check  must  also 
have  been  forged,  as  it  was  clear  that  it  had  been  made  by  the  same 
person.  The  point  relative  to  the  bill  of  particulars  was  a  point  which 
possibly  might  have  had  some  effect  upon  the  jury  if  it  had  occurred  to 
the  de&ndants'  counsel  to  make  it  there.  It  was  not  made  tmre.  In- 
deed, it  was  not  made  upon  the  trial  at  all,  but  was  an  afterthought 
If  it  had  been  made  upon  the  trial  the  plaintiff  might  have  amended 
his  bill  of  particulars.  The  defendants  did  not  even  put  the  bill  of 
particulars  in  evidence,  and  made  no  point  of  it  at  all  upon  the  trial, 
either  to  the  court  or  the  jury. 

Rule  discharged. 

Clioa,  Oilpin,  Esq.,  for  plaintiff. 

E.  Spencer  Miller,  Esq.,  for  defendant. 

[Leg.  Int.,  VoL  30,  p.  224.] 

Machette  vs,  Lessig. 

Where  the  plaintiff's  statements  as  a  witness  were  corroborated  to  a  certain  extent  by 
papers  wnich  he  produced,  signed  by  the  defendant,  and  the  defenda'nt  was  not 
examined  himself,  and  offered  no  evidence,  the  jury  having  found  a  verdict  for  the 
defendant,  a  new  trial  was  ordered. 

Opinion  delivered  JtUy  5,  1873,  by 

Thayer,  J.-^The  action  was  assunnjpsit  for  money  paid  for  the  use 
of  the  defendant  and  at  his  request.  The  plaintiff  proved  that  the  de- 
fendant made  an  application  to  the  plaintiff,  who  was  general  agent  of 
"  The  Mutual  Benefit  Life  Insurance  Co.,"  for  a  policy  on  his  life,  that 
the  risk  was  accepted  by  the  company,  and  a  policy  duly  executed  by 
the  company  and  sent  to  the  plaintiff,  who  left  it  at  the  office  of  the 
gentleman  where  the  plaintiff  s  application  had  been  drawn  up  and 
signed.  The  original  application  was  produced,  signed  by  the  defend- 
ant, together  with  the  accompanying  papers,  including  what  is  called 
the  demand  note  or  order  on  the  dividends,  also  signed  by  the  defendant 
The  plaintiff  testified  that  he  had  himself  paid  for  the  defendant  the 
cash  premium  upon  the  policy,  at  the  defendant's  request,  and  that  he 
had  agreed  to  reimburse  him  within  sixty  days.  The  action  was  brought 
to  recover  this  payment  The  defendant  offered  no  evidence.  It  ap- 
peared that  shortly  after  the  application  was  made  for  the  policy  he  had 
removed  to  Colorado.  His  counsel  rested  his  case  upon  the  improba- 
bility of  the  plaintiff's  statements,  and  some  alleged  discrepancies  in 
thera.    The  jury  found  a  verdict  for  the  defendant 

The  plaintiff's  evidence  was  to  a  certain  extent  corroborated  by  the 
papers  which  he  produced,  and  in  the  absence  of  any  counter-statements 
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upon  oath  by  the  defendant  himself,  and  of  any;  attempt  to  impeach  the 
plaintiff's  character  for  veracity,  he  ought  not  to  have  been  disbelieved 
by  the  jury.     We  think,  therefore,  that  justice  will  be  promoted  by 
ordering  a  new  trial. 
Rule  absolute. 

M,  Hampton  Todd,  Esq.,  for  plaintiff. 
ChoB,  CfUpiny  Esq.,  for  defenaant. 

[Leg.  Int.,  Vol.  80,  p.  224.] 

CJoRN  Exchange  Nat.  Bane  vb.  Nat.  Bank  of  the  Republic. 

The  act  of  April  5, 1849,  relfttire  to  the  recovery  of  money  paid  on  a  forged  instmment, 
was  not  intended  to  relieve  a  bank  from  the  consequences  of  negligence  in  paying  a 
forged  check  of  a  depositor,  where  the  party  receiving  the  money  has,  before  noUce 
of  the  forgery,  innocently  changed  his  condition  on  the  iaith  of  the  bsuik's  action. 

Rule  for  a  new  trial. 

On  Saturday,  June  1, 1872,  one  T.  M.  Simpson  opened  an  account  with 
the  defendant,  by  depositing  a  check  for  $2000  purporting  to  be  drawn  by 
Wm.  A.  Simpson  &  Son,  on  the  plaintiff,  to  the  order  of  T.  M.  Simp- 
son, the  depositor,  who  was  known  to  the  officers  of  defendant  as  a  son 
of  Wm.  A.  Simpson. 

On  Monday,  June  3,  between  9  and  10  o'clock,  this  check  came 
through  the  clearing  house  to  plaintiff,  by  whose  payiog-teller  it  was 
examined  and  passed  to  the  bookkeeper,  who  entered  it  in  the  usual  way 
in  the  account  of  Wm.  A.  Simpson  &  Son. 

On  the  same  day,  Monday,  about  2  o'clock,  T.  M.  Simpson  presented 
to  the  defendant  his  own  check  for  $1800.  The  paying-teller  took  the 
check  to  the  bookkeeper  and  both  together  examined  the  account,  found 
the  $2000  to  the  depositor's  credit,  and  thereupon  paid  the  check. 

On  the  next  day,  Tuesday,  one  of  the  firm  of  Wm.  A.  Simpson  &  Son 
came  to  plaintiff  and  stated  his  suspicion  that  there  was  something  wrong 
going  on  with  the  firm's  account.  The  account  was  then  examined,  and 
this  check  for  $2000  pronounced  a  forgery.  Plaintiff  telegraphed  to 
defendant  to  hold  the  funds  of  T.  M.  Simpson,  and  the  same  day  sent  a 
meflsenger  to  notify  defendant  of  the  forgery.  Subsequently  plaintiff 
tender^  back  the  forged  check  and  demanded  the  $2000.  Defendant 
offered  to  pay  the  $200,  still  remaining  on  hand,  but  claimed  that  it  was 
not  liable  for  the  $1800  paid  over  to  Simpson  before  notice  of  the 
foreery. 

At  the  trial,  Wm.  A.  Simpson  testified  that  the  signature  on  the 
forged  check  was  "  nothing  like  "  the  genuine  signature  of  his  firm,  that 
their  checks  were  always  drawn  from  their  regular  check-book,  that 
they  were  printed  in  blue  with  the  internal  revenue  stamp  on  the  paper, 
and  were  always  perforated  with  a  stamping  machine  before  delivery, 
and  that  he  had  given  special  orders  to  the  officers  of  the  plaintiff  not 
to  jmy  any  checks  of  his  firm,  unless  in^his  regular  form.  The  forged 
check  was  not  from  the  regular  check-book  of  Simpson  &  Son,  was 
printed  in  red,  with  an  adhesive  revenue  stamp  put  on  it,  and  was  not 
perforated  bv  the  stamping  machine. 

Plaintiff  denied  the  receipt  of  any  such  orders  from  Simpson  &  Son, 
and  gave  evidence  to  show  that  the  drawing  of  checks  not  from  regular 
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check-books,  and  the  omission  to  use  the  perforating  stamp,  were  so 
common  in  practice,  that  no  inference  of  negligence  could  be  drawn 
fVom  the  failure  of  the  officers  to  notice  such  fadts  in  connection  with 
this  forged  check. 

It  was  also  in  evidence,  that  both  plaintiff  and  defendant  were  mem- 
bers of  the  clearing  house,  and  that  by  a  rule  thereof,  checks  received 
in  the  morning  exchanges,  "  when  foond  not  good  or  informal,"  must  be 
returned  to  the  bank  from  which  they  have  been  received  before  12 
o'clock  of  the  same  day. 

Opinion  delivered  July  5, 1873,  by 

Mitchell,  J. — Upon  the  facts  and  the  evidence  as  above  stated,  the 
plaintiff  contended,  first,  that  under  the  act  of  1849,  its  negligence,  if  it 
existed,  was  no  defence  to  this  action ;  and  secondly,  that  there  was  no 
evidence  in  the  case  from  which  the  jury  should  be  allowed  to  infer  n^- 
ligence.  The  case  was,  however,  left  to  the  jury  with  l^e  instruction, 
inter  alia,  that  "  the  defendant  was  bound  to  wait  a  reasonable  time  to 
see  if  the  check  was  good.  Having  waited  a  reasonable  time  without 
notice  that  there  was  anything  wrong,  it  would  be  entitled  to  consider 
the  check  all  right,  and  to  pav  out  money  on  its  credit. 

"  The  rule  of  the  clearing  house  does  not  apply  to  forged  checks,  but 
it  may  be  considered  by  the  jury  as  some  indication  of  what  a  reasonable 
time  would  be. 

If  the  jur^  believe  the  plaintiff  was  negligent  in  taking  the  check,  and 
defendant  waited  a  reasonable  time  before  paying  out  the  money,  they 
shoifid  find  a  verdict  for  the  sum  of  $200,  admitt^  by  defendants  to  be 
due,  but  if  plaintiff  was  not  negligent  or  defendant  did  not  wait  a  reason- 
able time,  tnen  they  should  find  for  the  whole  $2000,  with  interest" 

The  question  now  before  us  is,  whether  there  was  error  in  this  charge, 
and  the  majority  of  the  court  are  of  opinion  there  was  not 

Prior  to  the  act  of  1849,  a  bank  was  held  bound  to  know  tbe  signa- 
tures of  its  depositors.  As  against  a  bank  accepting  ov  paying  a  check 
on  itself,  it  was  premmptio  juris  et  de  jure,  that  the  check  was  genuine. 
A  severer  case  for  the  application  of  the  rule  can  hardly  be  imagined 
than  Levy  vs.  Bank  of  V,  o.,  1  Binn.  27,  where  the  bank  was  h^d  bound 
by  an  entry  of  a  forged  check  as  cash  in  the  depositor's  book,  although 
the  forgery  was  discovered  the  same  day,  and  in  the  meantime  the  de- 
positor had  not  lost  anything  or  changed  his  status  in  any  way,  by  reason 
of  the  entry  of  the  deposit,  and  although  on  being  told  of  the  forgery,  be 
had  said,  if  that  was  so,  "  we  are  perfectly  agreed  it  is  no  deposit" 

The  rule  of  that  case  was  undoubtedly  changed  by  the  act  of  1849, 
but  did  that  act  mean  to  make  the  right  to  recover  back  money  paid  on 
a  forged  instrument  absolute  in  all  cases  without  regard  to  fraud,  negli- 
gence or  intervening  equities  ? 

Taken  literally  and  by  themselves,  the  words  of  the  act  will  bear  that 
interpretation,  but  the  sound  rule  of  construction  requires  that  the  lan- 
guage of  a  statute  shall  be  read  in  connection  with  the  established  rules 
of  law  relating  to  the  same  or  kindred  subjects.  It  will  hardly  be  argued 
that  actual  fraud  on  the  part  of  the  bank  would  not  ^(ectnally  bar  a 
recovery  by  it,  and  it  has  already  been  decided  under  this  act  thai  ne^ 
ligence  after  the  discovery  of  the  forgery  will  be  a  good  de^mce.  £i 
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Bick  vs.  Kelly,  6  C.  527,  Judge  Porter  says,  "  the  judgment  of  the  court 
is,  that  Dotice  of  the  for^ry  within  a  reasonable  time  after  its  discovery, 
and  an  ofier  to  return  tne  note,  are  necessary  to  the  maintenance  of  an 
action  for  the  recovery  of  the  money,  unless  the  note  be  shown  to  possess 
no  value."  I  am  not  unmindful  of  the  distinction  that  may  be  drawn 
between  negligence  in  the  receipt  of  the  check  and  negligence  after  the 
discovery  of  tne  forgery,  but  the  case  of  Bick  vs.  Kelly  is  conclusive 
authority  that  die  act  of  1849  is  to  be  construed  not  separate  and  iso- 
lated, but  in  connection  with  other  settled  rules  of  law.  The  forged 
instrument  must  be  returned  before  suit  brought,  pnless  it  has  no  vfHue 
at  all,  or  unless  a  return  be  waived  (Bo^  vs.  Oriasy,  6  C.  145),  because 
whatever  value  there  is  to  it  the  party  who  is  to  pay  back  the  money 
received  on  it  is  entitled  to  get,  but  on  what  ground  is  notice  of  the  for- 
gery within  reasonable  time  required,  except  that  in  the  meantime  he 
may  ignorantly  and  innocently  do  some  act  or  lose  some  right  whereby 
he  may  be  prejudiced  ? 

Whenever  the  recovery  of  the  money  paid  on  a  forged  instrument  will 
leave  the  parties  in  the  same  conditionals  if  payment  had  been  refused 
in  the  first  instance,  then  undoubtedly  the  act  of  1849  allows  a  recovery 
irrespective  of  the  payer's  negligence ;  but  construing  that  act  as  we 
think  it  must  be  construed,  in  connection  with  the  well-settled  and  most 
equitable  principle,  that  where,  by  the  act  of  a  third  person,  a  loss  must 
fitU  upon  one  ot  two  innocent  parties,  he  shall  bear  the  loss  by  whose 
act  or  deiault  it  was  occasioned,  we  are  of  opinion  that  negligence  on  the 
part  of  the  person  paying  the  money,  followed  by  a  change  of  condition 
of  the  person  receiving  it,  without  negligence,  and  in  reliance  on  the  act 
of  the  payer,  constitutes  a  good  defence. 

We  do  not  regard  this  decision  as  at  all  at  variance  with  Tradesman's 
Bank  vs.  Third  Nat.  Banky  16  8m.  435,  as  Justice  Read,  in  that  case, 
expressly  reserves  the  decision  of  what  would  have  been  defendant's 
situation  had  it  paid  over  the  money  before  notice. 

Nor  is  thb  decision  at  all  inconsistent  with  our  own,  ju6t  pronounced  in 
Vnum  Nat  Bankyn,  Chamben,  In  the  latter  case  there  was  no  sufficient 
evidence  that  the  defendants  had  altered  their  condition  in  consequence 
of  the  plaintiff's  act,  the  conversation  with  the  paying-teller,  on  which 
the  most  stress  was  laid,  having  taken  place  after  the  defendants  had 
taken  the  draft  and  given  their  check  to  Rizer.  The  decisions  are 
therefore  entirely  harmonious,  though  it  may  be  proper  to  add,  that  the 
views  of  the  court  as  to  the  scope  of  the  act  of  1849  are  not  entirely  in 
accord. 
Rale  discharged. 


C.  &  Ftmcaatt,  Esq.,  for  defendant 
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[Leg.  Int.,  Vol.  30,  p.  232.] 

ScHAiBLE  vi.  Washington  Life  Insurance  C3ompany  op 
New  York. 

1.  In  a  case  where  the  answers  to  the  interrogatories  accompanying  an  application  for 

a  life  insurance  were  representations  and  not  warranties,  and  in  which  the  ques- 
tion was,  whether  the  answers  were  made  in  good  faith,  or  falsely  and  fraadu- 
lently,  the  iury  having  found  a  verdict  for  the  plaintiff  upon  competent  and  satit- 
factory  evidence,  the  court  refused  a  new  trial,  althougn  it  appeared  by  a  pad 
mortem  examination  that  the  answers  were  erroneous  in  point  oi  fact 

2.  A  photograph,  reoornized  and  proved  by  witnesses  to  be  a  correct  and  truth fhl 

representation  of  the  deceased,  at  or  about  the  time  of  the  insurance,  permitted  to 
go  to  the  jury  as  evidence  of  the  physical  appearance  and  condition  or  the  assured 
at  that  time. 

Rule  for  a  new  trial.    Opinion  delivered  Jvly  12,  1873,  by 

Thater,  J. — ^This  was  an  action  upon  a  policy  of  insorance  for 
$5000,  upon  the  life  of  Eureika  Randon. 

The  defence  was  alleged  fraudulent  representations  in  the  application. 
The  assured  died  suddenly  ten  days  after  the  application  was  made,  and 
the  weight  of  the  evidence  undoubtedly  was,  that  she  died  of  an  abscess 
in  the  right  lung.  A  pod  mortem  examination  made  at  the  request  of 
the  defendants  revealed  the  fact  that  the  right  lung  was  much  diseased. 
The  left  lung  and  the  other  vital  organs  presented  a  normal  app^rance. 
Previous  to  the  insurance  the  deceased  was  examined  by  Dr.  Griffith,  a 
regular  physician,  and  employed  by  the  company  for  that  purpose,  who 
testified  on  the  trial  that  he  had  been  an  examining  physician  for  the 
company  in  at  least  one  hundred  cases,  and  that  the  deceased  appeared 
at  the  time  of  her  examination  to  be  in  good  health.  He  had  given  a 
certificate  accordingly  to  the  company. 

The  insurance  agent,  who  brought  the  application  to  the  company, 
testified  that  he  had  previously  procured  a  large  number  of  insurances 
for  the  company,  and  that  he  saw  no  evidences  of  disease  whatever  in 
Eureika  Randon,  at  the  time  her  application  was  made.  Nine  witnesses, 
acquaintances  and  friends  of  the  deceased,  some  of  whom  had  seen  her 
within  three  or  four  days  of  the  time  of  her  death,  testified  that  she  was 
a  healthy-looking  woman,  presenting  no  outward  indications  whatever  of 
disease,  and  that  they  thought  her  in  good  health  at  that  time.  There 
was  hardly  a  breadth  of  testimony  to  contradict  or  rebut  these  state- 
ments. The  husband  of  the  deceased  kept  an  eating-house,  and  the 
deceased  was  engaged  almost  up  to  the  day  of  her  death  in  superin- 
tending the  active  duties  of  the  establishment. 

Annexed  to  the  answers  of  the  assured  to  the  usual  interrogatories 
appended  to  the  application  were  these  words :  "  It  is  hereby  declared 
that  the  above  §  re  fair  and  true  answers  to  the  foregoing  questions,  and 
it  is  acknowledged  and  agreed  by  the  undersigned,  tnat  the  above  state- 
ments shall  form  the  basis  of  the  contract  for  insurance,  and  aUo  thai 
any  wilfully  untrue  or  fraudulent  ansicera,  any  suppression  of  facts  in 
regard  to  tr^  party's  healthy  or  neglect  to  pay  the  premium,  will  render 
the  policy  null  and  void."  It  is  quite  clear  that  the  statements  made 
by  the  deceased  in  her  answers  were,  according  to  the  terms  of  this 
insurance,  not  warranties,  but  representations.  Indeed,  they  are  ex- 
pressly so  called  in  the  policy  itself,  the  preliminary  words  of  which 
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recite  that  it  is  made  "  in  consideration  of  the  repreaentaUona  made  in 
the  application,  and  of  the  premium  paid."  It  is  obvious,  therefore,  that 
the  validity  of  the  policy,  and  the  liability  of  the  defendants  to  make  it 
good,  depend  entirely  upon  the  good  faith  of  the  assured  in  the  repre- 
BentatioDS  which  she  made  in  regard  to  her  health.  If  she  answered  the 
Questions  honestly,  and  did  not  wilfully  and  fraudulently  suppress  any 
ikctB  in  regard  to  her  health,  then  the  defendants  are  bound  to  make 
their  insurance  good,  although  Eureika  Randon  may,  at  the  time  of  the 
iDsurance,  have  had  an  organic  disease.  The  case  was  left  to  the  jury 
upon  that  basis.  The  issue  tried  by  the  jur^  was,  were  the  answers 
made  in  good  faith  and  without  any  suppression  of  facts,  or  were  they 
false  and  fraudulent  ?  Was  there  concealment  and  suppression  of  the 
truth  ?  These  issues  the  jury  have  found  in  favor  of  the  plaintiff  upon 
sufficient  and  credible  proof. 

We  are  asked  to  set  aside  the  verdict  upon  the  theory  that  Eureika 
Randon  must  have  known  that  she  was  diseased,  because  she  died  of  an 
abscess  in  her  right  lung  ten  days  after  her  application  for  insurance. 
How  can  we  say  that  of  a  person,  who,  according  to  all  the  evidence, 
presented  every  outward  appearance  of  health  almost  to  the  very  time 
of  her  death  ? 

Can  we  say  that  she  ought  to  have  been  more  wise  in  surgery  than 
the  company's  examining  physician,  who,  upon  a  deliberate  corporal 
examination,  declared  and  certified  that  she  was  in  good  health  ? 
Would  it  be  reasonable  for  us  to  conclude,  as  matter  of  law,  that 
Eureika  Randon  was  wiser  than  Dr.  Griffith,  and  that  she  knew  she  was 
diseased,  although  the  defendants'  physician  could  not  discover  it,  and 
although  she  ha^  no  cough,  went  aoout  her  daily  duties  without  incon- 
venience, and  without  complaint,  had  no  occasion  for  medicine  or  doc- 
tors, and  appeared  to  the  eyes  of  her  friends  and  neighbors  a  healthy 
person  ?   Is  it  a  thing  unheard  of,  or  in  its  nature  impossible,  that  in- 
ternal organic  decay  may  exist  for  a  time  without  serious  interruption 
of  the  functions  of  life  ?  or,  are  all  persons  equally  quick  to  detect  the 
presence  of  disease  in  their  own  bodies  ?   Can  we  certainly  say,  that  the 
post  mortem  alone  proves  the  bad  faith  of  Eureika  Randon  ?   Can  we 
say  that,  in  anticipation  of  her  own  death,  she  deliberately  and  know- 
ingly certified  a  felsehood,  because  the  surgeon's  knife  has  revealed  the 
fact  that  there  was  a  sufficient  cause  for  her  sudden  death  ?    It  would 
be  very  hazardous  for  us  to  do  so.    Perhaps  we  might  commit  a  ^reat 
injustice  by  doing  so.    If  it  be  argued  that  the  company's  physician 
must  have  been  careless  or  mistaken,  is  it  necessary  that  we  should  help 
out  that  theory  by  a  harsh  judgment  against  the  deceased  ?   And  that 
in  order  to  relieve  the  defendants  from  the  consequences  of  their  own 
negligence,  and  against  the  finding  of  the  jury  who  have  deliberately 
investigateid  the  facts?   It  does  not  appear  to  us  to  be  our  duty 
to  do  so. 

If  the  defendants  believe  that  they  have  suffered  from  the  careless- 
ness or  incompetency  of  their  own  agents,  there  will  be  at  least  some 
compensation  to  those  who  are  interested  in  the  legitimate  and  success- 
ful transaction  of  their  business,  if  they  shall  gather  from  their  reflec- 
tions, the  useful  lesson,  that  receiving  and  dividing  premiums  does  not 
comprise  the  whole  duty  of  insurers. 
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The  plaintiff,  during  the  trial,  produced  a  photograph  of  Eureika 
Randon,  which  he  proved,  by  several  witnesses  well  acquainted  with 
her,  and  who  had  seen  her  within  a  week  of  her  decease,  to  be  a  truthful 
representation  of  her  as  she  appeared  at  that  time.  They  testified  that 
it  was  a  faithful  likeness,  and  that  she  appeared  at  that  time  as  fleshy 
and  as  well  in  all  respects  as  she  was  represented  in  the  picture.  The 
photograph  was  then  shown  to  the  jury.  The  defendants  objected  to 
this.  But  we  think  that  the  photograph,  thus  proved  and  verified  by 
witnesses  who  saw  the  original  at  a  period  approximating  so  nearly  the 
date  of  the  contract  of  insurance,  was  competent  to  go  to  the  jury  as 
evidence  of  her  apparent  bodily  condition  at  that  time.  ^  ^ 

If  it  was  competent  for  witnesses  to  portray  her  physical  appearance 
to  the  jury  by  words,  it  is  difficult  to  assign  any  good  reason  why  the 
same  might  not  be  done  by  a  picture,  recognized  and  proved  by  her 
firiends  to  be  a  truthful  and  correct  representation  of  her  person. 

Rule  discharged. 

R.  R  White,  Es<^,  for  plaintiff. 

Samuel  Diekaon,  Esq.,  for  defendant 


Where  a  cominissioii  merchant  rendered  an  acconnt-sales  to  his  consignor,  which  was 
not  objected  to  for  six  months,  and  the  consignor  drew  upon  the  merchant  for  the 
proceeds  of  the  sales,  also  witnoat  objection :  ffeldf  that  the  aocount-sales  thereby 
became  an  account  stated,  and  that  the  consignor  could  not  afterwards  maintain  an 
action  against  the  commission  merchant  for  selling  contrary  to  instructions. 

Rul6  for  a  new  trial.  Opinion  delivered  JiUy  12, 1873,  by 
Thateb,  J. — ^The  plaintiff  consigned  to  the  defendants,  who  were  ship^ 
ping  merchants,  96  bales  of  cotton,  to  be  sold  on  his  account,  upon  which 
the  defendants  made  large  advances.  The  plaintiff  alleged  that  the  de- 
fendants agreed  to  hold  the  cotton  for  four  months  if  requested  so  to  d<k 
The  defendants  denied  this  allegation,  but  the  verdict  of  the  jury  must 
be  regard^  as  having  established  it  in  &vor  of  the  plaintiff  While 
the  cotton  was  in  the  hands  of  the  defendants,  they  called  upon  the 
plaintiff's  a^ent,  through  whom  the  consignment  had  been  made,  and 
asked  him  if  he  did  not  think  it  best  to  self.  He  replied  that  he  had  no 
authority  to  act  and  no  advice  to  give.  Some  of  the  cotton  was  then 
sold  by  the  defendants.  Afterwards  the  plaintiff's  agent  requested  the 
defendants  to  hold  the  balance  for  a  time.  The  d^endantS)  however, 
fearing  that  the  market  might  decline,  sold  the  remainder  of  the  cotton, 
and  sent  to  the  plaintiff  a  full  account  of  the  sales  made.  Prices  advanced 
after  the  sale.  The  plaintiff  retained  the  account  sales  without  objeotioii 
to  it  for  more  than  six  months,  having,  in  the  interval,  drawn  upon  the 
defendants  for  the  whole  of  the  remaining  proceeds,  except  a  small 
balance  of  $37.53.  Under  these  circumstances  we  think  the  plaintiff's 
action  cannot  be  maintained.  An  account  sales  becomes  an  account 
stated  by  the  consent  of  the  consignors  to  whom  it  is  sent,  and  this  assent 
need  not  be  expressed  in  words.  It  may  be  implied  from  the  conduct 
of  the  party.  It  is  the  settled  law  merchant  that  an  account  rendered 
is  allowed  if  not  objected  to  within  a  reasonable  time.   It  is  indispensa^ 


[Leg.  Jnt,  VoL  30,  p.  232.] 
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ble  to  the  transactions  of  commerce,  which  require  that  the  merchant 
should  be  informed  by  his  correspondent  without  unreasonable  delay, 
whetber  his  acts  and  accounts  are  ratified  or  disapproved,  that  the  in- 
t^rity  of  this  rule  should  be  rigidly  maintained.  The  silence  of  the 
plaintiff  for  more  than- six  months  after  the  account  sales  was  received, 
raises  a  l^al  presumption  of  his  assent,  while  his  drawing  upon  the  de- 
fendants for  the  proceeds  of  the  sales,  without  any  objection  made,  raises 
a  still  stronger  presumption  to  the  same  effect.  These  principles  are 
too  well  settled  to  require  now  the  support  of  authority.  But  the  law 
ujpon  the  subject  was  very  clearly  expounded  by  Sharswood,  J.,  in  his 
charge  to  the  jury  in  Bevan  vs.  Oullen,  tried  in  this  court,  and  reported 
inTBarr,  282. 
Rule  absolute. 

Eiehard  P.  White,  Esq.,  forplaintiff. 

Jertme  Carty  and  Oeorge  Jv,  Thorn,  Esqs.,  for  defendant. 

[Leg.  Int.,  Vol.  80,  p.  232.] 

Hillary  vs.  Rose. 

It  was  8tipQ]ftted  Uiat  a  surety  for  parent  of  rent  riionld  hare  notiee  of  tenant'ii 
defimlt :  Meld,  that  without  such  notice,  ttdt  could  not  be  maintained  against  the 
Burety. 

2[>inion  deliyered  JWy  12, 1873,  by 
ITCHELL,  J. — ^This  was  an  action  of  covenant  against  a  surety  for 
arrears  of  rent.  At  the  time  of  signing  the  covenant  of  suretyship  do: 
fendant  took  from  plaintiff  a  written  paper,  as  follows :  Mr.  J.  F. 
HUlary  is  to  notify  Mr.  W.  R.  Rose,  quarterly,  of  any  non-payment  of 
rent  on  the  part  of  G.  W.  Wait"   Signed  by  plainttfi. 

A  quarter's  rent  came  due  July  27,  1872,  and  on  plaintiff's  going  to 
the  house  to  demand  it,  he  found  the  tenant  had  removed  secretly  and 
taken  his  goods  and  furniture  with  him.  On  October  5, 1872,  without 
having  given  any  previous  notice  to  defendant,  plaintiff  commenced  this 
action.  At  the  trial,  the  question  -was  reserved,  whether  plaintiff  could 
recover  without  proof  of  notice  of  non-payment  of  rent,  as  stipulated  in 
the  paper  signed  by  him  at  the  time  of  making  the  lease. 

The  chief  purpose  of  this  paper  would  appear  to  be  to  inform  defend- 
ant whenever  he  was  likely  to  oecome  chargeable  with  more  than  a  sin- 
gle quarter's  rent,  but  it  may  also  have  been  intended,  or  a  notice  under 
It  may  have  had  the  effect,  to  enable  him  by  some  means  to  secure  him- 
self against  loss  by  the  liability  he  was  incurring.  How  it  could 
have  had  such  efiect  in  the  present  case  is  not  at  all  clear,  but  the  surety 
having  stipulated  for  notice,  we  are  not  entitled  to  say  that  it  would 
have  been  of  no  use  to  him.  The  bringing  of  this  suit  more  than  two 
months  after  the  de&ult  of  the  tenant  was  not  sufficient  compliance  with 
ihe  plaintiff's  agreement  to  give  notice,  and  we  are  therefore  of  opinion 
on  the  point  reserved,  that  the  jury  should  have  been  directed  to  find  for 
the  defendant.  Unfortunately,  however,  the  point  reserved  is  not  deci- 
sive of  the  whole  case,  there  being  also  a  claim  by  the  plaintiff  for  injury 
done  b^  the  tenant  to  the  house,  over  and  above  ordintury  wear  and  tear. 
For  this  the  plaintiff  still  has  a  claim,  and  the  jury  have  allowed  him 
damages.    This  branch  of  the  case  was  overlooked  by  the  counsel  as 
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well  as  the  court  in  reserving  the  point,  and  unless  the  parties  can  agree 
to  a  settlement  there  must  be  a  new  trial. 

H.  T.  Fenton,  Esq.,  for  plaintiff. 

E.  C.  Shaplet/y  Esq.,  for  defendant. 


Where  an  administrator  had  embezzled  personal  assets,  and  real  estate  was  sold  and 
applied  to  pay  the  debts,  his  sureties  on  his  administration  bond  are  liable  to  the 
heirs  in  an  action  on  the  bond. 

Rule  for  a  new  trial.  Opinion  delivered  July  1%  1873,  by 
Brigos,  J. — It  is  alleged  hj  the  counsel  for  the  sureties  of  the 
administrator,  upon  the  authority  of  the  case  of  the  Ommonwealth  v& 
Hilgert,  5  P.  F.  Smith,  236,  that  the  admission  of  the  record  of  the 
Orphans*  Court,  showing  an  adjudication  in  the  plainti^'  favor,  was 
erroneous,  because  the  record  showed  a  conliision  of  the  proceeds  arising 
from  the  sale  of  the  real  and  personal  estate. 

The  auditor,  however,  restated  the  account,  by  charging  the  adminis- 
trator with  the  amount  of  the  proceeds  of  the  real  and  personal  prop- 
erty, and  credits  him  with  the  debts  he  proved  he  had  paid ;  and  a 
further  credit  of  the  debts  proved  and  allowed  to  divers  creditors  who 
had  not  then  been  paid.  He  then  awards  the  balance  to  the  residuary 
distributees  of  the  estate,  among  whom  were  the  plainti^.  The  amount 
awarded  to  them  is  the  exact  balance  after  exhausting  the  entire  pro- 
ceeds of  the  personalty,  and  so  much  of  the  realty  as  were  required  to 
pay  the  balance  of  the  decedent^s  debts. 

But  it  is  argued  that  the  record  does  not  show  that  the  money 
appropriated  in  payment  of  the  debts  was  not  taken  entirely  from  the 


That  is  true,  nor  does  it  show  that  it  was,  or  any  part  of  it,  until  the 
personalty  had  been  exhausted  for  that  purpose.  And  the  law  casts  the 
duty  upon  the  administrator  to  exhaust  the  proceeds  of  the  personalty 
before  having  recourse  to  those  of  the  realty,  and  where  debts  are 
shown  to  be  paid  (as  was  the  case  here),  greater  than  the  amount  of 
the  personal  proceeds,  the  presumption  is,  that  tliey  were  paid  in  the 
order,  and  out  of  the  specific  fund  first  liable  for  their  payment.  This 
presumption  continues  till  overcome  by  evidence  to  the  contrary. 
There  was  no  evidence,  or  offer  of  evidence,  on  the  part  of  the  defend- 
ants, that  such  was  not  the  case. 

Nor  can  we  see  how  it  can  benefit  the  defendants  to  concede  that  the 
administrator  took  the  proceeds  of  the  real  estate  for  the  payment  of 
debts,  when  he  had  in  his  hands  personal  proceeds  for  that  purpose. 
Such  would  be  a  violation  of  his  duty  to  the  plaintiffs,  for  he  held  that 
money,  as  was  said  by  the  court  in  McOoy  vs.  SooUf  2  R.  222,  ''not 
absolutely,  but  sub  modo"  for  the  payment  of  debts.  He  held  so  much 
of  this  money  not  required  to  pay  debts  expressly  for  the  plaintifis. 
And  it  surely  was  no  answer  to  the  plaintiffs  to  allege,  "true,  the 
administrator  had  personal  assets  in  his  hands  with  which  to  pay  the 
debts ;  but  he  has  embezzled  them,  and  has  taken  the  money  which 
otherwise  would  come  to  you  to  replace  them." 


[Leg.  Int.,  Vol.  30,  p.  232.] 
Commonwealth  et  al.  va,  Keil  et  cd. 
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The  reply  to  such  an  allegation  is,  that  is  none  the  lees  a  wrong  to 
the  plaintiff,  and  is  just  ^uch  a  breach  of  duty  on  the  part  of  the 
administrator  as  renders  him  and  his  sureties  liable  to  them."  The  error 
whieh  the  sureties  have  £ELllen  into  is 'in  supposing  that  because  the  real 
estate  may  be  taken  to  pay  debts  even  when  the  adminbtrator  had 
sufficient  personal  assets  to  pay  them,4)ut  which  he  had  embezzled,  that, 
therefore,  the  sureties  are  relieved  upon  showing  their  actual  payment 
out  of  the  real  assets.  Not  at  all,  for  the  equity  of  the  decedent's 
creditors  is  superior  to  that  of  his  heirs,  and  they  must  be  paid,  though 
the  heirs  get  nothing. 

But,  as  against  the  administrator,  who  wrongfully  takes  the  money  to 
pay  them,  which  would  otherwise  come  to  the  heirs,  such  default  is  just 
as  glowing  and  inexcusable,  as  if  he  had  appropriated  it  to  his  own  use 
when  there  were  no  debts.  In  such  case,  it  would  be  relieving  himself 
of  the  first  wrongful  appropriation  by  perpetrating  the  second.  It  would, 
uevertheless,  be  a  wrong  tor  which  both  he  and  his  sureties  would  be 
liable  to  the  injured  parties. 

Id  the  case  of  CommonweaUk  vs.  Hil^ert,  there  was  an  item  in  the 
rejected  account,  for  rents  and  profits  of  real  estate."  And  non  corir 
flat  that  the  balance  reported  by  the  auditor  in  that  case  was  not  made 
up  in  whole  or  in  part  of  those  profits.  If  so,  clearly  the  sureties  were 
in  DO  way  liable  for  them.  But,  without  elaboratmg,  we  think  this 
verdict  is  so  manifestly  just,  that  we  are  loath  to  disturb  it,  unless 
lequirM  to  do  so  by  some  decisions  in  all  respects  analogous,  or  some 
rule  of  policy.  And  not  knowing  of  such  requirement,  the  rule  for  a 
Dew  trial  is  discharged. 

K  F.  Hepburn,  Esq.,  for  plaintifi*. 

[Leg.  Int.,  Vol.  30,  p.  232.] 

Stewart  vb.  Austin. 

The  meaning  of  the  word  "  caveat"  in  the  act  of  April  22,  1866,  defined. 

Rule  for  a  new  trial.  Opinion  delivered  July  12,  1873,  by 
Brigqs,  J. — There  will  have  to  be  a  new  trial  in  this  case.  It  was 
thought  at  the  trial,  that  the  act  of  April  22,  1856,  gave  conclusive 
effect  to  the  will  of  Susan  Beam,  bearing  date  December  9,  1863,  and 
admitted  to  probate  the  15th  of  the  same  month,  because  it  had  not 
been  contested  by  caveat  within  five  years,  as  provided  by  the  act,  not- 
withstanding the  defendant  had,  within  five  years,  recovered  the  prem- 
ises in  an  action  of  ejectment,  of  the  defendant  s  grantor,  who  claimed 
the  same  under  another  will  of  Uie  said  Susan  Beam,  bearing  date  April 
2, 1863,  though  not  admitted  to  probate. 

The  usual  office  of  a  caveat  is  to  stop  the  proof  of  the  will.  But  the 
word  "  cavecU"  as  used  in  this  act,  cannot  mean  that,  for  the  act  does 
not  require  the  cavecU  to  be  filed  till  after  the  probate  of  the  will.  The 
words  are :  "  That  the  probate  bv  the  register  of  the  proper  county,  of 
any  will  devising  r^  estate,  shall  be  conclusive  as  to  such  realty,  unless, 
within  five  vears  from  the  date  of  such  probate,  those  interested  to  con- 
trovert it  shall,  by  caveat  and  action  at  law  duly  pursued,  contest  the 
validity  of  such  will  as  to  such  realty,"  etc. 
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What  .then  does  it  mean  ?  It  seems  to  us  the  proper  constraction  is 
this,  that  when  a  person  means  to  claim  the  devised  land  through  the 
devisor,  and  in  order  to  do  so  must  contest  the  will,  he  will  have  to  do 
so  within  five  years  from  the  time  of  its  probate,  or  be  forever  thereafter 
debarred.  If  the  devisee  is  not  in  possession,  then  by  an  issue  deviMvii 
vel  noUf  and  proceedings  thereon  duly  prosecuted  within  five  years.  If, 
however,  the  devisee  is  in  possession,  the  act  does  not  prohibit  the  adverse 
party  from  contesting  the  devisee's  title  by  an  action  in  ejectment.  In- 
deed, the  act  takes  away  none  of  the  remedies  existing  at  the  time  of 
its  passage.  It  merely  limits  a  period  within  which  those  remedies  should 
be  invoked.  The  defendant  having  recovered  the  land  within  the  five 
years,  notwithstanding  the  will,  he  is  clearly  not  witJiin  the  prohibition 
of  the  statute,  and  being  in  possession  at  the  time  the  plaintiff  accj^uired 
title,  such  possession  was  at  least  constructive  notice  to  the  plaintiff  of 
the  defendant's  title,  which  affected  him  alike  with  his  grantor. 

Nor  can  the  position  assumed  by  the  plaintiff,  that  it  is  now  too  late 
for  the  defendant  to  question  the  will,  avail  him.  The  defendant  is  not 
doing  so.  He  stands  and  defends  upon*  his  title  as  established  by  his 
verdict  and  judgment.  That  verdictf  and  iudgment  gave  him  the  pos* 
session  of  the  land,  and  will  protect  him  till  they  shall  be  impeached  bv 
the  plaintiff.  The  defendant  naving  succeeded,  notwithstanding  the  will, 
the  burden  is  now  cast  upon  the  plaintiff  to  sustain  it,  and  until  he  do  so, 
the  defendant  will  be  protected  by  the  triumph  he  has  gained. 

Rule  absolute. 

J.  Gooke  Longstreth,  Esq.,  for  plaintiff. 
A,  ThompsoTiy  Esq.,  for  defendant 


One  apportioned  mechanic's  claim  can  be  filed  aeainst  two  blocks  of  bouses  fronting 
on  aifferent  streets,  where  the  rear  ends  extend  to  and  are  bounded  by  a  three  feet 
wide  alley  common  to  both. 

Rule  for  a  new  trial.    Opinion  delivered  July  19,  1873,  by 

Mitchell,  J. — Scire  facias  on  an  apportioned  claim  against  ten  houses 
on  the  south  side  of  Christian  street  and  ten  on  the  north  side  of  Montrose 
street,,  west  of  Twenty-third,  the  rear  ends  of  the  two  blocks  of  houses 
extending  to  and  bounded  by  a  three  feet  wide  alley,  common  to  both. 

C.  M.  S.  Leslie  conveyed  to  Wm.  Long  by  deed  a  large  lot  on  the 
south  side  of  Christian  street,  running  from  Twenty-third  to  Twenty- 
fourth  streets,  and  extending  in  depth  southward  sixty  ieet,  "  to  a  three 
feet  ten  inches  wide  alley,  which  leads  westward  from  Twenty-third  to 
Twenty-fourth  street.  Bounded  southward  by  the  said  alley,"  etc 
"  Together  with  the  free  and  common  use,  right,  liberty  and  privilege 
of  said  alley,  as  and  for  a  passage-way,  and  tot  the  purpose  of  laying 
pipes  therein,  but  not  for  the  purpose  of  conveying  water  over  and  along 
the  surface  thereof." 

On  the  same  day  Leslie  conveyed  to  Long  a  number  of  lots  on  the 
north  side  of  Montrose  street,  between  Twenty-third  and  Twenty-fourth, 
extending  northward  to  the  same  alley,  and  described  as  bounded  by 
and  with  the  same  right  and  use  of  said  alley. 


[Leg.  Int.,  Vol.  30,  p.  240.] 

Allen  vs.  Fitzpatrick. 
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These  lota  were  conveyed  by  Long  to  the  defendant  Fitzpatriek,  by 
the  same  description,  and  subject  to  the  same  restrictions  as  to  the  alley. 
Defendant  then  engaged  plaintiff  to  do  work  as  a  gravel  roofer  on  all 
the  twenty  houses,  and  the  question  we  have  now  to  consider  is,  whether 
these  two  blocks  of  houses  are  proper  subjects  of  an  apportioued  lien. 

The  act  of  30th  of  March,  1831,  sec.  4  (Purd.  1033),  provides,  that 
"whereas,  it  sometimes  happens  that  several  houses  and  other  buildings 
adjoining  each  other  are  erected  by  the  same  owner,  so  that  it  is  impos- 
sible for  the  person  who  has  found  and  provided  materials  for  the  same 
to  specify  in  his  claim  the  particular  house,"  etc.,  "  therefore,  it  shall  be 
lawful  in  every  such  case  "  to  file  an  apportioned  claim. 

The  letter  and  intent  of  this  act  would  seem  to  be  perfectly  plain,  and 
would  show  the  claim  in  this  case  to  be  bad,  were  it  not  for  the  decision 
of  the  Supreme  Court  in  Taylor  vs.  Montgomery,  8  H.  443.  In  that  case 
an  apportioned  lien  against  houses  situated  on  different  streets  was  sus- 
tained, and  Lowrie,*J.,  said,  the  mechanics'  lien  laws  recognize  the  filing 
of  one  lien  against  several  houses,  and  the  apportionment  of  the  amount 
among  them ;  but  they  do  not  d^ne  the  cases  in  which  such  joint  lien 
is  proper.  In  order  to  obtain  such  a  definition  we  must  resort  to  the 
analogy  of  other  cases,  and  the  case  of  joint  contracts  requiring  joint 
remedies  is  an  obvious  one."  The  act  of  1831  does  appear  to  define 
with  considerable  explicitness  the  cases  in  which  a  joint  lien  is  proper, 
namely,  those  in  which  it  is  impossible  for  the  material  man  to  specify 
the  particular  house  into  which  his  materials  go,  and  were  it  not  that  the 
act  of  1831  was  cited  in  the  argument  of  that  case,  it  would  be  difiScult 
to  resist  the  impression  that  it  was  not  present  to  the  learned  judge's 
mind  when  he  wrote  the  foregoing  sentence,  and  that  he  was  speaking 
only  of  the  supplementary  thirteenth  section  of  the  act  of  1836.  If, 
however,  the  act  of  1831  did  not  define  the  proper  cases  for  an  appor- 
tipned  claim,  and  we  are  to  gather  a  definition  from  the  principles  of 
Taylor  vs.  Montgomery,  then,  so  far  as  any  principle  can  be  gathered 
from  a  case  in  all  respects  so  unsatisfactory,  we  are  unable  to  say  that 
this  claim  is  not  within  that  decision.  It  is  true,  that  in  that  case  the 
yards  of  the  two  blocks  did  actually  adjoin,  but  here  they  legally  adjoin. 
A  conveyance  of  a  lot  bounded  by  an  alley  is  a  conveyance  to  the 
middle  .of  the  alley,  and  that  was  the  case  here  with  both  of  defendant's 
blocks.  The  fact  of  an  easement  of  alley  way  for  adjoining  owners 
existing  over  one  and  a-half  feet  of  the  rear  end  of  each  lot  does  not 
separate  tliem  in  any  such  sense  as  to  allow  us  to  declare  a  joint  lien 
bad.  Though  this  may  be  a  small  step  in  advance  of  the  decision  in 
Taylor  vs.  Montgomery,  it  seems  to  be  a  step  which  the  reajBoning  of  the 
court  in  that  caae  requires  us  to  take.  In  deference  to  that  authority, 
therefore,  we  must  hold  this  a  good  apportioned  lien. 

Rule  discharged,  and  judgment  for  plaintiff  on  the  verdict. 

James  W.  Paul,  Esq.,  for  plaintiff. 

K  Oooper  Shapley,  Esq,,  for  defendant 
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[Leg.  Int.,  Vol.  30,  p.  248.] 


The  Richmond  Granite  CJompany  w.  Dickinson  et  oL 

The  powen  of  commissioner  of  highways  to  make  a  contract  with  pavers,  considered. 

Motion  for  special  injunction.    Opinion  delivered  July  26,  1873,  by 

Briggs,  J. — The  complainants  do  not  aver  or  show,  that  Cunning- 
ham &  McNichols  have  not  been  selected  by  the  majority  of  the  owners 
of  the  real  estate,  fronting  upon  the  street  directed  to  be  paved,  but  put 
their  equity  upon  the  ground  that  they  were  first  selected  by  a  majority 
of  the  owners  to  pave  the  street 

The  bill  presents  the  case  of  some  of  the  same  owners  entering  into  a 
contract  with  both  the  complainants  and  Cunningham  &  McNichols, 
and  thus  enabling  each  party  to  present  to  the  chief  commissioner  of 
highways,  as  the  basis  of  their  claim  for  his  award,  to  pave  the  street^ 
a  nomination  of  a  majority  of  owners. 

The  resolution  of  councils  authorizes  the  chief  commissioner  to  enter 
into  a  contract  with  a  competent  paver  or  pavers,  who  shall  be  selected 
by  a  majority  of  owners,  fronting  on  the  street,  to  pave  it 

There  is  no  qtiestion  as  to  the  competency  of  either  of  the  parties  as 
pavers. 

The  premises  show  a  case  for  the  discretion  of  the  chief  commissioner 
in  awarding  the  contract  to  pave,  to  one  or  the  other  of  the  contending 
parties  for  it    Dickinson  vs.  Peters^  Legal  Intel.  1872,  p.  84. 

If  he  give  the  contract  to  either  of  them,  he  will  be  within  the  letter 
of  the  direction  contained  in  the  resolution  of  councils.  If  we  were  to 
restrain  the  commissioner  from  awarding  the  paving  to  Cunningham  & 
McNichols,  it  would  be  upon  the  ground,  that  they  were  not  the  fini 
selected  parties  by  the  owners. 

The  word  first "  is  not  in  the  resolution,  and  we  cannot  inteiject  it, 
and  unless  we  had  such  power,  the  commissioner  should  not  be  restrained 
from  doing  that  which,  in  the  exercise  of  his  discretion,  the  law  does 
not  prohibit 

Nor  can  we,  for  the  same  reason,  restrain  Cunningham  &  McNichols 
from  entering  into  a  contract  with  the  chief  commissioner  to  pave  the 
street  Their  equity  is  co-extensive  with  that  of  the  complainants, 
and  there  is  no  law  prohibiting  them  from  paving  the  street,  provided 
they  come  fortified  with  authority  from  a  majority  of  owners,  and  the 
award  of  the  chief  commissioner. 

The  grievance  to  the  complainants  does  not  spring  out  of  the  conduct 
of  the  defendants ;  but  from  such  of  the  owners  who,  first  contracting 
with  the  complainants,  afterwards  transferred  their  authority  to  Cun- 
ningham &  McNichols.  From  such  owners  the  complainants  may 
obtain  redress,  upon  showing  a  cause  of  action  against  them.  But  they 
are  not  parties  here,  and  their  relation  to  the  complainants  need  not  be 
further  noticed  than  to  show  that  a  possible  right  of  action  against  them 
does  not  carry  with  it  such  right  against  Cunningham  &  McNichols, 
who  are  in  no  contract  relation  with  the  complainants,  and  hence,  not 
liable  to  them  in  any  way. 

Nor  will  the  objection  avail,  that,  in  their  advertisement,  Cunning- 
ham &  McNichols  have  omitted  to  mention  the  space  to  be  paved  in 
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linear  feet,  the  residences  of  the  persons  signing  and  the  number  of  feet 
owned,  or  represented  by  each  person  so  signing,  fronting  on  the  street. 

The  ordinance  of  March  24,  1871,  repeals  that  of  December  31,  1862, 
except  as  to  the  residence  of  the  signers.  This  objection  in  any  event 
can  only  be  taken  by  a  party  in  interest.  The  complainants  not  being 
interested  either  as  an  owner,  who  will  be  called  upon  to  pay  for  the 
paving,  or  in  the  contract^  should  it  be  awarded  to  Cunningham  &  Mc- 
Nichols,  can  have  no  concern  where  they  have  no  interest,  and  having 
no  interest  they  are  without  status  here  upon  which  to  rest  an  objection. 

Motion  dismissed. 

M.  Sulzberger,  Esq.,  for  plaintiff. 

2>.  W,  Sellers,  Esq.,  for  defendants. 


The  board  of  health  have  power  to  fence  a  lot.  to  remove  the  cause  of  a  nuisance. 
An  injunction  will  not  be  granted  to  restrain  tne  action  of  the  board,  the  owner  haying 
an  adequate  remedy  at  law. 

Motion  to  continue  special  injunction.  Opinion  delivered  July  28, 
1873,  by 

Brigos,  J. — The  complainant  moves  to  restrain  the  defendant  as 
he^th  officer,  from  fencing  the  complainant's  lot  in  the  Twentieth  ward 
of  this  city,  more  particularly  described  in  the  bill. 

The  bill  shows  that  the  board  has  adjudicated  the  lot  a  nuisance,  and 
that  it  be  cleansed  and  fenced,  but  denies  the  authority  of  the  board  to 
adjudge  that  it  shall  be  fenced. 

The  legislation  prior  to  1840  dealt  with  the  nuisance  per  se.  The  act 
of  April  6,  1849,  was  a  step  in  advance  and  conferred  authority  upon 
the  board  of  health  "  to  remove  the  eatise  of  all  nuisances  that  now  exist, 
or  may  hereafter  be  created."  Hence,  the  board  now  have  the  power  to 
abate  nuisances  and  their  cause. 

Is  fencing  necessary  to  abate  a  nuisance  in  any  case?  If  an  unfenced 
lot  is  of  such  easy  access  to  those  residing  around  it,  and  others,  the 
owner  cannot  prevent  them  from  casting  upon  it  prohibited  deposits, 
because  there  is  no  obstruction  to  their  easy  access  to  it,  may  not  the 
absence  of  the  fence  be  regarded  as  the  inviting  and  contributory  cause 
of  the  nuisance  there  existing  ?  If  the  absence  of  the  fence  is  the  cause 
of  the  nuisance,  and  the  erection  of  the  fence  will  remove  the  cause,  then 
I  think  the  adjudication  of  the  board,  even  as  to  fencing,  is  within  the 
power  conferred  by  the  act  of  1849,  even  without  the  aid  of  the  ordi- 
nance, of  our  city,  of  1872  (page  330),  expressly  conferring  authority  upon 
the  board,  to  oitler  vacant  lots,  in  the  Twentieth  ward,  to  be  fenced  in, 
when,  in  their  judgment,  it  is  necessary  as  a  sanitary  precaution  to  do  so. 

But  is  not  the  board  the  sole  judge  as  to  nuisances  and  their  cause  ? 
and  have  our  courts  any  control  over  their  proceedings,  except  to  see 
that  they  proceed  regularly  in  reaching  a  conclusion  ?  Kennedy  vs.  The 
Board  of  Health,  2  B.  366.  The  act  of  April  7,  1830,  establishing  a 
remedy  by  lien,  for  the  recovery  of  the  expenses  of  removing  a  nuisance 
by  the  board,  provides  that,  the  fact  of  nuisance  shall  not  be  inquired 
into,  and  the  defendant  or  defendants  shall  only  be  permitted  to  give 
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evidence  of  payment,  or  that  unnecessary  Expenses  were  incurred  by  the 
board  in  the  removal  of  the  nuisance." 

This  is  certainly  extraordinary  power  to  confer  upon  any  organiza- 
tion ;  and  the  execution  of  its  decrees  is  as  speedy  as  its  powers  are  com- 
prehensive. 

But  the  cause  for  the  exercise  of  9uch  authority  is  also  very  potential. 
The  board  of  health  of  this  city  now  have  to'deal  with  three-fourths  of 
a  million  of  people,  and  if  their  movements  are  to  be  frustrated  bj  in- 
junction, to  restrain  their  proceedings,  at  the  instance  of  dissatisfied 
parties  proceeded  against,  the  entire  usefulness  of  the  board  as  a  sani- 
tary organization  would  be  destroyed,  as  in  a  population  so  great  as 
ours,  there  would  be  found  those  who  would  keep  the  board  constantly 
engaged  in  our  courts  in  responding  to  their  alleged  grievances,  in  con- 
sequence of  supposed  want  of  authority  in  their  proceedings.  And 
except  for  this  power,  a  notice  to  abate  a  nuisance^  instead,  as  now,  of 
its  being  the  initial  step  for  the  speedy  abatement  of  the  nuisance,  it 
would  be  but  too  often  the  initial  step  in  a  hotly  contested  and  pro- 
tracted law-suit,  and  thereby  the  efficiency  of  the  board  become  impaired, 
if  not  destroyed,  and  the  city,  in  a  measure,  be  left  to  the  mercy  and 
ravages  of  disease  and  pestilence.  Against  such  result  the  Legislature 
has  wisely  provided,  and  such  legislation  should  be  sustained  by  our 
courts,  except  in  cases  of  clear  infraction  of  the  law.  Such  I  do  not 
conceive  this  case  to  be. 

But  in  any  event  has  not  this  complainant  an  adequate  remedy  at 
law?  If,  as  he  contends,  the  board  has  no  power  to  adjudicate  the  lot 
to  be  fenced,  their  proceedings  are  coram  non  judicty  and  will  not  affect 
the  complainant.  If  the  board  shall  attempt  to  recover  for  fencing  the 
lot,  the  complainant,  by  showing  in  the  trial  at  law,  that  they  had  no 
legal  warrant  for  their  proceeding,  will  certainly  defeat  a  recovery. 

Such  defence  would  be  full  and  adequate,  and,  if  valid,  is  fatal  to  the 
prayer  for  the  injunction  in  the  premises.  It  being  an  elementary  prin- 
ciple of  our  equity  jurisprudence  that,  where  there  is  adequate  remedy 
at  law,  jurisdiction  in  equity  will  not  vest. 

The  motion  to  continue  the  injunction  is  dismissed,  and  the  injunction 
granted  «ec.  reg,  is  dissolved. 

G  H,  Oro88  and  Thos,  J,  Barger,  Esqs.,  for  plaintiff. 

R,  N,  Willson,  Esq.,  for  defendant. 


Defendants  gave  A  a  note  signed  in  blank.  A  left  their  service,  and  four  yean  after 
transferred  the  note  to  plaintiffs,  by  whom  these  facta  were  known,  verdict  for 
plaintiffs  set  aside. 

Opinion  delivered  September  15,  1873,  by 

Hare,  P.  J. — This  is  an  action  on  a  promissory  note  made  by  James 
Armstrong,  and  indorsed  by  John  Armstrong,  the  defendant  The 
question,  whether  the  plaintifis  took  the  note  in  good  fiiith,  was  left  to 
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the  jury,  who  found  a  verdict  in  their  favor,  and  the  defendant  now 
asks  fur  a  new  trial. 

The  history  of  the  case  is  as  follows : 

Lewis  Eckel  was  the  confidential  clerk  of  James  Armstrong.  He  left 
his  employer's  service  in  the  month  of  April,  1870,  having  then  in  his 
poesession  two  notes,  one  for  $1800,  made  by  James  Armstrong ;  the 
other,  in  blank,  signed  by  James,  as  maker,  and  indorsed  by  the  de- 
fendant. The  former  instrument  seems  to  have  been  a  security  for  a 
debt  which  was  paid  soon  afterwards.  The  latter  had  bfen  intrusted 
to  Cckel  to  be  used  if  any  unforeseen  contingency  should  arise  requiring 
the  aid  of  John  Armstrong's  credit.  Eckel  retained  both  instruments 
without  the  knowledge  or  consent  of  his  employer,  and  having  gone  into 
business  on  his  own  account,  bought  goods  ft'om  the  plain ti^  in  the 
month  of  June,  and  gave  James  Armstrong's  note  in  payment.  The 
latter  failed  soon  afterward  and  the  note  was  protested.  In  March, 
1871,  Eckel  applied  to  the  plaintiffs  for  a  further  credit,  which  they 
refused  to  give,  unless  the  existing  account  was  covered.  He  then  stated 
in  substance  that  he  held  John  Armstrong's  indorsement  in  blank  as  a 
collateral  for  the  note  in  their  possession,  and  that  he  wohld  fill  it  up 
and  transfer  it  to  them  if  they  would  let  him  have  the  goods  which  he 
wanted.  They  accepted  this  proposition,  and  he  then  dated  the  note  as 
of  October  1st,  and  made  it  payable  to  them  at  seven  months  for  $1000, 
with  interest  added. 

It  is  well  settled  that  the  delivery  of  a  note  indorsed  in  blank  author- 
izes the  payee  to  fill  it  up  and  put  it  in  circulation,  and  the  maker  can- 
not allege  as  agaiQst  a  bona  fide  holder,  that  the  agent  exceeded  hifl 
^striicfions,  or  was  guilty  of  a  fraud.  The  power  must,  however,  be 
exercised  within  a  reasonable  time.  If  the  interval  is  so  great  as  to 
indicate  that  the  power  has  been  abused,  who  is  cognizant  of  the  delay 
will  be  put  on  inquiry.  In  the  present  case  the  plaintiffs  knew  that 
Eckel  had  left  James  Armstrong  s  service  for  more  than  a  year,  and 
that  the  note  was  in  his  hands  unused  during  the  whole  of  that  period. 
These  were  suspicious  circumstances,  which  should  have  induced  the 
investigation  that  would  have  led  to  a  discovery  of  the  truth.  We  are 
inclined  to  thihk  that  the  plaintiffs  had  constructive  notice,  and  are  very 
clear  that  the  verdict  is  against  the  weight  of  evidence.  The  rule  for  a 
new  trial  is  made  absolute. 

Arthur  M.  Burion,  Esq.,  for  plaintiff 

R,  C.  McMurtriCy  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  80,  p.  304.] 

The  Insurance  Company  vs,  Bauer. 

The  4th  and  8th  equity  role  as  to  exceptions  to  a  bill  for  surplusage  and  impertinence 
are  to  be  construed  together. 

Opinion  delivered  September  15,  1873,  by 

Hare,  P.  J. — This  case  is  before  us  on  exceptions  to  the  bill  for  sur- 
plusage and  impertinence.  The  complainant  contends  that  the  excep- 
tion comes  too  late,  and  relies  for  this  position  on  the  8th  rule  in  equity, 
which  is  as  follows : 
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"  No  order  shall  be  made  by  any  judge  for  referring  any  bill,  answer, 
or  pleading,  or  other  matter  or  proceeding  depending  before  the  court 
for  scandal  or  impertinence,  unless  exceptions  are  taken  in  writing  and 
signed  by  counsel,  describing  the  particular  passages  which  are  con- 
sidered to  be  scandalous  or  impertinent,  nor  unless  the  exception  shall 
be  filed  within  ten  days  after  service  of  the  same  upon  the  party  except- 
ing or  his  counsel.".  .  . 

If  this  regulation  stood  alone  it  would  be  conclusive,  but  there  are 
others  bearing  on  the  same  point,  and  the  whole  must  be  read  together. 
By  the  terms  of  the  second  rule  the  suit  is  to  be  instituted  by  serving  a  ' 
copy  of  the  bill  on  the  defendant,  who  must  appear  within  fourteen  days 
thereafter.  It  is  difficult  to  believe  that  the  inteption  was  to  require  him 
to  except  before  appearing,  at  a  time  when  he  might  not  have  the  advice 
of  counsel.   Accordingly,  the  fourth  rule  prescribes  that — 

"  Every  bill  shall  be  expressed  in  as  brief  and  succinct  terms  as  it 
reasonably  can  be,  and  shall  contain  no  unnecessary  recital  of  deeds, 
documents,  contracts,  or  other  instruments  of  writing,  in  haee  verba,  or 
any  other  impertinent  matter,  or  any  scandalous  matter  not  relevant  to 
the  Suit.  If  it  does,  it  ma^  on  exceptions  be  referred  to  a  master  by 
any  judge  of  the  court,  for  impertinence  or  scandal,  or  the  court,  or  any 
law  judge  thereof,  may  decide  thereon  without  a  reference,  unless  the 
case  shall  require  it.".  .  . 

This  provision  is  couched  in  the  broadest  terms  without  restriction 
as  to  time.  It  would  therefore  seem  reasonable  to  hold  that  a  de- 
fendant has  ten  days  after  appearing  in  which  to  file  exceptions  to  the 
bill. 

If  we  now  turn  to  the  main  question,  there  can  be  little  doubt  that  the 
bill  sins  against  the  provisions  of  the  fourth  rule,  as  above  cited,  by  set- 
ting forth  various  documents  in  full,  which  should  have  been  referred  to 
briefly,  and  so  much  only  of  their  contents  pleaded  as  is  material  to  the 
determination  of  the  issue.  The  exceptions  are  therefore  sustained, 
except  the  last.  This  refers  to  the  14th,  16th,  and  16th  sections  of  the 
bill,  which  aver  that  the  defendants  rely  on  various  pretended  grounds 
as  disproving  the  plaintiff's  equity,  and  then  go  on  to  allege  that  these 
pretences  are  fallacious  and  contrary  to  the  facts  of  the  ipise.  Such  an 
anticipation  of  the  defence  has  been  an  established  part  of  equity  plead- 
ing since  special  replications  fell  into  disuse,  and  the  answer  could  not 
be  confessed  and  avoided.  It  is,  moreover,  recognized  by  the  rules 
which  govern  our  practice.  The  remaining  exception  is  therefore  dis- 
missed. 

Thomas  J,  Clayton  and  C.  F,  Erichson,  Esqs.,  for  plaintifi*. 
Oeorge  Biddle,  Esq.,  for  defendant 
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[Leg.  Int,  Vol.  50,  p.  304.] 

Bond  vs.  The  Insurance  Company. 


1.  A  insared  the  life  of  her  husband  and  subsequently  joined  him  in  executing  an 

assignment  to  B  in  trust  for  her  husband's 'children ;  after  his  death.  A  challenged 
the  right  of  the  trustee  to  the  fund :  ffdd,  that  the  trustee  was  entitled  to  it 

2.  A  Toluntaiy  assignment  which  does  not  pass  the  legal  title  held  in  this  case  suffi- 

cient as  an  equitable  transfer. 

OpinioQ  delivered  September  15, 1873,  hj 

Mare,  P.  J. — ^Thb case  origiDated  in  the  following  circumstances:  In 
the  year  1870  Mrs.  Martha  Bond  insured  the  life  of  her  husband,  John  R. 
Bond,  for  the  sum  of  $10,000,  in  the  Mutual  Benefit  Life  Insurance  Com- 
pany of  New  Jersey.  She  subsequently  joined  him  in  executing  an  instru- 
ment under  seal,  by  which  the  amount  insured  above  the  sum  o  f$5000  was 
assigned  and  set  over  to  one  Henry  Bunting,  in  trust  for  her  husband's 
children,  who  are  alleged  to  be  the  ofl&pring  of  a  former  marriage.  This 
was  not  the  conduct  of  a  step-mother ;  but  when  her  husband's  influence 
was  removed  by  death,  she  challenged  the  right  of  the  trustee  to  the  fund. 
The  money  was  paid  into  court,  and  an  issue  framed  and  submitted  to  a 
jury,  who  found  that  the  onlv  consideration  for  the  transfer  was  the 
affection  which  John  R.  Bond  bore  to  his  children.  It  is  proper  to  add, 
that  the  trustees  had  notice  of  the  assignment — a  circumstance  which 
might  be  material  in  England,  but  seems  to  be  of  no  moment  in  Penn- 
sylvania. We  have  now  to  determine  the  validity  of  the  assignment 
with  the  aid  of  the  light  derived  from  this  verdict 

It  is  obvious  from  what  has  been  said,  that  the  case  involves  two 
inquiries.  Is  a  voluntary  assignment  of  a  chose  in  action,  which  does 
not  pass  the  legal  title,  effectual  as  an  equitable  transfer?  Can  a  mar- 
ried woman  dispose  of  her  personal  property,  without  a  separate  ac- 
knowledgment ? 

Those  who  are  conversant  with  such  studies  know  that  the  former 
question  has  been  the  subject  of  a  protracted  controversy  which  is  not 
yet  terminated.  It  was  Ions  held,  that  where  an  assignment  without  a 
valuable  consideration  was  legally  inoperative,  it  could  not  be  upheld 
in  equity.  Kennedy  vs.  Ware,  1  Barr.  The  presence  of  a  seal  made 
no  difference  in  the  application  of  the  principle.  Ellison  vs.  Ellison, 
6  Vesey,  658 ;  Ward  vs.  Avdland,  8  Beavan,  20.  If  the  instrument  was 
80  woraed  as  to  confer  a  right  of  action  in  debt  or  covenant,  the  plaintiff 
would  not  be  restrained  by  an  injunction.  If  it  was  not,  the  want  of  a 
l^al  remedy  did  not  afford  a  ground  for  equitable  relief.  In  either 
case  the  chancellor  suffered  the  law  to  take  its  course. 

The  rule  as  stated  by  Lord  Eldon,  in  Ellison  vs.  Ellison,  is,  "  that,  if 
you  want  the  assistance  of  the  court  to  constitute  you  cestui  que  trust, 
and  the  instrument  is  voluntary,  you  shall  not  have  that  assistance  for 
the  purpose  of  constituting  you  cestui  que  trust,  as,  upon  a  covenant,  to 
transfer  stock,  etc.,  if  it  rests  in  covenant,  and  is  purely  voluntary,  this 
court  will  not  execute  that  voluntary  covenant.  But  if  the  party  has 
completely  transferred  stock,  etc.,  though  it  is  voluntary,  yet  the  legal 
conveyance  being  effectually  made,  the  equitable  interest  will  be  enforced 
by  this  court."  A  grant  which  fails  of  effect  at  law  is  a  covenant  in 
the  sense  of  this  distinction.    In  Ward  vs.  Audland,  Lord  Langdale 
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said :  If  the  property  was  legally  vested  in  the  plaintiff,  he  might  have 
recovered  it  at  law,  and  applied  it  on  the  trusts ;  if  the  property  was  not 
legally  and  effectually  vested  in  the  plaintiff,  then,  as  the  deed  was  vol- 
untary, this  court  could  afford  no  assistance  to  the  plaintiff  in  recover- 
ing it ;  and,  under  these  circumstances,  the  only  question  between  the 
parties  is,  what  is  the  legal  effect  of  the  assignment  ?  .  .  .  .  The 
debt  and  policy  of  assurance  are  choses  in  action  not  a^sdgnahle  at 
law,  and  it  is  plain,  that  the  whole  estate  and  interest  of  the  assignor  did 
not  and  could  not  pass  to  an  assignee ;  and  I  apprehend  that,  in  the 
case  of  a  voluntary  deed,  neither  the  assignor  nor  his  executor  could 
have  been  compelled  to  permit  the  assignee  to  use  his  name  for  the 
recovery  of  the  debt."  €0  in  3feek  vs.  KkUewell,  1  Hare,  474,  the  vice- 
chancellor  was  clearly  of  opinion,  that  an  assignment  under  seal  of  that 
which  did  not  pass  at  law  by  the  operation  of  the  assignment  itself, 
unaccompanied  by  other  acts,  was  no  better  than  a  covenant  or  agree- 
ment to  assign.  It  was  by  treating  a  deed  which  failed  of  effect  as  a  cove- 
nant, that  chancery  was  enabled  to  give  relief  through  a  decree  for 
specific  performance.  Chew  vs.  Bamet,  11  S.  &  R.  389;  Bay  lis  vs. 
The  (hmmonweaUh,  4  Wright,  37.  Hence  it  followed,  that  where  the 
grantor  received  no  consideration,  and  the  obligation  was  merely  gra- 
tuitous, the  grantee  was  left  to  find  such  remedy  as  he  could  at  law. 

This  course  of  decision  seems  to  have  been  well  founded  in  the  pecu- 
liar doctrines  of  equity  and  the  relation  which  they  bore  to  the  common 
law.  It  can  hardly  be  vindicated  on  the  broad  principles  of  jurispru- 
dence. It  is  a  general  rule,  that  he  who  owns  shall  have  the  power  to  dis- 
pose. The  jtis  disponendi  should  not  be  withheld  except  for  some  suffi- 
cient cause,  and  on  special  grounds.  What  if  anything  the  grantor 
receives  as  an  equivalent,  concerns  him,  and  not  society  at  large.  The 
right  to  give  is  consequently  as  clearly  incident  to  the  right  of  property 
as  the  right  to  sell.  Choses  in  action  are  as  much  withm  the  scope  of 
this  principle  as  lands  or  chattels  ;  and  yet  as  they  cannot  be  legally 
assigned,  the  refusal  of  equity  to  aid  voluntary  transfers  rendered  it 
impossible  to  give  a  chose  in  action.  The  effect  was  to  impose  an  arbi- 
trary restraint  on  alienation,  which  was  not  unfrequently  attended  with 
injurious  consequences.  A  large  amount  of  property  is  locked  up  at  the 
present  day  in  bonds,  stocks,  and  other  evidences  of  debt.  A  capitali^ 
might  count  his  wealth  in  these  by  thousands,  and  yet  find  it  difficult  to  pro- 
vide for  a  friend  or  relative.  It  was  easy  to  give  a  house  or  chattel,  but 
if  he  attempted  to  bestow  a  debt,  there  was  an  unexpected  obstacle.  A 
demand  might  be  sold,  or  pledged,  or  released,  but  it  could  not  be  the 
subject  of  a  voluntary  transfer.  If  the  donor  was  versed  in  the  law,  he 
might  obviate  the  difficulty  by  collecting  the  money,  and  investing  it  in 
the  name  of  the  beneficiary.  But  this  required  time  and  more  knowl- 
edge than  is  ordinarily  possessed.  It  was,  moreover,  impracticable 
where,  as  in  the  case  of  a  policy  of  insurance,  the  debt  was  payable  at  a 
future  day  and  contingent. 

The  evil  was  so  obvious,  that  there  was  a  constant  effort  to  escape 
from  it.  A  chose  in  action  could  not  be  assigned  without  a  valuable 
consideration,  but  where  a  trust  exists,  it  may  be  enforced  though  in 
favor  of  a  volunteer  Hence  an  inference,  that  where  a  man  declared 
that  he  held  assets  which  belonged  to  him  in  trust  for  a  volunteer,  it  was 
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a  valid  gift.  If,  said  Lord  Cranworth,  "  I  say  expressly  or  impliedly 
that  I  constitute  myself  a  trustee  of  personalty,  that  is  a  trust  executed 
and  capable  of  being  enforced  without  consideration ; "  and  the  doctrine 
was  applied  in  numerous  instances  to  choses  in  action. 
It  is  not  easy  to  find  any  sufficient  ground  for  this  distinction. 
It  was  established  at  an  early  period,  that  the  transfer  of  the  legal 
title  in  trust  for  a  third  person  would  vest  the  beneficial  interest  in  the 
latter.  Such  was  the  origin  of  uses,  and  subsequently  of  trusts.  A 
declaration  of  trust  under  these  circumstances  substantiates  the  existence 
of  a  duty  which  would  be  obligatory,  independently  of  the  declaration. 
But  it  does  not  follow  that  an  admission  can  give  rise  to  a  fiduciary 
obligation  where  none  exists.  "  The  ordinary  power  of  a  chancellor, 
said  Gibson,  C.  J.,  in  Bead  vs.  Jtobinaon^  6  W.  &  S.  329,  "  extends  no 
further  than  the  execution  of  a  trust  sufficiently  framed  to  put  the  title 
out  of  the  grantor,  or  to  the  execution  of  an  agreement  for  a  trust 
founded  on  a  valuable  consideration,"  and  the  language  of  the  same 
iudge  in  Morrison  vs.  Biereer,  2  W.  &  S.  86,  shows  that  he  regarded  a 
declaration  of  trust  as  inoperative  where  it  does  not  rest  on  an  ante- 
cedent obligation. 

In  diis  uncertainty  we  may  revert  to  principles.    A  declaration  of 
trust  by  the  owner  of  property  in  fevor  of  a  volunteer  has  no  peculiar 
efficacy.    It  is  simply  a  gift  which  derives  ita  force  from  the  will  of  the 
donor.    As  applied  to  land,  it  is  consequently  invalid,  if  not  under  seal ; 
and  perhaps  even  then,  unless  the  estate  lies  in  grant    Where  the  law 
prescribes  the  mode  of  conveyance,  it  must  be  followed.    When,  how- 
ever, there  are  no  legal  means  of  transfer,  any  words  expressing  an 
intention  to  confer  a  present  interest  may  be  effectual  in  equity.  There 
can  be  no  clearer  manifestation  of  a  design  to  part  with  the  right  of 
property  in  favor  of  another  than  an  absolute  assignment  to  him  or  for 
nls  use.    The  notion  that  a  gift,  which  would  be  valid  if  made  through 
a  declaration  of  trust,  will  fail  if  put  in  the  form  of  an  assignment,  was 
accordingly  repudiated  in  Bichardson  vs.  Bichardson,  3  L.  R.  Eq.  686. 

The  question  was,  whether  the  beneficial  interest  in  certain  promis- 
sory notes  passed  by  a  voluntary  assignment  of  all  the  donor's  personal 
estate.    She  did  not  indorse  the  notA,  and  the  legal  title  consequently 
remained  in  her.    The  chancellor  said  that  it  was  impossible  to  contend, 
after  the  decision  in  Kekevnch  vs.  Manning ,  1  De  Gex ;  Mac.  &  G.  176, 
that  the  beneficial  interest  did  not  pass  by  the  assignment,  because  the 
decision  in  that  case  was  not  merely  that  a  person  who,  being  entitled  to 
a  reversionary  interest  or  to  stock  standing  in  another's  name,  assigns  it 
by  a  voluntary  deed  thereby  passes,  notwithstanding  that  he  does  not  in 
formal  terms  declare  himself  to  be  a  trustee  of  the  property,  but  it 
amounts  to  this,  that  an  instrument  executed  as  a  present  and  complete 
assignment  is  equivalent  to  a  declaration  of  trust." 

Here,  as  in  Kekemich  vs.  Manning,  the  instrument  was  under  seal,  but 
the  ratio  decidendi  was  broad  enough  to  include  an  assignment  by  parol. 
Accordingly  where  the  donor  signed  and  delivered  the  following  memo- 
randum to  his  physician  :  "  I  hereby  give  and  make  over  to  Dr.  Mor- 
ris an  India  bond,  number  d.  506,  value  £1000,  as  some  token  for  his 
kind  attention  to  me  during  illness;"  Lord  Bomilly  said,  "the  writing 
is  equivalent  to  a  declaration  of  trust    If  the  donor  had  said, '  I  under- 
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take  to  hold  the  bond  for  you/  that  would  have  been  a  declaration  of 
trust,  though  there  had  been  no  delivery.  This  amounts  to  the  same 
thing,  and  Dr.  Morris  is  entitled  to  the  bond."  Morgan  vs.  MiUison, 
10  L.  R.  E<j.  475. 

The  decisions  have  advanced  step  by  step  to  this  conclusion,  which  is 
now  established  in  England.  The  case  of  Kennedy  vs.  Ware  may  be 
thought  to  indicate  that  it  does  not  prevail  in  Pennsylvania.  I  have 
endeavored  to  show  that  the  English  authorities,  on  which  Chief  Justice 
Gibson  relied,  have  been  overruled.  If  this  were  a  court  of  error,  our 
course  would  be  clear.  As  a  tribunal  of  the  first  instance,  we  ought  to 
adhere  implicitly  to  the  rulings  of  the  court  above.  If  the  case  of  Ken- 
nedy vs.  Ware  were  identical  with  this  it  would  control  our  judgment 
The  assignment  there  was  by  parol.  Here  it  is  under  seal.  The  differ- 
ence seems  to  be  immaterial  according  to  the  authorities,  but  it  afiTords 
room  for  a  doubt.  Here  is  another  consideration.  The  fund  is  given 
in  trust  for  Jane  and  James  S.  Bond.  They  are  described  in  the  instru- 
ment as  the  children  of  John  R.  Bond.  If  they  are  also  Mrs.  Bond*8, 
there  is  a  meritorious  consideration  arising  from  a  tie  of  blood.  It  seems 
that  equity  will  give  effect  to  a  provision  for  a  wife  or  child,  though  not 
for  a  collateral  relation.  See  Hayes  vs.  Kershaw,  1  Sanford  Ch.  258 ; 
Buford  vs.  MeKeCf  1  Dana,  107 ;  Dennison  vs.  Ooehring,  7  Barr.  175 ; 
Kennedy  vs.  TTare,  1  Id.  It  was  alleged  during  the  argument  that  these 
were  Bond's  children  by  a  former  wife,  but  this  does  not  appear  of  record. 
On  the  whole,  we  deem  ourselves  entitled  to  uphold  the  assignment. 

The  other  branch  of  the  case  is  hardly  less  obscure.  At  common  law 
a  married  woman  had  no  power  to  dispose  of  her  personal  estate.  The 
right  of  alienation  belonged  to  her  husband,  and  could  only  be  exercised 
by  her  as  his  agent  The  act  of  1848  provides,  that  the  property  of  a 
feme  covert  shall  not  be  sold,  mortgaged  or  transferred,  or  in  any  man- 
ner encumbered  by  her  husband,  without  her  written  consent  first  bad 
and  obtained  before  one  of  the  judges  of  the  Court  of  Common  Pleas  of 
this  Commonwealth.  Whoever  drafted  this  act  seems  to  have  forgotten 
that  disabling  the  husband  does  not  enable  the  wife.  The  act  forbids 
him  to  transfer  without  her  written  consent,  etc.,  but  it  provides  no 
means  by  which  she  can  alienate.  The  result  was  a  painful  uncertainty, 
which  the  lapse  of  twenty-five  years  and  an  exhaustive  judicial  investi- 
gation have  not  removed.  In  Moore  vs.  Cornell^  18  P.  F.  Smith,  320, 
Sharswood,  J.,  said,  that  the  great  object  of  the  statute  was  to  secure  the 

f roperty  of  a  married  woman  against  her  husband  and  his  creditors, 
t  did  not  confer  upon  her  any  power  or  capacity  which  she  did  not 
possess  before,  except  that  of  making  a  will  and  of  binding  her  estate  by 
a  contract  for  necessaries.  It  had  accordingly  been  held  in  Sloops  vs. 
Blackfordf  that  an  assignment  of  a  mortgage  by  a  married  woman  is  in- 
valid, unless  her  husband  joins  in  the  instrument,  and  it  is  authenticated 
by  her  separate  acknowledgment  It  was  said  in  the  course  of  the  same 
opinion,  that  a  mortgage,  though  in  form  a  conveyance  of  land,  is  sub- 
stantially a  security  for  a  debt  It  is  personal  property — a  chose  in 
action — and  whatever  gives  the  money  secured  by  the  mortgage  will 
carry  the  security  along  with  it 

It  mi^ht  be  inferred  from  this  language  that  the  transfer  of  a  wife's 
personal  property  requires  not  only  the  concurrence  of  her  husband,  bat 
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an 'acknowledgment  in  accordance  with  the  act  of  1858,  as  modified  hj 
that  of  April  9, 1849. 

Such  a  rale  would  render  it  impracticable  for  a  married  woman  to 
dispose  of  her  stocks  and  furniture,  or  even  to  make  the  smallest  present, 
witQout  calling  in  a  justice  of  the  peace  or  notary  public.  Nay,  mofc, 
the  restriction  would  extend  to  purchases,  because  it  is  impossible  to  buj 
without  giving  an  equivalent  It  has  not  been  imposed  in  terms,  and  we 
may  believe  that  the  court  above  will  do  some  gentle  violence  to  the  act  of 
1848,  rather  than  adopt  a  conclusion  fraught  with  injurious  consequences. 
The  judge  who  delivered  the  opiuion  in  Moore  vs.  Uomell  has  shown  in 
other  instances,  with  his  wonted  clearness,  that  if  a  mortgagee  is  a  cred- 
itor, he  is  something  more :  he  is  an  owner,  who  may  enter  and  take 
rents  and  profits,  until  the  debt  is  satisfied.  Hence  a  transfer  of  his 
interest  may  be  acknowledged  and  recorded  ;  a  mode  of  authentication 
which  would  be  inappropriate  in  the  case  of  a  chose  in  action.  The  result 
is,  that  according  to  the  beet  consideration  that  we  have  been  able  to 
give  to  the  subject,  the  trustee  is  entitled  to  the  ftind  transferred  by  the 
assignment. 

Tho8.  J.  Diehlf  Esq..  for  trustee. 

Messrs,  Barger  &  Oross,  for  plaintifi*. 

H.  O,  Clay,  Esq.,  for  defendant. 

[Leg.  Int,  Vol.  80,  p.  306.] 

Gekett  vs.  Reading  Railroad  Ck>MPAKY. 

Proceedings  will  be  stayed  nntil  payment  of  the  costs  of  a  former  action  for  the  same 
caase  bHween  the  same  parties,  although  the  former  action  was  ended  by  a  compul- 
sory nonsuit 

Rule  to  st^  proceedings.  Opinion  delivered  September  15, 1873,  by 
Thayer,  J. — The  plaintiff  having  brought  an  action  in  this  court,  and 
ikUing  upon  the  trial  to  make  out  his  case,  was  nonsuited  by  the  court. 
He  then  commenced  another  action  against  the  same  defendants  for 
the  same  cause,  without  having  paid  the  costs  of  the  former  action. 
Thereupon  the  defendants  took  tne  present  rule.  The  practice  of  courts 
in  staying  proceedings  in  a  second  action  for  the  same  cause  between  the 
same  parties,  where  the  plaintiff  has  failed  in  his  first  suit,  until  he  shall 
have  paid  the  costs  of  that  suit,  is  a  very  beneficial  one,  and  too  well 
settled  to  admit  of  any  doubt.  It  is  founded  upon  the  necessary  control 
which  courts  of  justice  have  over  their  own  proceedings,  and  their  duty 
to  prevent  them  from  being  made  the  means  of  oppression  and  vexation. 
3  Wilson,  149 ;  2  Wm.  Bl.  741 ;  1  Tidd's  Pr.  94 ;  2  T.  R.  601.  n. ;  Beames 
on  Costs,  209.  It  is  a  practice  which,  €is  has  been  well  said,  is  convenient 
and  just  in  all  the  aspects  in  which  it  can  be  viewed.  Whatever  may  have 
been  its  origin,  it  is  not  confined  to  actions  of  ejectment,  but  applies 
equally  to  cUl  forms  of  action.  Nor  is  it  confined  to  cases  in  wliich 
there  has  been  a  trial  on  the  merits.  It  is  applicable  also  to  cases  of 
nonsuits :  NeviU  vs.  Lade,  3  Doug.  396  ;  and  to  cases  of  discontinuance, 
nonpros,,  and  Judgment  on  demurrer.  Neither  will  a  slight  variation  in 
the  names  of  the  parties  make  any  difference :  Lamply  vs.  Sands,  1  Tidd's 
Pr.  539 ;  or  the  fact  that  the  first  action  was  in  anotlijer  court.  All  these 
pomts  have,  in  other  places,  been  settled  in  various  decisions.  In  Penn- 
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sylvania,  by  a  happy  coiucidence,  they  have  all  been  determined  in  one, 
for  in  FUmming  vs.  The  Pennsylvania  Insurance  Qmpany^  4  Barr,  476, 
an  order  for  a  stay  of  proceedings  until  the  costs  of  a  former  action  should 
be  paid  was  made  in  a  case  where  the  action  waa  upon  a  policy  of  iDsur- 
aice,  where  the  former  action  was  in  a  different  court,  and  was  ended  by 
a  compulsory  nonsuit  after  the  plaintiff  had  gone  through  his  evidenoe, 
and  where  there  was  a  slight  variation  in  the  parties  to  the  two  actions. 
The  justice  and  propriety  of  such  orders  can,  therefore,  no  longer  be 
open  to  question  in  this  State.  There  may  be,  sometimes,  cases  of  hard- 
ship, in  which  this  restraint  would  not  be  put  upon  a  plaintiff.  It  rests 
in  the  discretion  of  the  court,  and  a  refuAi  to  exercise  this  power  is  not 
assignable  for  error.  .  Withers  vs.  Haines,  2  Barr,  435.  In  the  present 
case  we  see  nothing  to  exempt  the  plaintiff  from  the  operation  of  the 
usual  practice. 
Rule  absolute. 

Alexander  D,  CkmpbeU,  Esq.,  for  defendants. 
David  W.  Sellers,  Esq.,  for  plaintiff. 


A  parol  lease  of  her  property  for  a  year  by  a  married  woman  is  binding  upon  her, 
where  she  has  received  a  valuable  ooosideration  for  it  in  advance,  and  accepted  the 
rent  as  it  fell  due. 

Ejectment.    Opinion  delivered  September  27, 1873,  by 

Lykd,  J. — The  plaintiff  are  husband  and  wife.  The  latter,  in  Jan- 
uary, 1872,  received  from  the  defendant  $750,  for  the  good-will  of  the 
premises  in  question,  and  agreed  (by  parol)  that  he  might  go  into  pos- 
session for  the  term  of  one  year  at  $33  a  month.  Her  husband  was 
fully  apprised  of  the  transaction  and  did  not  object. 

Before  the  year  had  expired,  and  without  the  defendant  having  been 
in  any  default,  they  began  this  suit. 

These  &cts  appearing  from  the  testimony  adduced  for  the  plaintiff,  a 
nonsuit  was  entered. 

Plaintifis  complain  of  this  nonsuit,  on  the  ground  that  a  married 
woman  cannot  make  a  valid  lease  of  her  real  estate,  unless  by  writing, 
acknowledged  according  to  the  act  of  February  24, 1770  (Brightl^s 
Digest,  460). 

The  act  of  1770  undoubtedly  prohibits  a  married  woman  from  "  dis- 
posing of  and  conveving"  her  real  estate,  by  any  form  of  assurance 
whatever,  including  that  of  lease,  without  an  acknowledgment  thereof, 
as  in  the  said  act  provided  ;  but  we  are  of  opinion  that  a  lease  for  one 
year  (whether  by  deed  or  parol)  is  not  a  "  disposal "  of  her  real  estate, 
within  the  previsions  of  the  said  act. 

When  this  act  was  passed,  a  married  woman  never  joined  in  a  lease 
of  her  real  estate  for  one  year.  Practically  a  lease  by  her  husband  for 
such  a  terra  was  suflScient — it  might  have  been  good  for  a  very  long 
term,  should  they  both,  or  should  he,  having  had  issue  and  surviving 
her,  so  long  have  lived. 

It  would  be  simply  absurd  then  to  maintain  that  the  Legislature,  when 
they  provided  "  where  any  husband  and  wife  shall  hereafter  incline  to 


[Leg.  Int.,  Vol.  30,  p.  320.] 
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'  dispoee  of  and  convey '  the  estate  of  the  wife/*  etc.,  had  in  view  a 
lease  for  one  year. 

It  is  conceded  that  the  object  of  the  act  was  to  protect  the  estates  of 
married  women  from  undue  influence  or  coercion  on  the  part  of  their 
husbands,  leading  to  an  improvident  disposal  of  her  real  estate.  It  Wfas 
to  discourage  such  a  conveyance  of  or  charge  upon  her  real  estate,  as 
would  operate  beyond  the  pieriod  of  the  husband's  life,  to  the  injury  of 
herself  or  of  her  heirs.    Is  a  lease  for  a  year  within  its  purview  ? 

No  existing  construction  of  the  act  is  inconsistent  with  this  view. 
All  the  cases  are  of  attempts  by  a  married  woman  to  sell,  charge  or 
lease,  for  a  longer  term  than  one  year,  her  real  estate,  i.  e.,  to  make  such 
disposal  of  her  estate,  as  might  have  been  within  the  contemplation  of 
the  legislators  of  1770.    It  is  not  necessary  even  to  cite  them. 

But  the  construction  just  stated  is  not  only  the  proper  but,  since  the 
act  of  April  11,  1848,  tlie  necessary  construction  of  the  act  of  1770. 
Since  then  the  husband  cannot  mero  moiu  make  a  lease  of  his  wife's  real 
estate.  It  is  now  her  act — although  his  concurrence  is  still  necessary. 
Shall  she  be  put  to  the  trouble  and  expense  of  preparing  and  signing  a 
written  lease,  and  of  a  separate  acknowledgment  before  a  justice  of  the 
peace,  in  order  to  let  her  property  for  a  single  year  ?  If  the  law  be  as 
contended  for  by  plaintiflfe,  no  well-advised  lessee  would  rent  property 
from  her  without  such  a  lease.  It  is  true  that  the  act  of  1848  does  not 
extend  her  power  of  "disposal,"  but  it  certainly  assures  to  her  the  '^use 
and  er^oyment*'  of  her  real  estate.  This  certainly  includes  the  power  to 
let  another  occupy  it.  This  power  practically  would  be  valueless,  if  the 
term  should  be  limited  to  less  than  one  year.  Hence,  practically,  there 
can  be  no  enjoyment''  of  real  estate,  if  the  power  to  lease  be  limited  to 
less  than^one  year. 

Is  it  not  something  like  a  corollary  to  this,  that  a  letting  for  one  year 
of  one's  real  estate  is  merely  an  enjoyment,"  and  not  a  "  disposal," 
©fit? 

Is  it  not  a  hardship  then,  that  a  married  woman's  "enjoyment"  of 
her  property  should  be  fettered  by  a  rieid  construction  of  an  act  of 
assembly,  that  had  in  view  her  "disposal   of  it? 

By  the  distinction  just  suggested,  we  harmonize  this  legislation.  This 
is  certainly  better  than  to  subordinate  the  one  act  to  the  other ;  and 
especially  a  later  act  to  a  prior  one. 

This  construction  is  also  in  harmony  with  that  put  upon  the  act  in 
LippincoU  vs.  Hopkins,  7  P.  F.  3.  328  (recognized  m  Swayne  vs.  Lyon, 
17  P.  F.  8.  436,  and  Finley'8  Appeal,  lb.  453).  There  it  is  held  that  a 
married  woman  is  liable  upon  a  contract  for  necessary  repairs  to  her 
separate  estate.  As  it  cannot  be  contended  that  the  act  of  1848 
expressly  empowers  her  to  make  such  a  contract,  the  above  ruling  must 
be  upon  the  ground  that  the  power  is  constructively  given  to  her, 
because  it  is  indispensable  to  the  "use  and  enjoyment"  of  her  real 
estate.  Here  a  liability  is  fastened  upon  her  by  construction,  in  order 
that  she  may  keep  her  real  property  fit  for  the  use  or  enjoyment;  a  con- 
stmolion  that  she  has  the  power  to  let  others  use  and  enjoy  it  is  almost 
an  inevitable  consequence. 

We  shoald  have  had  no  difficulty  in  reaching  the  conclusion  just 
indicated,  but  for  the  case  of  Miller  vs.  Harbert,  6  Phila.  Bep.  531,  a 
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decision  of  our  own  court,  which  was  affirmed  in  the  Supreme  Court ; 
but  no  opinion  was  delivered  there,  nor  was  an  order  made  that  it 
should  be  reported ;  nor  is  it  anywhere  reported  or  cited  as  a  decision 
of  that  court  The  language  of  the  opinion  of  this  court  was,  ''that  the 
lease  of  the  land  of  a  feme  covert^  either  for  a  longer  or  a  shorter  term, 
must,  in  order  to  be  valid,  be  acknowledged  by  her  separately  and  apart 
from  her  husband the  case  as  disclosed  by  the  bill  of  exceptions  was 
of  a  lease  for  three  years,  with  no  evidence  that  a  letting  for  that  period 
was  indispensable  to  the  "  enjovment"  of  the  property  by  the  lessor,  and 
therefore  was  not  a  "  disposaV*^  of  the  property. 

We  can  on\j  say  of  this  case,  that  as  to  its  facts  it  differs  from  the  case 
now  under  adjudication,  and  that  as  to  the  language  of  the  opinioq,  it  is 
not  in  accord  with  the  views  of  the  majority  of  this  court  at  this  time. 

The  very  learned  and  usually  accurate  judge  who  tried  the  case  and 
delivered  the  opinion  fell  into  the  error  of  construing  the  act  of  1770  as 
though  it  made  an  acknowledgment  by  a  married  woman  essential  to 
the  validity  of  every  lease,  when  it  is  clear  and  express  that  it  applied  to 
such  leases  only     were  made  **  with  intent  to  dispose  of  and  convey." 

Had  the  distinction  now  taken  between  disposal  and  enjoyment  been 
submitted  to  him,  we  feel  satisfied  that  he  would  not  have  said  that  the 
act  of  1770  applied  to  all  leases,  without  regard  to  the  length  of  the 
term  or  the  purpose  observed  by  them. 

The  learned  judge,  in  a  recent  case  (Bond  vs.  The  Insurance  Company, 
30  Legal  Intelligencer,  304),  has  expressed  views  even  in  advance  of 
those  herein  above  indicated.  There,  upon  the  contention  that,  since 
the  act  of  1848,  there  could  be  no  transfer  of  a  wife's  personal  property 
without  the  concurrence  of  the  husband  and  an  acknowledgment  before 
a  justice  of  the  peace,  he  well  observes:  "such  a  rule  would. render  it 
impracticable  for  a  married  woman  to  dispose  of  her  stocks  and  furni- 
ture, or  even  to  make  the  smallest  present  without  calling  in  a  justice  of 
the  peace  or  notary  public.  Nay,  more,  the  restriction  would  extend  to 
purchase,  because  it  is  impossible  to  buy  without  giving  an  equivalent. 
It  has  not  been  imposed  in  terms,  and  we  may  believe  that  the  court 
above  will  do  some  gentle  violence  to  the  act  of  1848,  rather  than 
adopt  a  conclusion  fraught  with  injurious  consequences." 

Substantially,  this  was  holding  that,  as  to  personalty,  "  use  and  enioy- 
ment"  in  the  act  of  1848  included  the  power  of  absolute  "  disposal ;  in 
the  case  before  us,  we  hold  merely  that,  as  to  her  realty,  use  anrf  enjoy- 
ment by  a  married  woman  necessarily  include  the  power  to  lease  it  for 
a  term  of  one  year. 

If  it  is  asked,  to  what  length  of  term  the  lease  of  a  married  woman 
shall  be  limited,  the  answer  is,  to  that  length  which  the  "  use  and  enjoy- 
ment" of  her  realty  demands — no  more.  A  lease  for  any  greater  term  is, 
as  to  the  excess,  a  "  disposal,"  and  the  provisions  of  the  act  of  1770  must 
be  applied  to  it.  What  length  of  term  is  necessary  to  the  enjoyment  of 
real  estate  is  a  question  of  law  or  of  law  and  &ct,  depending  upon  cir- 
cumstances. The  courts,  taking  notice  of  the  immemorial  habits  of  the 
people,  will  say,  as  matter  of  law,  that  dwellings,  ordinary  busmess 
premises,  farms,  etc.,  cannot  be  ordinarily  leased  for  a  less  term  than 
one  year.  Some  mining  and  manufacturing  properties  may  not  be 
leased  to  ordinary  advantage  except  upon  much  longer  terms.   In  these 
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cases  the  question  would  be  for  the  jury.  But  whatever  the  length  of 
teraiy  the  lease  would  be  valid,  if  the  premises  could  not  be  rented  to 
ordinary  advantage  for  a  shorter  term. 

The  same  principle  would  rul^  the  question  of  the  liability  of  a  mar- 
ried woman  upon  her  contract  for  the  improvement  of  her  real  estate. 
If  it  could  not  be  rented  to  ordinary  advantage,  without  improvement, 
her  right  to  enioy  would  include  the  right  to  make  such  necessary  im- 
provement ;  and  the  liability  would  inure  from  the  right 

Thayer,  J. — I  concur  in  the  judgment  but  not  in  the  reasons  which 
have  been  assigned  for  it.  I  prefer  to  rest  the  decision  upon  the  doctrine 
of  estoppels  in  pais — a  doctrine  which,  althougli  it  originated  in  chan- 
cery,  is  now  fully  adopted  by  courts  of  law,  and  is  found  to  be  not  only 
benc^cial,  but  absolutely  essential  for  the  prevention  of  fraud  and  injus- 
tice. It  is  accordingly  now  well  established  that  when  an  act  or  state- 
ment cannot  be  withdrawn  without  a  breach  of  faith  on  the  one  hand  and 
an  injury  on  the  other,  such  an  act  rises  from  the  rank  of  evidence  to 
that  of  an  estoppel,  and  absolutely  binds  and  concludes  the  party  affected 
by  it.  Very  man^  examples  and  illustrations  of  this  are  to  befound  in  the 
numerous  cases  cited  in  the  very  elaborate  and  learned  notes  to  Doe  vs. 
OHver^  2  Smith's  Leading  Cases,  711  el  seq.  This  kind  of  estoppel  is 
applicable  to  feme  coverts  and  infants,  as  well  as  to  others,  for  it  could 
not  be  tolerated  that  such  persons  should  be  allowed  to  injure  others 
with  impunity.  1  Story  Eq.,  sec.  385 1  Fitz  vs.  Hale,  9  N.  Hamp.  441  ; 
JEvdns  vs.  Bicknelly  6  Vesey,  174,  181 ;  Qodey  vs.  Rodman,  6  Indiana, 
269  ;  Drake  vs.  G/over,  38  Ala.  382 ;  Mount  vs.  Morton,  20  Barb.  123  ; 
Barham  vs.  Taberville,  1  Swan,  437 ;  Whittington  vs.  Wright,  9  Georgia, 
23  ;  Dams  vs.  Tingle,  8  B.  Munroe,  543 ;  Wright  vs.  Arnold,  14  B. 
Munroe,  658. 

In  Pennsylvania  this  doctrine  has  been  applied  in  several  case^  to 
married  women.  In  Fulton  vs.  Moore,  1  Casey,  468,  a  married  woman 
united  with  her  husband  in  a  conveyance  for  a  valuable  consideration, 
but  her  deed  was  not  separately  acknowledged.  She  and  her  heirs  were 
held  to  be  estopped  by  her  conduct  from  taking  advantage  of  the  defect 
in  the  conveyance.  "  If,"  said  Lewis,  J.,  "  Dorcas,  instead  of  asserting 
her  title  at  the  proper  time,  permitted  the  property  to  be  divided  among 
the  heirs  of  Jacob  Cooper,  she  herself  being  one  of  them,  it  is  her  own 
fault.  After  Mrs.  Lynn  had  sold  the  farm  to  Nichols  and  received  the 
consideration  for  it,  it  is  easy  to  perceive  the  motive  which  she  and 
Dorcas,  as  heirs  of  Jacob  Cooper,  might  have  to  treat  the  house  and  lot 
as  still  belonging  to  his  estate,  and  to  divide  it  among  the  heirs  after  it 
had  already  been  sold  for  his  debts.  They  may  perceive  no  dishonesty 
in  sucK  a  transaction,  but  it  appears  to  me  that  a  chancellor  or  a  judge 
governed  by  the  principles  of  equity  would  take  a  very  different  view 
of  the  matter.** 

In  McCullough  vs.  Wilson,  9  Harris,  436,  a  married  woman  was  held  to 
be  estopped  from  taking  advantage  of  an  invalid  mortgage  of  her  separate 
estate,  because  she  had  procured  a  person  to  purchase  the  mortgage.  In 
Couch  vs.  Stratum,  1  Grant's  Cases,  114,  a  married  woman  was  estopped 
by  the  same  principle.  And  in  the  Commonwealtli  vs.  Shannon,  6  Harris, 
343,  a  minor  was  estopped  by  receiving  the  proceeds  of  a  void  sale.  And 
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so  in  Smith  vs.  Warden^  7  Id.  424 ;  Keen  vs.  Oolemariy  8  Wright,  299, 
and  Keen  vs.  Hartman,  12  lb.  497,  are  not  in  conflict  with  these  cases ; 
for  there  is  a  wide  difference  between  enforcing  by  action  against  a  feme 
covert  a  contract  which  is  contrary  to  law,  however  equitable  may  be  the 
claim  against  her,  and  permitting  her  to  become  an  actor  in  a  suit  by 
which  courts  of  justice  are  asked  to  lend  themselves  to  the  consumma- 
tion of  a  fraud.  Against  such  an  attempt  a  court  of  law  ought  to  set  its 
face  as  steadfastly  as  a  court  of  equity,  especially  where,  as  with  us, 
equitable  principles  are  applied  by  courts  of  law  as  liberally  as  by  the 
hands  of  a  chancellor.  Wherever  a  court  of  equity  would  refuse  relief 
to  a /me  covert  plaintiff  because  of  the  dishonesty  of  the  case  she  sets  up, 
there  she  ought  also,  in  Pennsylvania,  to  be  turned  away  from  the  courts 
of  law. 

In  the  case  now  before  the  court,  a  married  woman  having  received 
in  advance  from  the  defendant  a  large  pecuniary  consideration  for  a 
lease  of  the  premises  for  a  year,  seeks  to  deprive  him  of  the  possession 
for  which  he  has  paid,  and  the  price  of  which  she  retains  in  her  own 
pocket. 

I  see  no  reason  to  doubt  the  correctness  of  the  decision  of  this  court  in 
Miller  vs.  Harhert^  6  Phila.  Rep.  531.  The  only  point  there  decided 
was,  that  a  lease  by  9k  feme  covert^  either  for  a  longer  or  a  shorter  term, 
must,  in  order  to  be  valid,  be  in  writing,  and  separately  acknowledged 
by  her.  No  question  of  estoppel  appears  to  have  been  raised  in  that 
case;  But  I  can  entertain  no  douot  whatever,  in  view  of  the  decision 
of  the  Supreme  Court,  in  Fulton  vs.  Moore,  that  a  married  woman *may 
estop  herself  by  her  conduct  irom  setting  up  such  a  defect  against  a 
title,  which  must  be  held  to  be  good  unless  she  is  permitted  to  take 
advantage  of  her  own  wrong  and  to  practise  a  fraud  upon  her  tenant  by 
accepting  and  retaining  the  price  of  the  occupancjr  while  in  the  very  act 
of  repudiating  the  lease.  It  would,  in  my  opinion,  be  a  reproach  to 
justice,  if  she  should  be  permitted  to  turn  her  tenant  out  of  the  posses- 
sion for  which  she  has  been  paid,  and  that  without  oaring  to  return  the 
money  she  has  received.    I  think  the  nonsuit  was  properly  entered. 

Hare,  P.  J.,  and  Mitchell,  J.,  dissent 

A.  F.  ParsonB,  Esq.,  for  plaintiff. 

8,  Davis,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  80,  p.  108.] 
COSTELLO  V8.  GOLDBECK  et  dl, 

A  real  estate  broker  who  has  not  taken  out  a  license  as  required  by  the  act  of  April  10, 

1849,  cannot  recover  commission. 

Rule  for  a  new  trial.   Opinion  delivered  March  29, 1873,  by  • 
Briggs,  J. — ^The  plaintiff  is  an  unlicensed  real  estate  broker,  and  «b 

such  seeks  to  recover  commissions  alleged  to  be  earned  by  him  in  tiie 

transaction  in  suit  on  the  defendants'  account. 
Has  he  such  right  of  recovery  ? 

By  the  provisions  of  section  18  of  the  act  of  April  10, 1849,  to  create 
a  sinking  fund,  etc.,  real  estate  brokers  are  subject  to  the  same  penalty 
which  the  act  of  May  27,  1841,  imposed  upon  stock  and  bill  brokeos. 
The  fifth  section  of  the  latter  act  is  as  follows :     No  individual  or 
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copartnership,  other  than  those  duly  commissioned  under  the  provisions 
of  this  act,  shall  use  or  exercise  the  business  or  occupation  of  a  stock 
or  exchange  broker,  under  a  penalty  of  $500  for  each  and  every 
offence,"  etc. 

In  Chadwick  vs.  Collins^  C.  138,  the  court  left  the  question  an  open 
one  as  to  whether  the  act  was  prohibitory,  as  the  services  claimed  in  that 
case  were  not  rendered  by  a  real  estate  broker.  Nor  are  we  aware  of 
any  decision  upon  this  act  expressly  declaring  it  to  be  prohibitory.  It 
nevertheless  appears  to  us  that  it  must  be  so,  as  the  imposition  of  the 
penalty  is  not  to  be  oonstrued  into  a  license  for  prosecuting  the  business, 
subject  to  the  penalty,  but  as  expressive  of  the  sentence  of  the  law's  con- 
demnation of  the  illegal  act ;  for  the  penalty  can  onlv  be  imposed  upon 
the  ground  that  the  act  for  which  it  is  inflicted  is  forbidden,  and  in  itself  it 
implies  a  prohibition,  though  there  are  no  prohibitory  words  in  the 
statute.  ARtchell  vs.  Smith,  1  Bin.  118.  It  hence  legally  follows  that 
the  plaintiff's  right  of  recovery  is  as  effectually  forbidden  b^  the  act  of 
April  10,  1849,  as  it  could  be  were  words  of  express  prohibition  written 
in  the  statute.  Burkholder  vs.  Beetem,  15  P.  F.  Smith,  505 ;  Reading 
Manufacturing  Company  vs.  Oraeff,  14  P.  F.  Smitl^  402 ;  Qiadtidek  vs. 
GoUins,  2  C.  138. 

It  is  true  that  the  statutes  involved  in  the  decision  of  the  last  men- 
tioned cases  expressly  prohibit  the  forbidden  acts,  and  in  this  respect 
they  differ  from  the  one  invoked  in  defence  to  the  plaintiff's  claim.  We 
Devertheless  think,  for  the  reasons  above  given,  that  the  prohibition  is 
as  strongly  to  be  inferred  as  it  could  be  had  express  language  been 
employed  to  that  effect 

The  rule  for  the  new  trial  is  discharged  and  judgment  entered  for  the 
defendants,  notwithstanding  the  verdict,  on  the  point  reserved. 

Oeo.  H.  EarlCf  Esq.,  for  plaintiff 

ThatnoB  J,  Clayiony  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  31,  p.  28.] 

Dyer  vs.  The  People's  Bank. 

A  creditor  who  denies  in  his  answer  a  married  woman's  title  to  real  estate,  and  alleges 
that  the  property  belongs  to  her  husband,  wiU  not  be  enjoined  from  levying  on  it 
and  selling  it  a&  the  husband's  property.  Under  such  circumstances  a  court  of 
equity  wUl  not  investigate  the  title  but  leave  the  parties  to  contest  it  at  law. 

In  equity.  Motion  for  a  preliminary  injunction.  Opinion  delivered 
Jarwary  17, 1874,  by 

Thayer,  J. — The  plaintiff  is  a  married  woman,  and  it  appears  by 
the  bill  and  affidavits  filed  that  the  defendants,  having  recovered  a 
judgm'ent  against  her  husband  have  issued  a  fi.  fa.  against  him  under 
-which  there  has  been  a  levy  and  condemnation  of  a  lot  of  ground 
which  is  alleged  to  be  the  sole  and  separate  estate  of  the  wife,  and  the 
defendants  are  about  to  have  the  same  sold  upon  execution  by  the 
sheriff.  She  therefore  seeks  to  enjoin  the  defendants  from  so  doing. 
The  bill  sets  forth  very  minutely  the  manner  in  which  the  plaintiffs 
title  was  derived,  and  the  payment  of  a  portion  of  the  purchase-money 
by  the  plaintiff  out  of  her  separate  estate.  The  answer,  while  it  does 
not  explicitly  deny  all  the  material  allegations  of  the  bill,  nevertheless 
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denies  the  factxof  the  wife's  ownership,  controverts  he^  title,  and  alleges 
that  the  real  ownership  is  in  the  husband.  It  charges  that  the  property 
in  question  was  conveyed  to  the  plaintiff  by  Joseph  Shantz  about  six 
weeks  after  a  conveyance  had  been  made  to  him  by  the  husband  of  the 
plaintiff.  That  at  the  time  of  the  conveyance  the  husband  was  insol- 
vent, and  that  the  property  is  worth  mUcn  more  than  the  plaintiff 
alleges  she  paid  for  it. 

The  plaintiff  relies  on  Hunter's  Appeal  (4  Wright,  194).  But  it  is 
to  be  observed  that  the  circumstances  under  which  Hunter*^  Appeal  was 
decided  were  peculiar.  In  that  case  there  was  no  denial  of  the  wife's 
title  and  ownership.  The  defence  was  rested  solely  upon  the  eround 
that  the  injunction  ought  not  to  be  awarded  because  the  plaintiff  had  an 
adequate  remedy  at  law  by  defending  her  title  in  an  action  of  ejectment, 
to  which  the  sheriff's  vendee  must  be  put  in  order  to  assert  his  right  to 
the  possession.  The  present  case  is  quite  different  Here  the  wife's 
title  is  peremptorily  denied,  and  facts  averred  which,  to  say  the  least, 
bring  its  validity  in  question  and  throw  upon  her  the  burthen  of  estab- 
lishing by  competent  evidence  that  it  was  fairly  and  honestly  acquired 
by  her  own  separate  means.  Such  an  inquiry,  by  the  practice  of  the 
courts  of  this  State  from  the  foundation  of  the  Commonwealth,  has 
always  been  conducted  through  the  instrumentality  of  an  action  at  law 
and  the  verdict  of  a  jury.  Where  her  title  is  denied  a  married  woman 
cannot  prevent  her  husband's  creditor  from  contesting  her  title  in  the 
usual  manner,  or  withdraw  the  decision  of  the  facts  from  a  jury  by 
means  of  the  summary  process  of  a  court  of  canity.  If  anybody  has 
supposed  that  Hunter's  Appeal  is  an  authority  for  awarding  an  injunc- 
tion, except  in  cases  where  the  wife's  ownership  is  not  denied,  he  must 
correct  his  judgment  by  Winch's  Appeal  (11  r.  F.  Smith,  424),  where 
the  limits  of  the  former  decision  are  strictly  defined,  and  the  wife  is 
remitted  to  the  old  remedy  in  all  cases  in  which  her  title  is  challenged 
by  her  husband's  creditor. 

Motion  dismissed. 

Silas  W.  Pettit,  Esq.,  for  the  motion. 
Charles  Oilpin^  Esq.,  contra. 


Depositions  taken  by  a  foreign  tribunal  under  letters  ro^tory  issued  hj  this  court 
will  not  be  rejected  because  it  appears  that  the  plaintifiTs  attorney  attended  at  tlie 
taking  of  the  depoditions,  it  appeann|f  that  such  attendance  was  in  conformity  to  the 
usual  course  of  procedure  of  the  foreign  tribunal  in  such  cases. 

Exceptions  to  execution  of  letters  rogatory. 

The  defendant,  by  his  attorney,  excepts  to  the  form  and  execution  of 
letters  rogatory  issued  out  of  this  court  in  above  case  on  behalf  of  plaintiflfe, 
and  filed  September  15,  1873,  and  now  makes  the  following  specifica- 
tions of  such  exception : 

1.  The  execution  of  the  said  letters  rogatory  is  illegal  and  void  in 
that  it  appears  that  the  attorney  and  counsellor  of  the  plaintiff  was 
present  at  the  taking  of  the  depositions  of  witnesses. 

2.  The  form  and  execution  of  said  letters  rogatory  are  illegal  and 


[Leg.  Int.,  Vol.  30,  p.  432.] 
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void,  inasmuch  as  the  exhibits  or  papers  directed  to  be  shown  to  the 
witnesses  in  the  interrogatories  exhibited  hj  plaintiffs  did  not  form  part 
nor  were  they  attached  to  the  letters  rogatory  by  this  court. 

3.  The  form  and  execution  of  the  said  letters  rogatory  are  illegal  and 
void  because  there  are  attached  to  the  execution  of  the  said  lettera 
rogatory  different  papers,  purporting  to  contain  copies  of  orders,  minutes, 
directions,  and  other  matters  not  forming  part  of  or  belonging  to  the 
execution  of  the  said  letters  rogatory. 

Argument  of  plaintiffs  against  the  exceptions. 

First  Exception.  The  proceedings  are  in  a  foreign  court,  and  as  a 
court  does  not  proceed  of  its  own  motion,  an  attorney  must  appear  to 
represent  a  party  exactly  as  if  the  case  had  not  been  sent  to  another 
court  for  its  co-operation ;  the  defendant  had  the  right  to  appoint  an 
attorney  in  the  foreign  oourt  to  represent  him,  and  see  that  his  interests 
were  guarded. 

The  attorney  followed  the  practice  of  his  country,  the  only  practice 
known  to  the  foreign  court.  We  cannot  dictate  the  method  to  be  pur- 
sued by  a  court  which  we  beg  to  act  for  us  out  of  courtesy,  but  the  pres- 
ence of  an  agent  who  took  no  part  in  putting  questions  would  be  no 
ground  of  objection  even  to  a  commission.  1  Tr.  &  H.  525 ;  Otis  vs. 
Clark,  2  Miles,  272. 

As  this  is  a  question  of  practice,  it  comes  under  the  general  head  of 
objection  raised  oy  the  third  exception. 

Third  Exception.  The  practice  of  the  foreign  court  is  the  law  of 
procedure.  Letters  rogatory,  unknown  to  common  law,  are  derived 
through  admiralty  from  the  civil  law.  They  promise  to  reciprocate  the 
courtesy  which  they  ask,  and  our  statutory  provisions  assimilate  the 
course  of  procedure  iu  the  execution  of  letters  rogatory  addressed  to  us, 
to  the  ordinary  practice  of  our  courts:  act  of  April  8, 1833,  sees.  18, 
19,  20  &  21,  Pamphlet  Laws,  308,  Purdon,  623.  This  establishes  our 
recognition  of  the  principle  that  the  law  of  the  country  to  which  the 
letters  are  addressed  governs  the  procedure  to  be  adopted  in  executing 
them  ;  this  is  the  civil  law.  Foelix  says :  "  In  that  which  concerns  the 
provisions  ordinatoricd  litis,  that  is  to  say,  the  mode  of  calling  the  wit- 
nesses and  parties  before  him,  the  forms  of  making  up  the  report,  etc., 
the  judge  ought  to  observe  the  laws  of  his  country."  1  Trait6  du  Droit 
loternationai  Prive,  476,  s.  276,  ad  finem  et  seq.  The  civilians  make  a 
distinction,  which  corresponds  to  our  division  of  form  and  substance 
between  the  forms  and  regulation  and  the  merits,  "  between  ea  quae  liti^ 
formam  eoncernuni  ae  ordinaHonem  and  ea  qttae  spedant  dedaoria  causae  et 
litis  dedsionem"  "  There  are,"  says  Merlin, "  two  sorts  of  judicial  formali- 
ties, some  which  pertain  onlv  to  the  trial  {V instruction)  and  are  relative 
only  to  the  procedure,  for  which  reason  the  jurists  call  them  ordinatoria 
litijt;  the  others,  which  pertain  to  the  merits  of  the  case,  the  omission  or 
absence  of  which  neutralizes  or  destroys  the  action,  and  which  the  jurists 
designate  by  the  words  decisoria  litis."  1  Foelix,  453,  s.  233.  The 
admiralty  practice  is  stated  in  all  the  text-book^  to  be  the  same  as 
above  indicated  in  the  civil  law.  **  If  these  letters  rogatory  are  received 
by  an  inferior  judge  he  proceeds  to  call  the  witnesses  before  him  by  the 
process  commonly  employed  within  his  jurisdiction,  examines  them  on 
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interrogatoriefl,  or  takes  their  depoBitioos,  as  the  case  may  be;  and  the 
proceedings  b^g  filed  in  the  registry  of  his  court,  authentic  copies 
thereof,  duly  certified,  are  transmitted  to  the  court  a  quOy  and  are  legal 
mndenee  in  the  cause:"  Gonkling's  U.  8.  Admiralty,  294,  citing  Hall's 
Admiralty  Practice,  Conkling's  Tr^tise,  601 ;  verbatim  in  Benedick's 
Admiralty,  s.  533 ;  return  in  same  manner  pi'escribed  by  U.  S.  in  Admi« 
ralty,  1  Abbott's  U.  6.  C.  Pi;^tice,  84.  There  has  been  so  little  doubt 
upon  the  point  that  but  one  case  has  arisen  under  letters  rogatory  in  the 
United  States,  and  in  that,  Judge  Washington  clearly  indicates  the  dis- 
tinction which  separates  commissions  from  letters  rogatory,  though  the 
case  did  not  require  him  to  define  its  extent.  Nelwn  ys.  The  United  States^ 
1  Petera'  C.  C.  R  237. 

Second  Exception.  The  instructions  are  not  attached,  nor  need  other 
documents  be  attached  by  the  court.  The  reference  to  the  original  judg- 
ment did  make  it  a  part  of  the  letters  as  completely  a^  if  it  had  be^ 
attached  physically,  and  if  the  attorney  for  deflBndant  had  thouffbt  it  not 
properly  a  part  of  the  document  he  should  haye  moved  to  strike  it  out. 
1  Ir.  &  H.  521.  The  doctrine  of  relation  by  reference  needs  no 
authority,  it  is  too  well  established.  The  identity  of  the  document  is 
sufficient.  Dodge  vs.  Israel,  4  W.  C.  0.  R.  page  323.  The  sentences 
could  not  be  attached,  for  they  had  not  yet  become  a  part  of  the  record, 
and  were  only  referred  to  as  judicial  proceedings  in  Germany,  which 
might  become  part  of  the  case  if  the  witnesses  should  show  any  connec- 
tion between  this  suit  and  the  sentences  of  Meyer  Leberman  and  his 
sons.  No  exhibits  or  documents  are  mentioned,  and  if  the  question  had 
been  irrelevant,  the  defendant's  attorney  might  have  moved  to  strike  it 
out.  1  Tr.  &  H.  521.  Now  that  the  connection  has  been  proved,  it  is 
too  late  for  any  objection.  HiU  vs.  Canjkld^  13  Smith,  77. 

Opinion  delivered  Deoemb&r  20,  1873,  by 

Thayeb,  J. — ^In  HoUider  vs.  HoUigter,  6  Barr,  449,  the  Supreme 
Court,  adopting  the  rule  of  the  English  Chancery  Courts,  which  pro- 
hibits the  attorheys  of  the  parties  from  being  present  at  the  taking  of 
depositions  under  a  commission,  affirmed  the  ruling  of  the  court  below 
which  had  rejected  depositions  taken  by  commissioners  where  it  appeared 
that  the  attorney  of  one  of  the  parties  had  been  present  and  that  no 
notice  of  the  time  and  place  of  the  taking  of  the  depositions  had  been 
given  to  the  other  party. 

The  principal  exception  in  the  present  case  is,  that  the  plain tifTs 
attorney  was  present  when  the  letters  rogatory  were  executed.  These 
letters  were  issued  by  this  court,  and  addressed  to  any  judge  or  tribunal 
having  jurisdiction  of  civil  causes  at  the  city  of  Schweinfurt,  in  the  king- 
dom of  Bavaria,  and  empire  of  Germany.  They  were  executed  with  great 
ceremony  and  solemnity  by  the.  Royal  Circuit  Court  at  Schweinfurt,  in 
Bavaria.  By  the  minutes  of  the  proceedings,  duly  certified,  which  have 
been  returned  to  us,  it  appears  that  on  a  certain  day  the  royal  attorney, 
Wolfsthal,  acting  on  behalf  of  the  plain tifis,  filed  an  information  and 
motion  in  the  Royal  Circuit  Court,  at  Schweinfurt,  in  Bavaria,  praying 
them  to  execute  the  letters  rogatory.  Thereupon  the  court  erdered  the 
depositions  to  be  taken  by  the  commissioned  Judge  Craemer,  who 
appointed  a  day  for  that  purpose,  and  notified  the  pTaintifis'  attorney, 
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Mr.  Wolfethal,  to  attend  the  time  and  place  stated.  Mr.  WoI6dial 
appeared  aoeordiBgly  and  produeed  before  the  judge  commissioned  to 
take  the  depositions  a  decree  of  the  Royal  Bavariaa  Court  of  Appeals 
for  Lower  Franconia  and  AsehaflRenburg,  dispensing  with  the  oath  of 
secrecj  on  the  part  of  the  witneeses  (who  were  royal  counsellors -of  the 
Circuit  Coart)---a  dispensation  which  appears  ftx>m  the  papers  to  have 
been  necessary  before  the  witnesses  could  be  permitted  to  answ^  the 
plaintifl^'  sixth  interrogatory. 

The  commissioned  judge  then  proceeded  to  administer  the  interroga- 
tories and  to  receive  the  answers  of  the  witnesses ;  at  the  conclusion  of 
which,  he  adds :  "  Whereas  the  legal  representative  of  the  plaintifik,  the 
royal  attorney,  Wolfsthal,  after  reeling  these  present  minutes  for  himself, 
had  not  any  further  motion  to  off^,  the  above  proceedings  have  been 
closed  and  the  same  caused  to  be  signed  by  him  for  confirmation.'' 
Whereupon,  the  attorney,  Wolfsthal,  signed  the  papers  in  obedience  to 
the  requisition  of  the  judge. 

I  have  thus  noted  with  some  particularity  the  proceedings  of  the 
foreign  tribunal,  in  order  that  the  precise  extent  of  tne  participation  of 
the  ^aitttiffi'  attorney  in  those  proceedings  might  appear. 

It  is  to  be  observed  that  there  is  a  very  broad  distinction  between 
the  execution  of  a  commission  and  the  procuring  of  testimony  by  the 
iDstramentality  of  letters  rogatory  or  letters  requisatory,  as  they  are 
sometimes  called.  In  the  former  case  the  rules  of  procedure  are  estab- 
lished by  the  court  issuing  the  commission,  and  are  entirely  under  its 
control.  In  the  latter,  the  methods  of  procedure  must,  from  the  nature 
of  the  case,  be  altogether  under  the  control  of  the  foreign  tribunal  which 
is  appealed  to  for  assistance  in  the  administration  of  justice.  We  can- 
not execute  our  own  laws  in  a  foreign  country,  nor  can  we  prescribe  condi- 
tions for  the  performance  of  a  request  which  is  based  entirely  upon  the 
comity  of  nations,  and  which,  if  granted,  is  altogether  ex  gratia,  "  We 
therefore  request  you  that,  in  furtherance  of  justice,  yon  vrill,  by  Hie 
proper  and  umal  process  of  your  court,  cause  such  witnesses  to  appear 
before  you,  and  there  to  answer,"  etc.,  etc.  This  is  the  formula  in  which 
the  letters  are  couched.  We  cannot  dictate  the  methods  to  be  pursued 
by  the  court  whose  assistance  we  invoke.  The  roles  and  practice  of  the 
foreign  court  must  be  the  law  of  procedure  in  such  cases.  Letters  roga- 
tory were  unknown  to  the  common  law.  They  came  to  us  from  the  civil 
law,  though  the  admiralty  courts  and  the  civilians  seem  to  ame  that 
in  all  that  concerns  the  forms  of  procedure  in  such  cases,  the  judge 
ought  to  observe  the  laws  of  his  own  country.  We  may  therefore  adopt 
in  the  present  case  the  language  of  Judge  Washington,  in  Nelson  vs. 
The  United  SMes,  1  Peters'  C.  C.  R.  237  :  **  Where  the  business  is  taken 
out  of  the  bauds  of  persons  appointed  by  this  court,  the  ends  of  justice 
seem  to  require  a  departure,  in  some  degree,  from  the  ordinary  rules  of 
evidence.  To  what  extent  this  departure  would  go  has  never  yet  been* 
decided  in  this  court,  and  it  is  not  necessary  at  present  to  lay  down  the 
iimitation."  Doubtless,  if  it  should  appear  that  any  of  the  substan- 
tial rei^uisites  of  justice,  as  we  administer  it,  had  been  omitted,  or  any 
unfair  advantage  given  to  either  party,  we  would  rqect  the  depositions, 
no  matter  what  solemnities  of  form  had  attended  the  taking  of  them. 
But  under  the  circumstances  attending  the  execution  of  these  letters 
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rogatory  by  the  Royal  Oirouit  Court  at  Scbweinfurt,  we  cannot  regard 
the  attendance  of  the  plaintiffi'  attorney  as  a  circumstance  of  that  char- 
acter. He  appears  to  have  attended  in  pursuance  of  a  notification  of  the 
judge  who  took  the  depositions,  and  was  required  by  him  to  verify  them 
by  his  signature.  It  thus  very  plainly  appears  that  his  attendance  was 
altogether  in  conformity  with  the  rules  of  procedure  in  the  foreign 
tribunal,  and  the  character  of  the  court  which  executed  our  request 
affords  ample  assurance  that  his  presence  was  not  permitted  in  any 
decree  to  prejudice  the  defendants'  rights. 

The  other  exceptions  require  no  di^ussioo. 

Exceptions  dismissed. 

Samuel  B,  Huey  and  Jame8  ParsonSj  Esqs.,  for  plaintiffi. 
Edward  H,  WeU^  Esq.,  for  defendant  and  exceptant 

[Leg.  Int.,  Vol.  30,  p.  4.] 

Moore  &  Co.  vs.  Thompson  A  Casserly. 

1.  It  is  on  agent's  dvty  to  giTe  his  principal  timelj  notice  of  ererj  fiict  whieh  may 

make  it  necessary  to  take  measures  for  nis  security. 

2.  In  a  foreign  attachment,  when  the  garnishee  is  the  plaintiff  and  the  defendant's 

agent,  he  should  give  him  notice  of  the  proceedings. 

3.  The  defendant  may  testSiy  as  to  the  value  of  the  gw>da  in  the  garnishee's  hands. 

Rule  for  a  new  trial.   Opinion  delivered  December  27, 1873,  by 

Brigos,  J. — The  main  contention  here  is,  whether  it  was  error  to  per- 
mit the  defendants  to  prove  the  value  of  the  goods  in  the  plaintitiTs'  hands. 
Thej  received  them  as  the  agents  of  the  defendants,  and  so  held  them 
at  the  time  thev  issued  the  writ  of  foreign  attachment,  naming  them- 
selves as  garnishees.  They  gave  the  defendants  no  notice,  either  of  the 
attachment  or  of  the  order  to  sell  the  goods  as  perishable. 

Without  deciding  whether  in  a  case  of  no  agency  an  order  of  sale  in 
proceedings  in  foreign  attachment  without  notice  is  conclusive  upon  the 
defendant,  we  are  of  opinion  that  in  this  case  it  was  the  duty  of  the 
plainti£Gs,  as  the  agents  or  consignees  of  the  defendants,  to  have  given  them 
notice  of  the  attachment  Clearly  it  would  be  their  duty  to  do  so,  were 
others  the  plain tifis  and  they  the  garnbhees,  and  a  fortiori  it  became 
their  duty  to  do  so  the  moment  they  put  themselves  in  a  position  hostile 
to  their  principals.  In  Clark  &  Co.  vs.  The  Bank  of  JFheeling,  5  H.  324, 
the  court  said  :  It  is  an  agent's  imperative  dutv  to  give  his  principal 
timely  notice  of  every  fact  or  circumstance  which  may  make  it  neces- 
sary to  take  measures  for  his  security;"  and  in  Brown  vs.  Arrott,  6 
W.  &  S.  416,  if  by  his  neglect  to  do  this  the  principal  suffers  loss  he  is 
entitled  to  be  indemnified  by  the  agent. 

Applying  the  principle  of  those  cases  to  the  one  we  are  considering, 
it  was  the  plain  tifis'  duty  as  defendants'  agent  to  have  given  them  notice 
of  the  attachment ;  and  not  having  done  so  they  are  liable  to  them  for  the 
loss  they  have  sustained  by  neglect  of  that  duty ;  and  in  order  to  ascer- 
tain the  extent  of  that  loss  it  became  necessary  to  admit  the  testimony 
objected  to.  Such  testimony  would  be  admissible  in  an  action  By  the 
defendants  against  the  plaintiffs  for  neglect  in  not  giving  them  notice 
that  they  had  attached  the  goods,  and  under  our  defalcation  act,  the 
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defeDdants  waiving  the  tort  Pearsol  vs.  Chopin,  8  Wr.  17,  was  properly 
admitted  in  this  case  by  way  of  set-off. 
Rale  discharged. 

Wm.  F,  JohnBon,  Esq.,  for  plaintiff. 
Joseph  HanMm,  Esq.,  for  defendant 

[Leg.  Int,  Vol.  80,  p.  4.] 

Cooper  v$.  Abrahams. 

Afler  Terdiet  the  ezoeptant,  on  ft  motion  for  new  trial,  is  oenfiaed  to  tlie  greiaads  of 
error  taeigned  ftt  the  trial. 

Rule  for  a  new  trial.   Opinion  delivered  December  27, 1878,  by 

Briogs,  J. — We  are  satisfied  with  the  verdict  in  this  case,  both  npon 
the  weight  of  evidence  and  as  to  the  damages.  The  contradictory  testi- 
mony given  to  the  jury  made  the  case  peculiarly  one  for  their  deter- 
mination. At  first  thought  the  damages  may  seem  excessive ;  but  when 
we  consider  the  plaintiff's  imprisonment,  the  trouble  and  inconvenience 
to  which  he  was  subjected  in  attending  his  trial,  add  the  hazard  he  ran 
of  conviction  and  impriBonment  for  a  term  of  years,  we  cannot  say  the 
verdict  is  too  large. 

Testimony  was  admitted  on  behalf  of  the  plaintiff  showing  his  suffer- 
ing from  cold  while  in  the  station-house,  and  the  deprivation  of  food  for 
more  than  twenty-four  hours.  The  jury  were  also  instructed  that  these 
were  elements  of  damage  which  they  might  consider  if  they  found  for 
the  plaintiff.  The  defendant's  counsel  objected  and  excepted  to  the 
admission  of  this  testimony  and  instruction,  and  in  his  argument  in  sup- 
port of  his  objection,  assigned  as  the  sole  reason,  that  the  damages  cov- 
ered by  the  objection  were  payable  by  the  city,  and  that  the  defendant 
was  in  nowise  liable  for  them. 

His  motion  and  objection  were  ruled  upon  that  ground  alone.  He 
DOW  assigns  as  an  additional  reason  for  error  that  the  pleadings  nowhere 
allege  injury  from  such  cause,  and  hence  he  was  not  call^  upon  to 
answer  or  rebut  such  testimony.  The  reply  to  this  is,  it  is  now  too  late 
to  make  such  a  point,  as  it  was  not  raised  at  the  trial  and  the  judgment 
of  the  court  invoked  upon  it  No  allusion  whatever  was  made  to  a  vari- 
ance between  the  testimony  offered  and  the.  narr.  Had  the  objection 
been  put  Upon  that  ground  the  plaintiff  would  have  had  an  opportunity  to 
amend  and  thus  cure  the  omission.  In  Miller  vs.  Miller^  4  B.  317,  an 
exception,  not  taken  at  the  trial,  was  made  to  the  admission  of  a  note 
dated  February  27, 1843,  payable  in  twenty  days  after  date,  because  the 
narr  alleged  a  contract  of  loan  for  one  year  from  February  27, 1843,  to 
February  27, 1844.  The  court  in  passing  upon  the  exception  said : 
*'  Bat  granting  that  it  is  as  stated  in  the  point,  it  amounts  to  a  variance 
between  the  declaration  and  the  proof  for  which  no  specific  direction 
was  prayed,  and  having  omitted  to  point  the  attention  of  the  pleader  to 
the  ract,  he  cannot  now  assign  the  variance  for  error.  Had  the  variance 
been  pointed  out  at  the  trial,  the  plaintiff  would  have  had  the  right  to 
amend,  an  advantage  of  which  he  is  deprived  by  the  course  taken  by 
the  plaintiff  in  error." 

.  It  is  too  well  settled  in  this  State  to  need  elaboration,  that  after  ver- 
dict the  exceptant  is  confined  to  the  ground  of  error  assigned  at  the 
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trial.  MUU  vs.  Buckhanan^  2  H.  59;  Love^$  Exeeuiors  vs.  MaihewSr 
12  H.  330.  Even  without  the  aid  of  thoee  authorities  we  are  of  the 
opinion  that  the  statements  of  the  narr  are  broad  enough  to  coyer  the 
onjection,  as  it  contains  this  general  allegation  :  that  the  plaiatiff  while 
ill  prison  suffered  great  anxiety  and  pain  of  body  and  mind. 

This  remits  us  to  the  point  taken  by  the  defendant's  counsel  at  the 
trial.  Is  he  correct  in  that  ?  The  veraict  establishes  the  fact  that  the 
defendant  -maliciously,  and  without  probable  cause,  procured  the  plain- 
tiff's arrest  and  imprisonment.  Can  the  defendant,  with  this  sentence 
against  him,  saj  to  the  persoB  he  has  injured :  You  must  look  to 
another  contributor  to  your  iniuriee  for  partial  redress,  notwithstand- 
ing, except  for  my  wrongfiil  and  maHoioos  act  you  would  haye  sustained 
no  injury  at  all." 

Was  not  all  of  the  plaintiff's  sufi^ng  in  prison  inseparably  con- 
nected with  the  defendant's  act  in  putting  him  there?  That  it  was 
is  shown  by  the  fact  that  we  cwnot  separate  the  plaintiff's  iniuries  from 
bis  imprisonment,  nor  his  impriseoHMit  from  the  defendant  s  wrong^vl 
act  It  is  true  that  the  plaintiff  might  baye  maintained  an  action 
against  the  city  for  its  neglect,  but  that  is  because  it  was  a  oontributor 
to  his  injury,  and  not  b^use  the  plaintiff,  as  the  other  and  primal 
wrongdoer,  was  not  also  liable.  It  is  settled  beyond  all  doubt  that  the 
injured  party  may  proceed  against  any  or  all  of  the  wrongdoers;  and 
to  maintain  that  the  defendant  is  not  liable  for  all  of  the  injuries  flow- 
ing from  his  wrongful  conduct  to  the  plaintiff  is  a  refinement  not  sanc- 
tioned by  law. 

There  is  nothing  in  the  depositions  showing  after  disooyered  testimony. 
Rule  discharged. 

P.  T.  Ban^d  and  Job.  H.  Heverin,  Esqs.,  ior  plaintiff 
Whh.  L.  Hirst,  Esq.,  for  defendant 

[Leg.  Int,  Vol.  31,  p.  12.] 
Hey  v9.  The  City. 

It  iB  Dot  negligence  in  the  cit^.  that  there  is  no  fence  or  guard  to  the  park  highw^* 
along  the  Scbuylkili  near  the  bridge  of  the  connecting  railway. 

A  role  for  a  new  trial,  ^d  motion  f<Hr  judgment  on  points  reseryed. 
Opinion  deliyered  Janmary  3, 1874,  by 

Habe,  p.  J. — ^The  plaintiff  was  returning  to  the  city  from  a  driye  in 
the  east  park.  A  turn  in  the  road  brought  him  to  we  margin  of  the 
Schuylkill,  and  in  full  yiew  of  the  bridge  of  the  connecting  railway. 
He  had  the  stream  on  one  side,  and  a  high  bank  of  rocks  or  earth  on  the 
other.  The  road  was  wide  and  leyel,  Iwt  there  was  a  sharp  dedrrity 
towards  the  riyer,  with  no  guard  or  protection  except  a  sidewalk  raised 
some  six  inches  aboy«  the  road.  A  train  was  passing  oyer  the  bridge, 
and  the  plaintiff's  horse  took  fright  He  got  out,  took  the  animal  by 
the  head  and  turned  it  towards  the  bank.  The  horse  continuing  restive, 
the  plaintiff  got  on  a  rock  to  obtain  a  better  hold,  but  lost  his  footing 
and  fell  between  the  ferefeet  of  the  horse.  The  animal  freed  from  all 
restraint  turned  short  round,  oyerset  the  wagon,  sprang  across  the  side- 
walk into  the  riyer,  and  was  drowned.  The  plaintiff  contended  that  the 
city  was  guilty  of  negligence  in  not  erecting  a  guard  between  Uie  road 
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and  the  stream,  and  that  the  aocident  was  attributable  to  that  cause. 
The  question  was  left  as  one  of  £Eict  to  the  jury,  and  the  law  reserved  for 
the  consideration  of  the  court 

The  (Hiestion  may  be  considered  under  two  heads :  First,  is  there  evi* 
dence  of  negligence  in  the  construction  of  the  road  ?  and  next,  did  that 
n^ligence  occasion  the  loss?  I  have  found  it  exceedingly  difficult  to 
arrive  at  a  satis&ctor^  conclusion  on  either  point.  That  the  city  is 
responsible  for  maintaming .  her  highways  in  a  safe  condition,  and  that 
the  question  whether  a  particular  highway  is  safe,  must  ordinarily  be 
left  to  the  jury,  are  propositions  which  no  one  is  likely  to  dispute^  It  is 
also  clear  under  the  authorities,  that  when  the  road  is  steep  or  narrow, 
with  a  river,  ravine  or  ditch  at  the  side,  a  fence  or  barrier  should  be 
erected  of  sufficient  height  to  prevent  vehicles  from  bein^  forced  off  the 
road  by  any  sudden  or  ungovernable  saovemeol;  of  the  animals  by  which 
they  are  drawn.  But  I  am  not  prepared  to  admit  that  this  precaution 
must  be  observed  where  the  way  is  level,  and  there  is  no  reason  to  sop* 
pose  that  an  accident  will  occur  with  horses  that  are  obedient  to  the 
whip  and  rein.  One.  who  drives  a  honse  which  cannot  be  controlled 
under  ordinary  circumstances,  and  where  there  is  no  peculiar  cause  of 
alarm,  takes  the  risk,  and  cannot  justly  ask  compensation  if  an  accident 
occurs.  If  this  were  the  whole  case,  I  should  incline  to  think  that  the 
question  should  have  been  withdrawn  from  the  Jury.  But  there  are 
other  circumstances  which  require  consideration.  At  the  point  where  the 
accident  occurred,  the  road  crosses  one  railroad  track  at  grade,  and  then 
passes  almost  immediately  under  another.  There  are  si^ts  and  sounds 
whidi  may  excite  or  alarm  a  horse  that  is  ordinarily  quiei  and  well 
broken.  There  is  no  other  con  venient  means  of  access  to  a  park  which 
has  been  laid  out  for  the  health  and  recreation  of  the  ckiaens.  It  was, 
therefore,  the  duty  of  the  park  commissioners  to  anticipate  the  danger 
arising  from  the  proximity  of  the  tracks  and  take  more  than  ordinary 
precautions  against  the  accidents  which  the  situation  was  calculated  to 
produce. 

We  have  still  to  consider  whether  the  negligence  of  the  defendants 
was  a  proximate  and  efficient  cause  of  the  ii\jury  for  which  the  plaintiff 
seeks  to  recover.  The  accident  originated  in  causes  ov^  which  the  eity 
had  no  control,  and  for  which  she  is  pot  answerable.  These  weve :  first, 
the  passage  of  the  railway  train ;  next,  the  ungovernable  temper  of  the 
horse;  and  finally,  the  plaintiff's  fiUl,  which  left  the  animal  without  a 
master.  Up  to  this  pomt  there  is  certainly  nothing  for  which  the  city 
can  justly  be  held  answerable. 

Does  any  responsibility  attach  for  what  ensued  f  A  horse  which 
breaks  loose  from  its  driver  and  runs  away,  under  the  impulse  of  fear, 
becomes,  for  the  time  being,  a  blind  brute  force.  His  course  is  less 
susceptible  of  calculation  than  that  of  the  winds  or  waves,  or  of  the 
melting  snows  on  a  mountain.  Whether  he  receives  or  occasions  injury, 
the  presumption  is,  that  no  one  is  answerable.  To  entitle  the  owner  to 
compensation  from  the  public  purse  it  should  distinctly  appear,  not  only 
tliat  the  authorities  were  negligent  in  the  construction  of  the  hiffhwav, 
but  that  the  injury  would  not  have  been  sustained  but  for  their  default. 
This  can  hardly  be  alleged  in  the  present  instance.  In  view  of  what 
might  have  happened,  we  may  regard  the  actual  result  as  fortunate.  It 
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is  contended,  that  if  the  side  of  the  road  had  been  guarded  by  a  fence, 
the  horse  would  not  have  been  drowned.  The  soundness  of  this  infer- 
ence is  questionable,  because  a  creature  in  such  a  state  of  terror  might 
have  surmounted  any  ordinary  barrier.  If  accepted  as  just,  it  would  not 
aid  the  plaintiff.  The  horse  would,  in  all  probability,  have  sped  down 
the  road  and  been  brought  into  ooHision  with  the  archway  of  the  bridge, 
or  some  passine  vehicle.  Nor  is  this  all ;  in  such  a  crowded  thorough- 
fare, human  me  might  have  been  sacrificed.  Tf  it  be  said  that  this  is 
speculative,  and  that  the  inquiry,  whether  the  want  of  a  safeguard  was 
an  efficient  and  concurrent  cause,  was  one  of  fkct  for  the  jury;  the 
answer  is,  that  guessing  is  no  part  of  the  judicial  function,  by  whomever 
exercised.  The  plaintiff  must  present  some  ground  on  which  the  mind 
can  proceed  with  certainty  to  judgment  If  he  fails  in  this  he  is  not 
entitled  to  a  verdict.  This  may  sometimes  be  unfortunate ;  but  Uie 
evil  would  be  greater  if  the  jury  were  permitted  to  draw  inferences  at 
random. 

It  is  established,  in  Maine  vs.  Mas$aehu$etU,  that  no  recovery' can  be 
had  for  an  accident  occasioned  by  a  frightened  or  vicious  horse,  although 
it  might  not  have  oocurred  but  for  a  defect  in  the  highway  at  the  point 
where  the  horse  is  injured,  or  the  carriage  broken.  Vavis  vs.  Dudley,  4 
Allen,  557 ;  TUub  vs.  Nwthimdge,  07  Mass.  268 ;  Fogg  vs.  Nahant,  98  Id. 
578  ;  MmdUm  vs.  Sanfard,  51  Maine,  127 ;  Moore  vs.  Abbott,  82  Id.  86. 
Agreeably  to  these  authorities,  if  the  horse  was  unmanageable  when  the 
accident  occurred,  it  is  immaterial,  so  far  as  the  public  liability  is  con- 
cerned, that  the  driver  kept  his  seat  and  the  reina,  and  might  have 

Tined  his  control  over  the  animal, 
incline  to  think  that  as  long  as  the  struggle  between  the  human  and 
brute  will  continues,  and  there  is  a  possibility  that  the  man  may  prevail, 
he  is  entitled  to  protection  against  any  default  tending,  although  inci- 
dentallv,  to  turn  the  scales.   See  Lower  Maeimgie  Totvnehip  vs.  Merb- 
hoffer^  21  P.  F.  8.  278.   But  the  point  does  not  arise  in  this  instance, 
where  the  occupants  of  the  carriage  were  all  precipitated  to  the  ground 
before  the  horse  made  the  plunge  which  led  to  his  death. 
Judgment  is  entered  for  the  defendant  on  the  points  reserved. 
Bichard  R  Whiie,  Esq.,  for  plaintiff, 
aty  Solicitor  CoUU  and  jB.  N.  WilUon,  Esq.,  for  city. 

[Jjeg.  Int.,  Vol.  31,  p.  13.] 

The  City  op  Philadelphia  vs.  Brooks. 

The  oontractor  fbr  paTing  a  street  must  comply  with  the  tenns  of  his  oontreot  and 
cannot  recover,  when  the  work  was  done  at  an  improper  season,  and  proved  defec- 
tive in  conseqaence. 

A  rule  for  a  new  trial.  Opinion  delivered  January  3, 1874,  by 
Habe,  p.  J. — This  is  a  suit  by  tbe  city  of  Philadelphia  to  the  uae  of 
John  Dyer  to  recover  the  amount  alleged  to  be  due  for  pavement  laid 
by  him  in  front  of  the  defendant's  premises,  under  a  wntten  contract 
with  the  city.  The  instrument,  as  produced  in  evidence,'  contained  the 
following  proviso:  ''This  agreement  shall  not  be  construed  to  allow 
paviji|  to  be  done  after  the  first  day  of  December,  and  before  the  first 
day  of  April  in  any  year."   It  was  proved  at  the  trial  that  the  pave- 
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ment  in  question  was  laid  during  the  month  of  December,  while  the  ground 
was  hard-bound  with  frost  The  defendant  having  remonstrated  without 
sacoess,  complained  to  the  highway  department,  which  notified  Dyer  to 
desist.  He  obeyed,  although  not  until  aiter  the  street  before  the  defend- 
ant's land  had  been  paved.  As  might  have  been  anticipated,  when  the 
ground  thawed  in  spring,  the  pavement  proved  to  be  entirely  unfit  for 
use.  Dyer  retumea  and  relaid  the  stones  in  some  places,  and  rammed 
them  down  in  others,  but  there  is  no  proof  or  allegation  that  he  did  the 
work  over  again  as  a  whole  ,*  and  it  is,  on  the  contrary,  manifest  that  a 
large  part  of  the  street  remained  in  the  condition  in  which  it  was 
originally  lefl.  The  jury  were  instructed  that  if  the  material  and  sub- 
stantial part  of  the  work  was  done  in  the  month  of  December  the  plain- 
tiff was  not  entitled  to  recover.  The  verdict  was  in  accordance  with 
th«  instruction,  and  the  plaintiff  now  moves  fbr  a  new  trial. 

If  this  were  an  ordinary  suit  for  work  and  labor  done  and  materials 
furnished,  the  instructions  given  at  the  trial  might  be  questionable.  It 
is  no  doubt  true,  that  he  who  seeks  to  enforce  an  executory  contract 
must  show  that  he  was  ready  and  willing  to  comply  with  its  require- 
ments ;  but  this  rule  is  not  necessarily  applicable  where  the  contract  has 
been  so  far  executed  as  to  confer  a  substantial  benefit  on  the  defendant 
It  is  well  settled  that  one  who  accepts  a  benefit,  although  differing  from 
that  for  which  he  stipulated,  must  render  an  adequate  compensation.  A 
promise  is  implied  in  order  to  prevent  a  failure  of  justice.  It  does  not 
follow  that  such  an  obligation  will  arise  where  there  is  neither  knowl- 
edge and  assent,  nor  a  substantial  fulfilment  of  the  contract  In  a  suit 
brought  in  this  court  some  ten  or  twelve  years  since,  to  recover  fbr  pav- 
ing the  sidewalk  of  a  house,  the  defence  was,  that  the  work  had  not 
done  within  a  reasonable  time.  It  appeared  at  the  trial  that  the 
request  had  been  made  in  the  autumn,  and  the  bricks  laid  in  the  ensu- 
ing March.  The  defendant  offered  to  prove  that  he  had  conveyed  the 
house  during  the  interval.  This  evidence  was  excluded  on  the  ground 
that  if  the  work  was  done  in  due  season  the  plaintiff  was  entitled  to  a 
verdict,  and  if  it  was  not,  it  mattered  not  whether  the  defendant  was  or 
was  not  benefited.  The  District  Court  refused  a  new  trial,  and  the 
judgment  was  aflBrmed  by  the  court  above.  Thig  case,  perhaps,  went 
too  far  in  holding  that  a  service  rendered  after  the  appointed  time  is 
not  a  ground  of  recovery,  unless  there  is  some  evidence  of  waiver  or 
consent  And  it  ma^  well  be  that  where  the  default  is  not  wilful  and 
admits  of  compensation,  equity  will  ^ve  relief  on  a  principle  akin  to 
that  which  governs  the  specific  execution  of  contracts  for  the  sale  of  land. 

The  case  before  us  is  free  from  these  difficulties.  It  is  not  alleged  that 
a  service  was  rendered  to  the  defendant,  or  at  her  request  What  the 
plaintiff  did  was  to  pave  a  public  highway,  under  a  contract  with  the 
city.  This  contract  was  as  obligatory  on  the  defendant  as  if  she  had  put 
her  hand  to  the  instrument,  but  it  was  the  only  source  of  her  obligation. 
6he  was,  therefore,  in  the  position  of  a  surety,  who  not  sharing  in  the 
consideration  will  be  discharged  by  a  variation  from  the  contract.  It 
is  not  denied  that  such  a  deviation  occurred  in  this  instance.  Time  was 
of  the  essence  of  the  agreement,  not  merely  by  its  terms,  which  were 
precise,  but  from  the  nature  of  the  subject-matter.  A  stipulation  that 
paving  shall  not  be  done  afler  the  beginning  of  December,  and  before 
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the  first  of  April,  needs  no  explanation.  The  object  is  to  insure  the 
firm  foundation,  which  cannot  ordinarily  be  had  during  the  winter 
months.  It  was  wilfully  disregarded  by  the  plaintiff,  with  no  better 
excuse  than  his  own  convenience.  The  default  was  not  merely  formal, 
but  substantial,  because  the  road-bed  was  prepared  and  the  pavement 
laid  during  a  bard  frost,  and  notwithstanding  an  urgent  remonstrance 
from  the  defendant.  It  is  doubtful  whether  a  recovery  could  be  had,  in 
the  face  of  such  evidence,  if  the  work  had  been  done  on  the  defendant's 
land  or  for  her  use.  It  is  an  established  rule,  that  no. one  can  be  com- 
pelled to  accept  a  performance  differing  in  any  material  particular  from 
that  for  which  he  agreed.  Still,  if  the  pavement  had  been  laid  on 
ground  belonging  to  the  defendant,  there  might  have  been  a  rude 
justice  in  compelling  her  to  pay  what  it  was  worth.  But  as  the  case 
actually  stands,  she  is  not*ben^ted  by  the  consideration,  and  the  plain- 
tiff can  only  recover  on  the  contract,  which,  as  we  have  seen,  was  delib- 
erately violated. 

The  case  is  so  clear  on  this  ground,  that  the  plaintiff  falls  back  on 
the  allegation  that  the  breach  had  been  condoned  by  the  highw&y  depart- 
ment, and  could  not  be  set  up  by  the  defendant.  It  may  be,  although  I 
am  not  prepared  to  adopt  the  proposition,  that  the  highway  department 
might  have  varied  or  dispensed  with  the  provisions  of  the  contract  while 
the  work  was  going  on.  If  such  a  waiver  is  valid  in  any  case  it  must 
be  good  in  all,  without  regard  to  the  subject-matter,  or  (jie  nature  of  the 
change  involved.  But  I  need  not  pause  on  this  inquiry,  because  if  the 
power  exists  it  must  be  exercised  by  the  department  as  such,  and  in  a 
way  to  fix  the  responsibility  where  it  properly  belongs.  The  assent  of 
the  authorities  should  be  shown  by  some  official  act  or  memorandum, 
and  not  left  to  inference,  or  gathered  from  declarations  that  may 
never  have  been  uttered.  But  the  point  doe^  not  arise  in  this  instance, 
because  there  is  not  a  particle  of  evidence  that  the  d^artment  sanc- 
tioned the  deviation  from  the  contract ;  and  it  is  on  the  contrary  proved 
and  admitted,  that  when  the  chief  commissioner  of  highways  ascertained 
that  Dyer  was  paving  in  auch  weather,  he  ordered  the  work  to  be 
stopped.  It  cannot  be  successfully  maintained  that  the  subsequent 
approval  of  the  bill  by  the  district  surveyor  cured  the  breach,  or  gave 
the  plaintiff  an^^  greater  right  than  he  already  possessed.  It  would  not 
do  so  if  the  suit  were  against  the  city,  and  certainly  cannot  have  that 
effect  where  the  interests  of  a  third  person  are  in  question.  Such  an 
admission  may  be  prima  facie  evidence,  but  it  will  not  operate  as  an 
estoppel  or  preclude  any  valid  defence. 

The  rule  for  a  new  trial  is  discharged. 

Mitchell,  J.,  dissents. — I  am  unable  to  concur  in  this  judgment 
The  provision  against  doing  the  work  in  December  was  merely  direc- 
tory, and  Muder  the  entire  control  of  the  highway  department  The 
fact  that  it  was  done  in  a  forbidden  month  was  part  of  the  evidence  to 
go  to  the  jury  to  show  that  the  work  was  not  properly  dojie,  but  it  did 
not  of  itself  bar  a  recovery.  The  instruction  to  the  jury  in  my  opinion 
was  too  binding,  and  the  rule  should  be  made  absolute. 

John  S,  Bead  and  Silas  W.  Petit,  Esos.,  for  plaintiff. 

Edward  H,  Weil  and  Isaac  Gerhart,  Esqs.,  for  defendant 
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[Leg.  Int,  VoL  31,  p.  12.] 

City  of  Philadelphia  to  use  of  Blight  et  al  w.  Scott, 

Before  private  property  can  be  tak^n  or  charged,  even  under  the  police  power  of  the 
State,  there  must  l>e  an  adiudieation  hj  aome  tribunal  authorised  hj  law,  upon  tha 
fiicta  which  render  the  taking  proper. 

The  act  of  March  25, 1848,  "  to  provide  for  the  repaira  of  fho  meadow  banks  upon  the 
Delaware  frooi  in  the  oonntj  of  Phaladel^bia,^  ia  onconstitiitionaL 

This  was  a  icire  facias  on  a  claim  for  ^  work  and  labor  done,  and 
materials,  consisting  of  boats,  lumber,  hardware,  mud,  stones,  hay,  etc., 
furnished  and  used  within  six  months,  between  16th  of  April  and  17th 
of  September,  1870,  in  the  repairing  and  rendering  safe  and  secure  the 
meadows  along  the  river  Delaware.  .... 

The  work  was  alleged  in  the  claim  to  have  been  done  under  an  act 
of  March  25,  1848  (P.  L.  250),  and  an  ordinance  of  July  1,  1863 
(Ord.  203). 

Plainti^  read  the  claim  in  evidence  and  closed.  Defendant  then 
offered  to  prove : 

1.  That  the  value  of  the  work  done  was  less  than  the  sum  charged. 

2.  That  the  work  was  so  insecurely  done,  that  it  has  had  to  be  done 
over  ajeain  annually  ever  since. 

3.  That  most  of  the  work  for  which  this  claim  was  filed  was  rebuild- 
ing, and  that  the  wall  was  not  on  the  line  of  the  old  wall. 

4.  That  the  work  for  which  this  claim  was  filed  was  an  absolute 
injury  to  defendant's  land. 

All  of  these  ofiers  were  excluded,  under  the  provision  of  the  act  that 
the  defendant  shall  only  be  permitted  to  aver  and  prove  in  defence 
that  the  lien  in  whole  or  in  part  has  been  paid  since  the  same  was  filed." 

Verdict  for  {)laintifis  for  $6445.16,  subject  to  the  question  reserved  as 
to  the  constitutionality  of  the  act  of  1848. 

Opinion  delivered  January  3, 1874,  by 

iuTCiTELL,  J. — It  is  quite  clear  that  this  act  if  taken  literally  as  to 
its  prohibition  of  all  matters  of  defence  upon  the  trial,  other  than  pajj^ 
meni  ajler  the  fling  of  the  daim,  is  contrary  to  the  provisions  of  the  bUl 
of  rights. 

It  is  certainly  not  remedy  by  dtie  course  of  law  when  defendant's 
property  is  charged  for  certam  work,  and  all  inquiry  is  closed  as  to  just 
and  substantial  defences,  and  nothing  left  to  him  to  say  but  that  he  has 
paid  the  bill,  though  the  price  may  be  excessive,  the  work  badly  done, 
or  even  not  done  at  all. 

It  is  true  that  provisions  in  regard  to  municipal  claims  that  the  defendant 
shall  only  be  permitted  to  deny  that  the  work  was  done,  or  prove  that  the 
price  was  greater  than  the  value,  or  that  the  claim  has  been  paid  or 
released,  have  been  sustained,  yet  in  none  of  these  acts  that  have  been 
brought  to  our  attention,  has  there  been  such  a  peremptory  prohibition 
of  all  the  elements  of  defence  as  in  this  present  act,  and  wherever  sub- 
stantial defences  have  been  shown,  though  not  within  the  permission  of 
the  statutes,  the  courts  have  unhesitatingly  allowed  their  introduction. 
Thus  a  defendant  may  set  up  that  the  city  exceeded  its  authority,  by 
paving  more  Uian  the  distance  allowed  at  one  time.  Kensington  vs. 
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Keith,  2  Barr,  218;  or  that  the  contractor  was  not  selected  by  a 
majority  of  the  owners.  CUy  of  Philadelphia  vs.  iJ«t%,  10  Sm.  467 ; 
or  that  the  defendant  is  charged  for  a  larger  front  than  his  lot  really 
contains.  Thomas  vs.  N.  LibertieSf  1  H.  117  ;  or  that  defendant  is  not 
the  owner  of  the  lot  charged,  the  same  having  been  dedicated  to  public 
use.  Board  of  Health  vs.  Gloria  Dei,  11  H.  259. 

If  the  prohibition  of  other  defences  than  payment  were  the  only 
objection  to  this  act,  it  mi^ht  well  be  that  it  would  be  unconstitutional 
only  pro  tanto,  and  valid  for  all  other  purposes ;  but  ^iler  much  cou- 
sideration,  we  are  of  opinion  that  it  is  void  as  a  whole,  because  it 
amounts  to  a  taking  of  defendant's  property,  not  by  the  judgment  of 
his  peers  or  the  law  of  the  land,  and  is  tnerefore  repugnant  to  section  9 
of  the  bill  of  rights. 

The  phrase  "  law  of  the  land,"  (or  "  due  course,"  or  "  process  of  law," 
which  mean  substantially  the  same  thing — Cooley  Constl.  Lim.  353), 
says  Coulter,  J., Brown  vs.  Hummell,  6  Barr,  91,  means  "  the  law  of  the 
individual  case,  as  established  in  a  fkir  and  open  trial,  or  an  opportunity 

fiven  for  one  in  court,  and  by  due  course  or  process  of  law."  60 
liompson,  J.,  in  Fetter  vs.  WiU,  10  Wr.  461,  says,  it  "  means  judgment 
of  law  in  its  regular  course  of  administration  through  courts  of  justice." 
And  the  same  definition  is  given  by  Agnew,  J.,  in  Oraig  vs.  Kline,  15 
8m.  413. 

It  must  be  admitted  that  these  definitions  do  not  apply  literally,  so 
as  to  require  a  trial  by  the  ordinary  judicial  tribunals  in  cases  coming 
under  the  regulation  of  the  police  power  of  the  Commonwealth,  and  it 
was  strongly  argued  by  the  counsel  for  plaintifi^  in  this  case  that  the  act 
is  valid  as  an  exercise  of  the  police  power.  Much  reliance  upon  this 
part  of  the  argument  was  placed  on  Kennedy  vs.  Board  of  Health,  2* 
jSarr,  366.  In  that  case  tne  board  of  health  filed  a  claim  against 
defendant's  lot  for  the  expense  of  removing  a  nuisance  therefrom,  and 
it  was  held  that  on  the  trial  the  defendant  could  not  dispute  the  fact  that 
a  nuisance  had  existed.  It  is  somewhat  remarkable  that  no  constitu- 
tional question  was  raised  in  that  case,  but  the  views  of  the  court  are 
clearly  indicated  when,  to  the  argument  of  counsel  for  plaintiff  in  error, 
that  there  was  "  not  a  shadow  of  evidence  that  there  was  any  nuisance," 
Sereeant,  J.,  replied :  The  Legislature  have  given  the  board  of  health 
final  judicial  power  on  that  subject."  This  is  the  key-note  of  the  deci- 
sion. The  State,  in  the  exercise  of  its  police  power,  may  pass  by  the 
ordinary  judicial  tribunals,  but  it  cannot,  even  in  this  class  of  cases, 
take  a  citizen's  property  without  an  adjudication  of  some  tribunal 
authorized  by  law,  upon  the  facts  of  the  case  which  justify  the  taking. 
The  ground  upon  which  all  summary  remedies,  out  of  the  usual  course 
of  law,  have  been  sustained  is,  that  they  afford  an  equivalent  by  the 
judgment  of  a  special  tribunal,  and  I  have  not  been  able  to  find  any 
case  in  which  an  act  of  assembly  has  been  sustained  which  provided  for 
the  taking  of  private  property  outside  of  the  ordinary  course  of  the  law, 
without  such  equivalent  adjudication.  Kennedy  vs.  Board  of  Health, 
2  Barr,  366 ;  CUy  vs.  Houseman,  2  Phila.  349 ;  Craig  vs.  Kline,  16  8m. 
413 ;  Easby  vs.  Philadelphia,  17  Sm.  337. 

Tried  by  this  standard,  the  act  of  1848  is  found  wanting.  It  pro- 
vides, that  "  It  shall  be  the  duty  of  the  commissioners,  .  .  .  upon  corn- 
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plaint  by  any  person  owning  property  on  said  river  .  .  .  that  said  banks, 
or  any  part  of  them,  are  out  of  repair  ...  to  give  notice  forthwith  to  the 
owner  ...  to  repair  the  same  within  forty-eight  hours  .  .  .  and  in 
case  such  owner  shall  neglect  or  re^se  to  cause  such  repairs  to  be 
made  ...  it  shall  be  the  duty  of  such  commissioners  to  cause  the  said 
banks  to  be  well  and  thoroughly  repaired,"  etc. 

Not  only  is  there  here  no  provision  for  a  hearing  of  the  party  to  be 
charged,  but  none  even  for  an  investi^tion  and  judgment  by  any  tribu- 
nal at  all.  The  complaint  of  any  neighboring  owner  makes  it  at  once 
incumbent  on  the  commissioners  to  notify  the  owner  to  repair,  and  if  he 
neglects  or  refuses,  then  it  is  imperative  on  them  not  to  examine  and 
determine  whether  repairs  are  necessary,  but  to  "  cause  the  said  banks 
to  be  well  and  thoroughly  repaired."  Such  a  regulation  subjects  the 
projjerty  of  one  citizen  to  be  charged  by  the  private  act  of  another,  with- 
out investigation  or  determination  bv  anjr  public  officer  or  tribunal,  even 
quasi  judicial.  Such  regulation  is  in  violation  of  the  letter  as  well  as 
the  spirit  of  the  bill  of  rights. 

We  are  also  of  opinion  that  the  act  is  objectionable  as  a  taking  of 
private  property  for  a  private  use.  The  Legislature  in  the  exercise  of 
Its  police  power  for  public  purposes,  such  as  the  preservation  of  naviga- 
tion, or  of  the  public  health,  or  other  similar  use,  may  undoubtedly 
char^  riparian  owners  with  the  burden  of  maintaining  walls  or  banks, 
and  m  so  doing  the  Legislature  itself  may  make  the  adjudication  of  the 
necessity  of  the  work  to  be  done.  It  is  sufficient  to  say  that  no  such 
public  purpose  appears  in  this  enactment  It  is  an  act  applicable  only 
to  a  small  locality,  and  so  far  as  can  be  gathered  from  its  text  and  its 
provisions,  intend^  to  accomplish  only  a  local  and  private  purpose, 
^or  such  purpose,  though  not  in  terms  prohibited. in  the  Constitution,  it 
is  now  settlea  law  that  the  Legblature  cannot,  either  with  or  without 
compensation,  take  or  charge  private  property.  PcUairefa  Appeal,  17 
8m.  486. 

Judgment  for  defendant  on  the  point  reserved. 
David  W.  Sellers,  Esq.,  for  plaintiffi 
Oscar  Meyers,  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  31,  p.  20.] 

Daniel  Williams  and  George  C.  Williams,  Executobs  op 
Anthony  Williams,  deceased,  w.  De  Haven  &  Brother. 

One  eo-exeootor  ctnnot  release  a  debtor,  for  a  deposit  made  in  the  names  of  both 

executors. 

A  motion  for  judgment  ibr  want  of  a  sufficient  affidavit  of  defence. 
Opinion  delivered  January  10, 1874,  by 

Hare,  P.  J. — ^The  question  presented  in  this  case  is,  so  far  as  I  am 
aware,  one  of  the  first  impression.  It  is,  whether  one  co-executor  can, 
without  the  knowledge  and  assent  of  the  other,  release  a  demand  arising 
from  a  deposit  made  in  the  names  of  both,  and  agree  to  look  solely  to  the 
fond  in  the  hands  of  the  assignee,  to  whom  the  debtor  has  transferred 
his  property  for  the  benefit  of  his  creditors. 

Tne  inclination  of  the  court  in  the  first  instance  was  in  favor  of  the 
validity  of  the  defence,  but  an  attentive  examination  of  the  authorities 


Digitized  by 


174 


PHILADELPHIA  REPORTS. 


has  led  to  an  opposite  result  It  is  well  settled  in  general,  that  the  acts 
of  one  co-executor  bind  all  the  others,  by  reason  of  the  confidence 
reposed  in  them  individually,  in  consequence  of  which  each  has  full 
power  over  the  assets.  Beltzhoever  vs.  Varragh^  16  S.  &  R.  327,  329. 
This  is  an  exception  to  the  rule  that  when  a  trust  or  authority  is  dele- 
gated for  mere  private  purposes,  the  concurrence  of  all  who  are  intrusted 
with  the  power  is  requisite  to-  its  due  execution  {Sinclair  v&  Jackson, 
8  Co  wen,  533,  583),  and  distinguishes  executors  from  trustees,  who  are 
regarded  by  equity  as  forming  one  collective  trustee,  and  must^  there- 
fore, execute  the  duties  of  the -office  in  their  joint  capacity.  Vandever*^ 
Appeal^  8  W.  &  8.  405,  409.  Hence  a  payment  to  one  executor,  or  a 
release  from  him,  extinguishes  the  debt,  although  he  misapplies  the 
money,  and  no  part  of  it  comes  to  the  use  of  the  estate.  Herbert- ys, 
PigoU,  2  C.  &  M.  384.  For  a  like  reason,  one  may,  where  the  circum- 
stances require  it,  take  part  and  release  the  residue,  or  accept  goods 
or  securities  in  satisfaction  {Smith  vs.  Everett,  27  Beavan,  446 ;  Oilman 
vs.  JSefUy,  55  Maine,  120) ;  and  it  will  make  no  difference  if  the  case  be 
free  from  fraud,  that  the  compromise  is  ejected  without  the  knowledge 
of  the  co-executor,  or  that  it  is  against  his  wishes.  Murray  vs.  Blatai- 
ford,  1  Wend.  583;  Herbert  vs.  I%gott,  2  C.  &  M.  183.  It  results  from 
this  principle  that  one  of  several  co-executors  is  not  answerable  for  the 
acts  or  defaults  of  his  companions,  unless  he  was  negligent,  or  had 
notice  of  some  fact  or  circumstance  rendering  it  a  duty  to  interfere. 
Townley  vs.  S/ierbome,  1  Bridgman,  39. 

It  is  at  the  same  time  equally  well  established,  that  the  executors  may 
join  in  the  administration  of  the  assets ;  and  such  is  often  the  better 
course,  as  affording  an  additional  guarantee  to  the  creditors  and  legatees. 
Under  these  circumstances  each  is  responsible  for  the  safe-keeping  of  the 
fund,  and  cannot  allege  the  neglect  or  misconduct  of  another,  as  an 
excuse  for  a  loss  which  would  not  have  occurred  if  he  had  been  diligent 
Mendea  vs,  Chiedalla,  2  J.  &  H.  259.  Ordinarily,  an  executor  is  not 
liable  for  non-feasance,  but  if  he  enters  on  the  execution  of  any  part  of 
the  trust  he  cannot  stop  short,  and  must  do  all  that  is  requisite  to  con- 
duct the  business  to  a  successful  termination.  An  executor  who  unites 
in  the  collection  of  a  debt,  cannot  get  rid  of  his  responsibilitv  by  leaving 
the  proceeds  in  the  custody  of  his  associate,  and  should,  on  tne  contrary, 
take  such  measures  as  will  prevent  the  fund  from  being  used  without 
his  knowledge.  The  place  of  safe-keeping  must  consequently  be  one 
where  both  can  exercise  a  coutrol  or  supervision.  The  authorities 
accordingly  agree  that  money  which  has  been  received  by  a  co-executor 
should  be  deposited  to  their  joint  account,  and  if  this  precaution  is  not 
observed,  and  a  loss  ensues  through  the  fraud  of  him  who  is  intrusted 
with  the  fund,  a  chancellor  will  visit  the  consequences  on  both.  8ee 
Clough  vs.  Bond,  3  Mylne  &  Craig,  490 ;  Langford  vs.  Ooicoyne,  11 
Vesey,  333.  Under  these  circumstances  they  are  still  executors,  but 
executors  charged  with  a  fiduciary  obligation  which  renders  them  vir- 
tually trustees  as  it  regards  the  assets  which  they  have  received  and 
hold  in  common. 

The  existence  of  such  an  obligation  implies  the  power  to  fulfil  it 
Lex  neminem  eogit  ad  vana  seu  impossibilia.  It  were  futile  to  open  a 
joint  account  if  one  of  the  depositors  could  withdraw  the  money.  All 
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mast,  therefore,  uoite  in  the  receipt  or  check  in  order  to  discharge  the 
banker,  and  it  follows  that  he  cannot  rely  on  a  compromise  or  release 
bj  one  as  a  defence.  This  is  not  so  much  an  exception  to  the  rule,  that 
a  payment  to  a  oo-executor  discharges  the  debt,  as  a  return  to  the 
general  rule,  to  which  that  is  an  exception.  The  right  of  each  executor 
to  act  without  the  concurrence  of  the  rest  seems  to  have  been  the  growth 
of  circumstances.  A  testator  might  have  assets  in  different  counties, 
and  lying  as  far  apart  as  Canterbury  and  York.  It  mi^ht  be  difficult 
or  impracticable  to  find  any  one  who  was  able  and  willing  to  assume 
the  whole  responsibility,  and  he  might  appoint  a  representative  in  either 
province,  in  the  expectation  that  each  would  collect  what  lay  nearest  to 
his  own  door.  So  one  executor  may  be  chosen  for  his  knowledge  of 
accounts,  and  another  for  his  skill  and  sagacity  in  the  adjustment  of 
outstanding  and  disputed  claims.  Under  these  circumstances,  it  would 
hfi  useless  and  injurious  to  require  that  all  should  join  in  the  acts  that 
can  be  better  performed  by  one.  The  privilege  is  not  confined  to  execu- 
tors, but  extends  measurably  to  trustees,  who,  as  Lord  Keeper  Coventry 
observed,  in  Townley  vs.  8herhomef  may  permit  one  of  their  number  to 
receive  all  or  the  most  part  of  the  profits  without  a  breach  of  trust,  it 
falling  out  many  times  that  some  of  the  trustees  live  far  from  the  lands, 
and  are  put  in  the  trust  out  of  other  respects  than  to  be  troubled  with 
the  receipt  of  the  profits."  In  this  case,  as  in  that  of  executors,  the 
right  to  receive  necessarily  implies  the  power  to  give  an  acquittance. 

It  results  from  what  has  been  said  that  the  right  of  executors  to  sever 
in  the  execution  of  the  trust  is  a  concession  to  expediency,  which  should 
not  be  made  when  the  case  is  one  tor  care  and  judgment,  and  it  is  possi- 
ble for  all  to  unite  without  inconvenience.  It  does  not,  therefore,  exist, 
where  a  fund  arising  from  the  collection  or  sale  of  the  assets  comes  to 
the  hands  of  two  or  more  executors  or  administrators,  or  has  been 
deposited  to  their  joint  account.  Under  these  circumstances,  there  is 
nothing  to  exclude  the  principle  that  persons  acting  in  a  fiduciary 
capacity  must  concur  in  every  measure  affecting  the  interests  which 
they  represent  See  BelUhoever  vs.  Darragk,  16  S.  &  R.  829,  839; 
Mendes  vs.  OuedaUa,  2  J.  &  H.  259. 

The  rule  for  judgment  is  made  absolute. 

J,  W.  Hunsieker,  Esq.,  for  plaintiff. 

Samuel  Dickion,  Esq.,  for  defendant 


An  expression  of  intention,  by  one  ki  possesflion  of  real  estate,  "  to  claim  the  property, 
as  he  did  not  believe  the  plaintiff  had  any  title/*  is  a  sufficient  commencement  of 
adverse  ponsesslon ;  and  the  Hme  of  this  expression  is  a  question  for  the  jury : 
"  Whether  a  plaintiff  had  made  a  re-entry  for  condition  broken,  in  acoordance  with 
the  stipulations  of  Uie  deed,  is  a  question  for  the  jury." 


Ejectment.  Motion  for  rule  for  new  trial.  Opinion  delivered  Febru" 
ary  14, 1874,  by 

Thayer,  J. — ^The  defendant  and  his  lather  before  him  had  been  in 
poasession  of  the  land  for  forty-three  years — ^that  is,  from  1829  to  the 
commencement  of  this  action  m  1872.    But  at  the  end  of  the  first  ten 
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years,  that  in  1839,  the  possesBion,  so  far  as  it  could  be  considered  an 
adverse  possession,  was  interrupted  and  ended  hj  a  written  agreement 
made  between  George  App  (the  defendant's  fiither  and  grantor),  and  the 
plaintiff,  hy  which  George  App  agreed  to  purchase  the  lot  from  the 
plaintiff  on  a  ground-rent,  and  by  the  actual  payment  of  rent  under  the 
written  agreement.  These  payments  ended  on  the  4th  of  September, 
1850,  when  the  last  payment  was  made,  and  Greorge  App  demanded  a 
deed.  The  plaintiff,  not  complying  with  his  request,  although  several 
times  repeated,  George  App  refused  to  pay  any  more  rent,  remained  in 
possession  and  conveyed  the  property  to  his  son,  the  defendant,  who  had 
occupied  the  premises  for  a  long  time  previously,  and  has  been  in  poeses- 
sion  ever  since. 

The  written  agreement  of  sale  signed  bv  the  parties  being  sufficient 
to  take  the  case  out  of  the  statute  of  frauds,  and  being  followed  by  the 
possession  of  George  App  under  it,  the  plaintiff  could  have  no  right  to 
the  possession  so  long  as  it  remained  in  force,  but  only  to  the  rent.  If 
it  was  rescinded,  then  the  plaintiff  may  demand  the  possession,  unless  an 
adverse  possession  has  been  acquired  in  the  interval  which  has  elapsed 
between  the  rescission  and  the  commencement  of  this  suit.  It  is  quite 
plain  that  after  the  rescission  of  the  contract  it  was  competent  for 
George  App  and  his  son  to  acquire  a  title  by  adverse  possession.  That 
such  an  adverse  possession  had  existed  did  not  admit  of  doubt  under  the 
evidence.  The  material  question  was,  when  it  had  commenced,  and 
whether  it  had  existed  for  twenty-one  years  before  the  commencement  of 
this  suit.  George  App  had  sent  a  letter  to  the  plaintiff,  on  the  24th  of 
April,  1851,  denying  nis  title  in  formal  terms.  This  action  of  ejectment 
was  commenced  on  tne  22d  of  April,  1872.  If,  therefore,  the  letter  was  the 
beginning  of  the  adverse  possession,  it  is  clear  that  the  adverse  posses- 
sion lacked  at  least  one,  and  perhaps  two  days  of  the  twenty-one  years 
required  by  the  statute  to  make  it  a  good  title;  one  day  if  the  adverse 
possession  began  on  the  24th  of  April,  two  days  if  it  commenced  on  the 
day  afler.  But  there  was  evidence  in  the  case  which  would  have  ren- 
dered it  improper  for  the  judge  who  tried  the  case  to  give  a  positive 
instruction  to  the  jury  that  the  adverse  possession  had  not  commenced 
before  the  date  of  the  formal  letter  denying  the  plaintiff's  title  which 
George  App  had  sent  to  the  plaintiff.  George  App  had  stopped  paying 
rent  on  the  4th  of  September,  1850.  Mr.  Foley,  the  plaintiff* s  agent 
and  clerk,  testified  that  when  the  last  payment  was  made  App  had 
demanded  his  deed  ;  that  he  had  subsequently  demanded  it  again ;  that 
after  the  last  payment  of  the  rent,  Samuel  App  told  him  that  "he 
intended  to  claim  the  property  because  he  did  not  believe  that  the 
plaintiff  had  any  title."  He  asked  if  the  plaintiff  was  prepared  to  give 
the  deed,  to  which  Mr.  Foley  replied,  No.  Samuel  App  tnen  said,  "  I 
want  you  to  understand  that  my  father  will  pay  no  more  rent."  These 
are  expressions  which  indicate  plainly  enough  the  commencement  of  a 
hostile  possession.  The  precise  time  at  which  they  were  used  was  not 
stated  by  the  witness.  It  was  only  relatively  fixed  by  reference  to  the 
last  payment  of  rent  on  the  4th  of  September,  1850.  Samuel  App  had 
for  many  years  occupied  the  building  which  his  father,  George  App,  had 
erected  upon  the  premises,  as  a  watchmaker.  Under  this  state  of  the 
evidence  it  must  be  obvious  that  the  court  could  not  do  otherwise  than 
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to  leave  it  to  the  jury  to  say,  whether  the  conversation  referred  to 
occurred  before  the  letter  was  sent  to  the  plaintifif  or  afterwards.  If 
before,  it  was  evidence  from  which  the  jury  might  properly  find  that  the 
adverse  possession  had  commenced  before  the  date  of  that  letter.  The 
jury  found  the  question  of  adverse  possession  in  favor  of  the  defendant. 
It  was  a  fact  for  their  determination,  was  fairly  left  to  them,  and  we  see 
no  reason  to  disturb  their  verdict  on  that  account 

The  property  in  dispute  belonged  originally  to  Mary  Penn,  the  wife 
of  Richard  Penn.  By  an  indenture  dated  July  1,  1784,  Richard  and 
Mary  Penn  had  leased  the  premises  for  ten  thousand  years  to  one  Scipio 
Worm  ley,  at  an  annual  rent  of  $13.33.  The  plaintiff  had  acquired  a 
title  to  tills  rent  charge  and  to  the  reversion  of  the  land,  from  the 
Peons.  Before  he  could  show  any  title  to  the  po6ses:sion  of  the  land  it 
was  necessary  that  he  should  prove  that  the  particular  estate  granted  to 
Scipio  Wormley  had  been  destroyed.  He  accordingly  produced  evi- 
dence to  show  that  the  estate  of  the  lessee  had  been  forfeited  by  a 
re-entry  for  non-payment  of  the  rent  To  this  it  was  replied  bv  the 
defendant  that  the  re-entry  was  void,  because,  by  the  terms  of  the  lease, 
the  right  of  re-entry  was  reserved  only  upon  condition  that  no  sufficient 
distress  could  be  found  upon  the  premises  to  pay  the  rent  in  arrear,  and 
he  alleged  and  adduced  evidence  to  prove  that  there  was  a  sufficient  dis- 
tress upon  the  premises  when  the  re-entry  was  made.  The  court  left  it 
to  the  jury  upon  the  evidence,  to  say  whether  there  was  or  was  not 
And  we  are  of  opinion  that  it  was  rightly  left  to  the  jury  to  determine 
the  validity  of  the  re-entry  thus  brought  into  question  by  the  allegations 
and  proofs  of  the  defendant  The  plaintifi*  was  obliged  to  make  out  his 
own  title  before  he  could  disturb  the .  defendant  in  his  possession.  If 
no  valid  re-entry  had  been  made  the  lease  for  ten  thousand  years  was 
outstanding,  and  the  plaintiff  had  no  right  to  the  possession  and  no 
standing  in  court  He  had  a  right  to  forfeit  the  term  by  a  re-entry. 
Whether  he  had  done  so  in  accordance  with  law  and  the  stipulations  of 
the  deed,  was  necessarily  left  to  the  determination  of  the  jury. 

The  other  reasons  for  a  new  trial  are  not  sustained.  The  plaintifTs 
fourth  point  was  affirmed,  and  not  refused,  as  erroneously  stated  in  the 
reasons,  and  the  lease  of  the  adjoining  premises  which  the  plaintiff 
offered  in  evidence  was  clearly  irrelevant  to  the  issue. 

Rule  refused. 

George  T.  Bispliam  and  William  H,  Rawle^  Eiqs.,  for  plaintiff. 
J,  D.  Bennett,  Esq.,  for  defendant. 

[Leg.  Int,  Vol.  31,  p.  76.] 

RiEGEL  VS.  CUNNINGHAJI. 

It  is  DO  defence  to  an  accommodation  note  that  it  came  into  plaintiff's  hands  after 
maturity,  if  it  came  to  him  from  one  who  acquired  it  for  value  before  maturity. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence.  Opinion 
delivered  March  3.  1874,  by 

Mitchell,- J. — The  affidavit  sets  forth  that  "the  defendant  never 
received  any  consideration  for  the  indorsement  of  the  said  note,  and  that 
plaintiff  came  into  possession  of  the  said  note  after  it  was  overdue  and 
protested."  If  the  aefendant  had  gone  a  step  further,  and  set  out  that  the 
12 
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note  came  to  plaintifTs  hands  ^rom  ihe payee  after  roatarity,  or  that  it  had 
not  before  maturity  been  in  the  hands  of  any  holder  for  value,  then  un- 
doubtedly the  affidavit  would  have  been  good.  Had  this  omission  to  state 
facts  necessary  to  a  complete  defence  been  unintentional,  the  defendant 
could  have  had  another  opportunity  by  a  supplemental  affidavit,  but 
his  counsel  very  frankly  admitted  at  the  argument  that  the  money  had 
been  loaned  to  the  maker,  Brenneman,  by  one  Frick,  upon  the  credit  of 
defendant's  indorsement.  The  case  was  therefore  a  loan  of  defendant's 
credit,  coming  squarely  within  the  ruling  o£  Appleton  vs.  DoruUdson,  3 
Barr,  382 ;  Lord  vs.  Ocean  Bank,  8  H.  384;  and  Moore  vs.  Baird,  6  C. 
138.  The  note,  therefore,  being  perfectly  good  in  the  hands  of  Frick, 
the  fact  that  he  passed  it  to  plaintiff  after  maturity  is  utterly  immaterial. 
Rule  absolute. 

Isaac  Gerharty  Esq.,  for  plaintiff. 
Joseph  Jackson,  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  31.  p.  76.] 

Walsh  vs.  Kenedy. 

1.  Where  a  man  in  his  last  illness  and  about  to  make  his  will,  signed  a  promissory 

note  payable  to  a  third  person,  and  left  it  in  the  hands  of  his  executor^  under  cir- 
cumstances which  gave  rise  to  a  strong  presumption  that  he  intended  it  as  a  gift: 
Hdd^  that  an  action  could  not  be  maintained  upon  it  without  proof  of  a  valuable 
consideration. 

2.  Query.  Whether,  with  proof  of  a  valuable  consideration,  an  action  could  be  main- 

tained upon  it,  it  never  having  been  delivered  to  the  payee,  either  by  the  decedent 
or  his  executor. 

Motion  for  rule  to  take  off  nonsuit.  Opinion  delivered  January  24, 
1874,  by 

Thayer,  J. — The  declaration  was  upon  a  promissory  note  for  $5000, 
made  by  James  E.  McCulla,  the  defendant's  testator,  and  payable  to  the 
pjaintifi's  order ;  to  which  was  added  the  common  count  for  services. 
The  only  witness  examined  by  the  plaintiff  was  the  defendant  Kenedy, 
executor  of  McCulla.  At  the  trial  he  produced  from  his  possession, 
upon  the  plaintiff's  call,  a  promissory  note  for  $5000,  signed  by  McCulla 
and  payable  to  the  plaintiffs  order.  Being  examined,  he  testified  that 
the  note  was  signed  by  McCulla  during  his  last  illness ;  that  he,  Kenedy, 
had  never  delivered  it  to  the  plaintiff,  but  that  after  the  death  of 
McCulla  he  had  put  a  stamp  upon  the  note  and  retained  it  in  his  own 
possession  ever  since.  He  declared,  however,  that  he  would  have  paid 
the  note  if  the  family  of  the  deceased  had  not  immediately  objected  to 
his  doing  so.  Being  questioned  as  to  the  purpose  for  which  the  note 
was  signed,  he  said  that  the  decedent  told  him  that  "  he  wanted  to  give 
Dan  $5000,"  that  he  then  went  on  to  talk  about  his  will,  that  he 
assigned  as  a  reason  for  not  putting  the  $5000  to  Walsh  in  his  will  the 
dissatisfaction  of  his  family  ;  that  if  they  fought  the  note  he  could  not 
help  it. 

Kenedy  further  testified,  that  the  plaintiff  Walsh  was  in  the  employ 
of  McCulla,  and  had  charge  of  his  business ;  that  he  received  a  salary 
of  $125  per  month,  which  was  overdrawn  at  the  time  of  McCulla  s 
death  ;  that  nothing  was  due  to  tbe  plaintiff  on  account  of  salary,  or  on 
any  ether  account,  that  he  knew  of ;  that  some  time  afler  the  decedenl 
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had  signed  the  note,  he,  Kenedy,  asked  him  if  he  did  not  intend  to  allow 
anything  to  Feeny,  who  was  also  in  his  employ,  to  which  the  decedent 
had  responded,  that  Feeny  did  not  deserve  anything;  that,  notwith- 
standing this,  he  had  given  Feeny  also  a  note  for  $2000 ;  that  plaintiff, 
after  McCulla's  death,  had  made  no  claim  for  anything  due  to  nim,  but 
un  the  contrary,  had  settled  with  the  witness  at  tlie  rate  of  $125  per 
month,  and  had  borrowed  from  the  witness  a  sum  sufficient  to  refund  to 
the  estate  the  amount  which  he  had  overdrawn ;  that  the  profits  of  the 
business  under  the  plaintiff's  management  were  very  large,  amounting 
to  as  much  as  $23,000  during  the  nine  months  preceding  McCulla's  death. 

Upon  this  testimony  the  plaintiff  was  nonsuited. 

Passing  by  the  difficulty  which  stands  upon  the  threshold  of  the 

Plaintiff's  case,  that  this  note  was  never  delivered  to  him  either  by 
[cCulla  or  his  executor,  it  is  quite  plain  that  the  circumstances  under 
which  it  was  made,  coupled  with  the  total  absence  of  proof  of  any  valu- 
able consideration  for  it,  must  be  fatal  to  the  plaintiff's  recovery.  The 
evidence  shows,  beyond  a  reasonable  doubt,  that  it  was  intended  as  a 
gratuity,  and  that  the  sick  man,  then  not  far  from  the  goal  of  his  earthly 
journey,  and  not  wishing  to  do  what  he  knew  would  not  be  agreeable  to 
his  family,  declined  to  put  the  gift  as  a  legacy  in  his  will,  but  was 
induced  by  some  cause  to  sign  the  note,  leaving  the  plaintiff  to  take  his 
chances  upon  it  with  the  law,  if  the  family  should  object — a  contingency 
which  he  plainly  foresaw  when  he  declared  that  "  if  they  fought  it  he 
could  not  nelp  it."  Why  should  he  expect  his  family  to  contest  the 
payment  of  a  just  debt?  The  executor,  who,  to  say  the  least,  seems  to 
have  interposed  no  cautionary  counsel  against  these  gifts  in  anticipation 
of  impending  dissolution,  subsequently  suggested  Feeny  also  as  a  proper 
recipient  of  the  sick  man's  bounty,  and  McK^ulla,  although  he  replied  at 
first  that  Feeny  did  not  deserve  anything,  was  actually  induced  by  some 
cause  to  sign  a  note  for  Feeny,  also  for  tne  sum  of  $2000. 

Transactions  such  as  these  are  to  be  very  closely  scrutinized  when 
they  come  into  courts  of  justice.  And  the  welfare  of  society  demands 
that  they  who  make  them  the  foundation  of  legal  claims  shall  show 
with  reasonable  certainty  that  they  rest  upon  the  solid  foundation  of 
legal  obligation  arising  from  valuable  consideration.  In  the  present 
case  there  was  no  proof  that  such  was  the  case,  but  the  whole  evidence 
went  to  show  that  the  object  to  be  accomplished  by  McCulla  was  to  give 
the  plaintiff  $5000  without  putting  it  in  his  will. 

Looking  upon  the  promissory  note  then  in  the  most  favorable  light 
in  which  the  plaintiff's  evidence  exhibited  it  on  the  trial,  it  can  be 
regarded  only  as  a  voluntary  instrument  for  which  no  consideration  had 
been  given,  and  which  was  intended  to  operate,  if  it  should  operate  at 
all,  as  a  gift.  But  considering  it  as  a  gift,  either  as  a  gift  inter  vivos,  or 
as  a  don^ttio  mortis  causa,  it  is  too  plain  for  argument  that  it  cannot  be 
made  the  foundation  of  an  action. 

There  was  no  evidence  to  support  the  other  count,  and  the  plaintiff's 
offer  fell  short  of  an  offer  of  proof  which  could  have  made  out  his  case, 
and  was  therefore  properly  rejected. 
Rule  reftised. 

J.  G.  Johnson,  Esq.,  for  plaintiff. 
Barger  &  Gross  for  defendants. 
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[Leg.  Int.,  Vol.  31,  p.  52.] 

The  City  of  Philadelphia  vs.  Fell. 


1.  A  city  ordinance  authorized  the  paving  of  Beckett  street  from  Woodland  street  to 

Forty-third  street,  and  the  city  made  a  contract  with  the  plaintilfs,  for  paving  the 
street  between  those  two  points.  The  plaintiffs  were  prevented  from  paving  the 
whole  distance  by«n  act  of  assembly,  which  prohibited  the  opening  of  streets 
through  Hamilton  park.  The  work  was  done  by  the  plaintiffs  under  the  super- 
vision of  the  commissioner  of  highways^  and  was  approved  by  him  :  Held,  that 
the  plaintiffs  having  paved  the  street  as  far  as  they  were  permitted  by  law  to  pave, 
were  entitled  to  recover  from  the^)roperty-owner,  for  the  portion  of  the  work  with 
which  he  was  chargeable. 

2.  A  selection  of  the  paver  made  by  the  property-owners  is  not  vitiated  by  the  fact 

that  it  was  made  before  the  passage  of  the  ordinance  authorizing  the  paving  if  it 
was  allowed  to  remain  in  full  force,  unrevoked  and  unobjected  to,  and  the  work 
was  allowed  to  proceed  without  objection. 

3.  Other  points  relative  to  contracts  fur  paving  public  streets. 

Rule  for  a  new  trial  and  motion  for  judgment  on  reserved  points. 
Opinion  delivered  January  24,  1874,  by 

Thayer,  J. — By  an  ordinance  of  the  city  councils  approved  April 
13,  1869,  the  department  of  highways  was  authorized  and  directed  'Ho 
enter  into  a  contract  with  a  competent  paver  or  pavers,  who  shall  be 
selected  by  a  majority  of  the  owners  of  property  fronting  on  Beckett  street 
from  Woodland  street  to  Forty-third  street,  for  the  paving  thereof  the  con- 
ditions of  which  contract  shall  be,  that  the  contractor  or  contractors 
shall  collect  the  cost  of  said  paving  from  the  property-owners  respec- 
tively, and  shall  also  enter  into  an  obligation  with  the  city,  to  keep  the 
saki  street  in  good  condition  for  three  years  after  the  paving  is  finished." 
On  the  24th  of  June,  the  city,  by  the  chief  commissioner  of  highways, 
entered  into  a  written  contract  with  Cunningham  and  McNichol,  the 
plaintiffs,  to  pave  Beckett  street  from  Forty-third  street  to  Woodland  street. 

On  the  trial,  it  appeared  that  the  plaintiffs  had  paved  Beckett  street, 
from  Woodland  street  to  a  point  405  feet  west  of  Forty-second  street.  It 
also  appeared  that  the  remaining  distance  .between  this  point  and  Forty- 
third  street,  was  a  part  of  the  property  of  the  Hamilton  Park  Association, 
a  corporation  incorporated  by  an  act,  approved  March  17,  1864  (P.  L. 
1864,  p.  192),  and  that  it  had  not  been  paved  in  consequence  of  an  act  of 
assembly,  approved  July  18,  1863  (P.  L.  1864,  Appendix  p.  1113),  which 
enacted,  that  no  street  should  be  opened  or  continued  across  or  within  the 
limits  of  said  tract  of  land,  during  the  period  in  which  it  should  be  held 
and  used  as  a  park  without  the  consent  of  the  owners  thereof 

The  defendant  insisted  that  inasmuch  as  the  ordinance  of  councils 
had  only  authorized  the  highway  department  to  enter  into  a  contract 
for  the  paving  of  the  whole  distance  between  Woodland  street  and  Forty- 
third  street,  and  inasmuch  as  the  contractors  had  by  the  contract  made 
with  the  city  expressly  undertaken  to  pave  Beckett  street  the  whple  dis- 
tance from  Woodland  street  to  Forty-third  street,  and  in  point  of  fact 
had  paved  only  a  part  of  the  distance  contracted  for,  they  could  not 
recover.  This  was  the.  principal  question  of  law  in  the  case,  and  on 
the  trial  it  was  reserved.  The  commissioner  of  highways  testified  on 
the  trial,  that  he  had  supervised  the  paving  during  its  progress,  that 
he.  had  inspected  it  when  finished,  that  it  was  done  in  accordance  with 
law  and  met  his  approval.  It  was  quite  plain  upon  the  evidence, 
that  the  city  officials  approved  of  the  prosecution  of  the  work  as  far  as 
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the  point  to  which  it  was  actually  completed,  and  that  there  was  an 
impossibility  of  prosecuting  it  beyond  that  point,  in  consequence  of  the 
proRibition  of  the  statute,  a  circumstance  which  &(ieems  to  have  been 
overlooked,  at  the  time  of  the  passage  of  the  ordinance. 

Are  the  contractors,  who  appear  to  have  acted  in  good  faith,  to  go 
unpaid  for  the  work  actually  done,  because  they  did  not  perform  that 
part  of  the  contract,  which  the  law  prevented  them  from  performing, 
and  in  the  non-performance  of  which  the  city,  by  the  executive  agents 
to  whom  the  supervision  of  the  matter  was  confided,  acquiesced  ?  If  the 
city  councils,  through  ignorance  of  the  restraining  statute,  authorized  a 
contract  too  large  in  its  terms,  and  thereby  induced  Cunningham  and 
McNichol,  through  the  same  ignorance,  to  enter  into  it,  and  if  Cunning- 
ham and  McNichol  performed  the  contract  as  far  as  it  was  lawful  to 
perform  it,  are  they  now  to  be  told  that  they  have  no  right  to  be  paid 
for  the  part  which  they  performed,  because  the  law  prevented  the  per- 
formance of  the  residue?  To  affirm  this  would  seem  to  affirm  a  mani- 
fest injustice.  True,  the  ordinance  required  the  whole  distance  to  be 
paved,  and  the  ordinance  was  the  foundation  of  the  agreement,  the  law 
of  the  contract,  but  it  is  a  case  in  which  impotentia  excusat  legem.  If  H. 
covenants  to  do  a  thing  which  is  lawful,  and  an  act  of  Parliament  comes 
in  and  hinders  him  from  doing  it,  the  covenant  is  repealed.  1  Salk.  198; 
Ijord  Anglesea  vs.  Churchwardens  of  Rugley^  6  Q.  B.  107,  114.  But  is 
the  whole  covenant  repealed  when  it  is  capable  of  division,  and  one 
party  performs  it  as  far  as  it  can  legally  be  performed,  and  with  the 
knowledge  and  approbation  of  the  other  party?  We  think  not.  In 
such  a  case  the  party  cannot  lawfully  be  deprived  of  his  compensation 
for  the  part  lawfully  performed. 

But  it  is  said  that  the  only  authority  which  the  highway  depart- 
ment had  over  the  subject,  was  to  procure  the  paving  of  Beckett  street 
throughout  the  whole  distance  from  Woodland  street  to  Forty-third 
street,  and  that  if  the  street  could  not  be  lawfully  paved  for  the  whole 
distance  mentioned  in  the  ordinance,  the  highway  department  had  no 
authority  to  accept  of  less,  or  to  authorize  the  paving  as  far  it  could  be 
lawfully  done.  Corporate  agents,  and  especially  the  agents  of  municipal 
corporations,  are  to  be  connned  doubtless  within  the  literal  boundaries 
of  the  authority  delegated  to  them.  In  general,  this  rule  is  to  be  rigidly 
enforced.  It  is  one  of  the  necessary  defences  against  dishonesty,  and  a 
profligate  administration  of  municipal  aflairs.  And  I  may  add,  it  is  a 
rule  which  this  court  has  always  been  strenuous  to  maintain,  and  which 
it  would  not  willingly  relax.  It  has  no  application,  however,  to  the 
circumstances  of  this  case,  for  here  has  been  no  unwarrantable  depar- 
ture from  the  letter  of  the  authority.  The  city  councils  authorized  their 
agents  to  have  a  work  performed,  which  up  to  a  certain  point  was  alto- 
gether lawful,  and  beyond  which  the  performance  was  prohibited  by 
Jaw.  Was  not  this  a  good  authority  to  the  agent  to  have  the  work  per- 
formed as  &r  as  it  was  lawful  ?  Especially  as  the  ordinance  remained  unre- 
pealed, and  stands  to  this  day  the  evidence  of  a  sufficient  authority  for 
everything  which  could  be  lawfully  done  under  it.  It  is  to  be  observed 
also,  that  the  highway  department,  in  the  form  of  the  contract,  followed 
in  good  faith  the  very  letter  of  the  ordinance,  and  thereby  fell  into  the 
same  error  which  the  councils  themselves  had  committed :  for  the  agree- 


182 


PHILADELPHIA  REPORTS. 


nient  which  they  prepared  for  the  contractors,  and  which  they  required 
them  to  sign,  bound  them  to  pave  the  whole  distance  from  Woodland 
street  to  Forty-third  street.  We  can  come  to  no  other  conclusion  upon 
the  evidence,  than  that  the  parties  to  the  contract  acted  in  good  faith. 
It  seems  to  be  highly  probable  that  they  were  ignorant  of  the  existence 
of  the  act  of  July  18, 1863,  which  was  a  private  act,  and  might  therefore 
well  be  unknown  to  the  parties,  and  which  prohibited  the  opening  of  streets 
through  the  Hamilton  park  grounds.  And  we  are  of  opinion  that  the 
plaintiffs  ought  not  to  be  prejudiced  by  this,  but  that  inasmuch  as  they 
have  performed  the  contract  as  far  as  it  could  be  lawfully  performed, 
the  first  point  must  be  resolved  in  their  favor. 

Several  minor  objections  were  urged  by  the  defendant.  The  first  was, 
that  the  terms  of  the  ordinance  which  require  the  pavers  to  be  selected 
by  a  majority  of  the  owners  of  property  fronting  on  Beckett  street  from 
Woodland  street  to  Forty-third  street,  were  not  complied  with.  It  can- 
not be  denied  that  the  paper  dated  March  27,  1870,  agreeing  that  the 
paving  should  be  done  by  the  plaintifi&,  was  signed  by  a  majority  of  the 
property-holders  on  Beckett  street  between  Woodland  street  and  Forty- 
third  street.  It  is  true,  that  in  the  paper  referred  to,  they  describe 
themselves  as  the  owners  of  property  on  Beckett  street,  between  Wood- 
land street  and  a  point  405  feet  west  of  Forty-second  street,  but  it  was 
in  evidence  that  the  ground  throughout  the  whole  remaining  distance, 
that  is,  from  the  point  indicated  to  Forty-third  street,  all  belonged  to 
one  person,  viz. :  the  corporation  known  as  the  Hamilton  Park  A^cia- 
tion,  and  counting  in  the  association  as  an  owner,  it  is  quite  clear  that  the 
signers  of  the  paper  were  a  majority  of  owners  between  Forty-second  and 
F<)rty- third  street.  This  was  one  of  the  facts  in  issue  and  was  found  by 
the  jury  in  favor  of  the  plaintifis,  and  found  upon  sufficient  evidence. 

It  was  also  objected  that  the  paper  signeci  by  the  majority  of  the 
owners  was  dated  before  the  passage  of  the  ordinance.  We  do  not  think 
this  a  tenable  objection.  It  would  be  putting  a  very  rigid  construction 
upon  the  requirements  of  the  ordinance,  to  hold  that  a  selection  made 
immediately  before  the  passage  of  the  ordinance,  and  in  anticipation  of 
it,  is  void  under  its  provisions,  and  is  to  prevent  a  recovery  by  the  party 
who  has  done  the  work  upon  the  faith  of  it,  especially  in  view  of  the  fact 
that  the  majority  allowed  their  selection  to  remain  in  full  force,  making 
no  other  selection,  and  permitting  the  work  to  proceed  in  accordance  with 
the  selection  so  made,  when  they  might  have  revoked  it  at  any  time  before 
the  awarding  of  the  contract  Diekeraon  vs.  Peters,  21  P.  F.  Smith,  53. 

It  was  further  objected,  that  at  the  time  when  the  ordinance  author- 
izing the  paving  of  Beckett  street  was  passed  (April  13,  1869),  and 
when  the  selection  of  the  pavers  was  made  by  the  majority  of  property- 
ownei-s,  an  ordinance  then  in  force  (that  of  June  12,  1868)  required  all 
streets  which  might  be  paved  in  West  Philadelphia  (where  this  paving 
was  done)  "  to  be  laid  with  rubble  pavement,  or  material  to  be  approved 
by  the  chief  commissioner  of  highways,  which  shall  be  of  stone  irregular 
in  shape,  with  depth  from  six  to  nine  inches,  and  length  five  to  twelve 
inches,"  whereas  this  paving  had  been  done  with  cobble  stones.  But 
the  ordinance  of  J une  12, 1868,  was  repealed  so  far  as  it  related  to  Beckett 
street,  by  another  ordinance  passed  June  21,  1869,  which  was  before  the 
execution  of  the  contract  between  the  plaintiffs  and  the  city — the  con- 
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tract  being  dated  June  24, 1869.  Now  the  ordinance  authorizing  the 
paving  did  not  require  any  particular  kind  of  pavement  to  be  laid. 
Under  it  the  commissioner  was  authorize^  to  contract  for  any  kind  of 
pavement  which  might  be  in  accordance  with  the  city  ordinances  upon 
the  subject,  and  at  the  time  he  made  the  contract  for  the  city  with  the 
plain  life  the  cobble  stone  pavement  was  in  accordance  with  the  existing 
ordinances  upon  the  subject.  This  is  a  sufficient  answer  to  the  objection 
that  the  kind  of  pavement  required  by  law  was  changed  subsequent  to 
the  passage  of  the  ordinance  authorizing  the  paving  to  be  done.  So  far 
as  the  o^ection  rests  upon  the  fact  that  the  kind  of  paving  authorized 
by  the  city  ordinance  was  changed  by  another  ordinance  passed  subse- 
quent to  the  selection  of  the  pavers  by  the  majority  of  the  property- 
owners,  it  is  disposed  of  by  the  considerations  already  referred  to.  The 
selection  made  by  the  owners  was  allowed  to  remain  in  full  force  and 
unrevoked,  notwithstanding  the  commissioner  had  been  released  by  the 
ordinance  of  June  21, 1869,  from  the  restrictions  contained  in  the  ordi- 
uaoce  of  June  12, 1868.  It  is  argued  that  the  property-owners  might 
have  selected  other  pavers  if  they  had  foreseen  that  cobble  pavement 
was  to  be  used  instead  of  rubble  pavement.  If  so,  then  why  did  they 
not  revoke  their  selection  and  make  a  new  one  before  the  city  commis- 
sioner made  the  contract?  They  had  nleuty  of  time  in  which  to  do  so, 
but  they  allowed  their  selection  to  stana,  and  there  is  no  evidence  what- 
ever that  they  have  ever  objected  to  it,  or  have  ever  desired  to  bo 
released  from  it,  or  have  ever  desired  to  depart  from  it  or  annul  it,  or 
that  they  now  object  to  it.  .  The  objection  now  made  is  not  made  by  the 
majority  of  the  property-owners,  but  by  the  defendant  alone,  and  there 
is  no  reason  to  believe  that  they  approve  or  adopt  his  objection.  The 
instrument  which  is  the  evidence  or  the  selection  made  by  the  majority 
of  the  property-owners,  if  it  indicates  anything  with  respect  to  the  kind 
of  pavement  to  be  used,  plainly  indicates  that  the  cobble  pavement  was 
to  be  used,  for  the  price  nxed  is  the  price  for  laying  the  cobble  pave- 
ment, which,  as  is  well  known,  is  cheaper  than  the  rubble  pavement, 
and  that  is  the  price  at  which  the  city  contracted  with  the  plaintiffi, 
and  for  which  the  plaintiff!)  have  obtained  a  verdict.  It  would  seem 
that  the  property-owners  had  anticipated  the  repeal  of  the  ordinance  of 
June  12,  1868,  confining  the  commissioner  to  rubble  pavement,  other- 
wise they  would  not  have  fixed  upon  the  price  of  cobble  pavement.  The 
ordinance  was  repealed  on  the  21st  of  June,  1869,  and  the  commissioner 
made  the  city  contract  with  the  plaintiflSi  on  the  24th  of  June,  1869. 

Finally,  it  is  further  objected  by  the  defendant  that  there  was  no 
evidence  that  the  contract  had  been  approved  by  the  city  solicitor,  or 
that  the  plaintiffs  had  advertised  their  proposals.  There  was  no  evi- 
dence on  either  side  upon  the  subject.  In  the  absence  of  evidence  to 
the  contrary  the  public  officers  are  presumed  to  have  done  their  duty  in 
these  respects;  and  stabit  prassumptio  donee  probetur  in  eontrarium. 
We  are  relieved  therefore  from  considering  the  question,  whether  a  non- 
compliance with  these  directions  of  the  city  ordinances  would  have 
imperilled  the  plaintiff^'s  contract. 

Rule  discharged  and  judgment  for  the  plaintiffs  on  the  points  reserved. 

William  H.  Lex  and  H,  M.  Dechert,  Esqs.,  for  plaintiff. 

Victor  Ouillou  and  Samuel  Dickson,  Esqs.,  contra. 
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[Leg.  Int,  Vol.  31,  p.  98.] 

CoNiER  V8,  Whitney  el  oL 

1.  The  city  has  the  right  hy  ordinance  to  direct  the  seizing  and  saleof  estray  horses. 

2.  A  sale  on  the  day  of  its  advertisement  is  not  sufficient  notice  to  the  owner. 

Rule  for  a  new  trial.  Opinion  delivered  March  21,  1874,  by 
Brigqs,  J. — The  plaintiff's  horse  being  found  in  a  public  street  of 
this  city,  was  captured  by  one  of  the  mayor's  policemen,  under  the  pro- 
visions of  an  ordinance  passed  March  1, 1855,  requiring  police  officers 
to  take  up  any  horse  found  at  large  in  the  highways  of  the  city.  The 
ordinance  also  requires  that  such  horse  be  sold  after  notice  of  time  and 
place  of  sale  has  been  given  in  two  daily  newspapers  of  the  city,  unless 
the  owner  of  the  horse  redeem  him  before  sale  and  pay  the  expenses 
incurred. 

The  horse  was  captured  in  the  evening  of  the  4th  or  5th  of  May,  and 
sold  on  the  14th  of  the  same  month  at  10  o'clock  in  the  morning,  that 
being  the  time  fixed  for  the  sale  in  the  notice  given  on  the  day  of  sale  by 
the  advertisement  in  the  "  Public  Record"  and  "Philadelphia  Inquirer" 
(daily  papers  of  the  city).  The  defendants  purchased  the  horse  at  this 
sale.    The  plaintiff  replevied  him. 

At  the  trial  the  defendants  claimed  title  to  the  horse  by  virtue  of  the 
ordinance  and  their  purchase  under  it.  To  this  the  plaintiff  replied, 
that  the  ordinance  was  unconstitutional  in  this,  that  it  took  the  plain- 
tiff's property  without  due  process  of  law  or  adjudication  by  an  author- 
ized tribunal,  and  in  any  event  the  notice  by  advertisement  on  the  day 
of  sale  was  not  such  reasonable  notice  as  was  contemplated  by  the 
ordinance. 

We  are  of  opinion  that  the  councils  of  the  city  did  not  transcend 
their  powers  when  they  passed  the  ordinance.  The  charter  of  the  city 
confers  upon  the  councils  the  power  to  establish  by  ordinance  police 
regulations. 

The  necessity  of  such  an  ordinance  as  this  is  so  manifest  as  to  be  self- 
convincing,  as  the  want  of  power  to  capture  stray  horses  in  the  streets 
would  place  the  life  of  the  citizen  at  the  caprice  of  ungovernable  and 
vicious  animals.  The  bare  statement  of  such  a  result  carries  with  it 
the  presumption  that  the  Legislature  meant  to  give  the  city  authorities 
unfettered  jurisdiction  in  the  premises. 

But  by  the  terms  of  the  ordinance  a  notice  by  advertisement  is 
required  before  sale.  This  means  reasonable  notice.  In  this  case  the 
only  notice  given  was  by  advertisement  on  the  day  of  sale,  notwith- 
standing the  horse  had  been  captured  for  ten  days. 

In  the  absence  of  actual  notice  to  the  owner  we  do  not  think  the 
notice  by  advertisement  on  the  day  of  sale  was  such  notice  as  was  con- 
templated by  the  ordinance,  and  hence  upon  this  ground  a  new  trial 
is  ordered. 

Rule  absolute. 

John  Samuel,  Esq.,  for  plaintiff. 
Messrs.  Read  and  PdttU^  for  defendants. 
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[Leg.Int.,Vol.  31,  p.  98.] 

ROHRMAN  V8.  StEESE. 

If  an  owner  interferes  with  a  contractor,  and  subjects  him  to  his  command,  the 
contractor  is  not  liable  for  injuries  to  his  work  occasioned  thereby. 

Rule  for  a  pew  trial.    Opinion  delivered  March  21,  1874,  by 
Briqos,  J. — The  defendant  put  an  additional  story  on  his  house,  and 
employed  the  plaintiff  to  put  the  tin  on  the  roof.    The  plain  tiff- accord- 
in^lv  put  the  tin  upon  the  roof  at  the  defendant's  direction  before  the 
brick  walls  had  been  run  up.    He  did  this  upon  a  notice  from  the 
defendant  that  unless  he  proceeded  with  the  work  the  next  day  the 
defendant  would  employ  another  person  to  tin  the  roof.    After  the  roof 
was  tinned,  and  before  it  was  painted,  the  bricklayers  ran  up  the  wall, 
and  in  doing  so  dropped  bricks  upon  the  tin,  cutting  it  in  several  places 
so  badly  that  it  leaked,  and  greatly  damaged  the  interior  of  the  house. 
Afler  the  brick-work  was  finished  the  tinner  painted  the  roof  and  deliv- 
ered it  to  the  defendant  as  completed,  first  soldering  up  the  holes  which 
had  been  cut  by  the  bricks  being  dropped  upon  the  tin.    The  plaintiff 
filed  bis  lien  for  the  tin  and  tin-work,  and  issued  a  scire  faciaa  there- 
upon to  recover  therefor.    At  the  trial  the  defendant's  counsel  took  the 
position  that  the  damage  to  the  building  from  the  leakage  in  consequence 
of  the  tin  being  cut  should  be  deducted  from  the  plaintiff's  claim,  and 
now  upon  this  rule  for  a  new  trial,  he  presses  with  great  force,  that  the 
plaintiff,  and  not  the  defendant,  was  liable  for  the  mishaps  to  the  roof 
until  it  was  completed  by  being  painted  and  delivered  to  the  defendant. 

This,  as  a  general  proposition,  is  undoubtedly  correct,  and  would  be 
unanswerable  had  this  building  been  erected  as  buildings  generally  are, 
with  the  walls  up  before  the  roof  is  put  on.  Considering,  however,  that 
the  tin  was  put  on  at  this  exceptional  time,  at  the  command  of  the  defend- 
ant, under  circumstances  of  extra  hazard,  from  the  accidents  injuring 
the  roof,  we  do  not  think  that  the  plaintiff's  duty  should  be  measured 
by  the  rule  contended  for  so  earnestly  by  the  defendant's  counsel.  The 
plaintiff's  case  is  rather  an  exception  to  the  rule,  and  hence  should  not 
be  judged  by  it  The  defendant's  command  gave  the  plaintiff  no  alter- 
native but  to  proceed  with  the  work  at  once  or  to  abandon  it.  Surely 
the  plaintiff  should  not  be  answerable  for  accidents  tp  the  roof,  when  the 
work  was  done  not  by  the  contractor  at  his  own  time  and  pleasure  in 
the  performance  of  his  contract,  but  at  the  special  command  of  the 
defendant. 

We  do  not  understand  the  rule  to  be  that  an  owner  is  exonerated 
from  liability  even  where  there  is  a  contract,  when  he  interferes  with 
the  contractor,  and  subjects  him  to  his  command.  In  such  case  the 
contractor,  instead  of  remaining  master  of  the  contract,  is  subordinated  to 
and  b^omes  the  servant  of  the  owner;  and  this  shifts  the  liability  upon 
the  owner,  which  otherwise  would  remain  with  the  contractor. 

Kule  discharged. 

Joseph  Savidge  and  John  S.  PoweUy  Esqs.,  for  plaintiff. 

WUliam  J.  MeElroy  and  George  W.  Wollaston,  Esqs.,  for  defendant. 
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[Leg.  Int,  Vol.  31,  p.  108.] 

Martin  vs.  Dearie  et  al. 

The  coart,  on  application  of  plaintiff,  may  order  defendant  to  file  the  depositions  taken 
on  his  behalf,  on  payment  by  plaintiff  of  the  costs  for  taking  the  depositions. 

A  rule  on  defendants  to  file  depositions.  Opinion  delivere<l  March  28, 
1874,  by 

Brioos,  J. — The  defendant  took  the  deposition  of  a  witness  and 
declined  to  file  it.    Hence  this  rule  on  them  to  do  so. 

In  Gordon  vs.  Little^  8  S.  &  R.  533,  the  court  said :  "  When  the  depo- 
sition is  taken  it  ought  to  be  filed.  It  is  not  the  property  of  the  party 
on  whose  behalf  it  was  taken ;  nor  has  he  any  right  to  withhold  it. 
In  Nusaear  vs.  Arnold,  13  8.  &  R.  323 :  "  The  depositions  belong  to 
neither  party,  but  are  for  the  use  of  both,  and  should  be  delivers  to 
the  protnonotary  with  all  convenient  speed  as  soon  as  they  have  been 
taken."  And  in  BenneU  vs.  Williams,  7  P.  F.  Smith,  404:  "All  depo- 
sitions of  witnesses,  under  a  rule  of  court,  to  be  used  in  evidence  in  the 
trial  of  a  cause,  like  depositions  taken  under  a  commission,  must  be  filed 
with  the  prothonotary. ' 

While  the  direct  point  whether  depositions  taken  under  a  rule  of 
court  by  one  party  for  his  own  use  can  be  required  by  the  other  party 
to  be  filed  for  the  common  use  of  both  parties,  did  not  arise  in  any  of 
the  foregoing  cases,  yet  the  language  of  the  court  is  so  comprehensive 
that  we  have  no  doubt  it  would  so  rule  if  such  point  should  come 
directly  before  it  for  adjudication. 

The  rules  of  this  court  permit,  but  do  not  require  a  party  to  file  such 
depositions.  Nor  is  it  the  practice  of  the  bar  of  this  city  to  file  deposi- 
tions before  they  have  been  used  at  the  trial.  It  rather  regards  tneiu 
as  the  property  of  the  party  for  whose  use  they  are  taken,  and  who  has 
been  at  the  trouble  and  expense  of  procuring  them.  This  practice  is 
well,  sustained  by  the  reasoning  of  Mr.  Justice  Gibson  in  Gordon  vs. 
Little  (already  cited),  8  8.  A  R.  555.  He  says:  "  until  the  deposition 
is  actually  admitted,  I  cannot  see  upon  what  ground  it  is  to  be  consid- 
ered as  the  common  property  of  both  parties.  It  is  a  measure  of  pre- 
caution taken  by  the  one,  at  his  own  trouble  and  expense,  and  is  adverse 
to  the  other,  who  certainly  has  no  right  to  participate  in  the  benefit. 
He  could  have  examined  the  witness  for  himself,  and  might  just  as  well 
claim  a  continuance  on  account  of  the  absence  of  a  witness  on  the 
adverse  part,  because  he  depended  on  his  adversary  to  procure  his 
attendance.  He  has  no  right  to  calculate  the  chances  of  the  latter 
taking  a  particular  course ;  and  if  he  does  so,  it  ought  to  be  at  his  own 
risk.  Beside  the  abstract  injustice  of  the  thing,  substantial  injury 
would  be  done  by  permitting  a  deposition  to  be  introduced  against  the 
consent  of  him  who  had  it  taken.  Before  the  magistrate,  the  witness  is 
considered  and  treated  as  the  witness  of  the  party  toho  examines  him;  and 
at  the  trial  he  is  necessarily  the  witness  of  the  party  who  reads  his  depo- 
sition. The  case  then  would  present  the  strange  spectacle  of  a  party 
ofiTering  his  own  witness,  with  the  benefit  of  a  cross-examination,  whicn 
is  denied  to  the  party  against  whom  he  is  ofibred.  The  latter  may  have 
declined  the  use  of  the  deposition,  because,  not  having  been  allowed  to 
put  leading  questions,  he  was  unable  to  bring  out  the  only  fact  for 
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which  the  testimony  of  the  witne^  was  desirable.  This  is  not  all ;  he 
has  conducted  the  examination  with  a  view  only  to  particular  facts, 
in  the  course  of  which,  other  facts  which  he  is  not  apprised  of  as  being 
considered  important  by  the  other  side,  are  spoken  of  in  a  way  that  he 
afterwards  finds  prejudicial  to  him. 

Now  as  to  these  he  is  led  into  a  surprise  which  he  could  have  avoided 
if  his  attention  had  been  led  to  them  by  a  direct  examination  from  the 
other  side.  .  .  .  Where,  therefore,  the  party  desiring  to  avail  himself 
of  this  sort  of  evidence,  might  have  had  it  taken  in  a  way  more  condu- 
cive to  fairness  as  respects  his  adversary,  the  court  ought  to  require  a 
better  excuse  for  the  omission,  than  attention  to  his  own  convenience." 

Notwithstanding  the  powerful  argument  of  Mr.  Justice  Gibson  to  the 
contrary,  it  seems  from  the  dicta  of  the  cases  herein  cited,  either  party 
may  have  the  depositions  filed.  I  use  the  word  " dicta"  because,  in 
none  of  those  cases  was  the  question  directly  raised,  which  is  raised  by 
this  rule.  In  Gordon  vs.  Little,  the  point  was,  whether  a  deposition 
taken  by  the  plaintiif,  could  be  read  at  the  trial  by  the  defendant  under 
a  rule  of  court,  providing  that  the  deposition  of  a  witness  who  resides 
within  forty  miles  of  the  court  cannot  be  read  in.  evidence,  unless  the 
witness  be  sick  or  unable  to  attend.  The  witness  resided  in  the  country 
and  had  not  been  subpoenaed.  In  Nxissear  vs.  Arnold^  a  commission 
had  been  returned  Bind  filed,  but  taken  from  the  prothonotary's  office  by 
the  defendant's  counsel  pursuant  to  a  custom  among  the  members  of  the 
har.  The  deposition  was  admitted  under  objection ;  and  this  was  the 
alleged  error.  In  Be7inett  vs.  WHHama  the  rule  of  court  required  the 
deposition  of  a  witness  taken  under  a  rule  of  court  to  be  filed  with  the 
prothonotary.  The  deposition  had  not  been  filed.  At  the  trial  a 
motion  was  made  for  an  order  on  the  plaintiff  to  produce  the  deposition 
of  the  defendant.  This  motion  was  refused,  and  this  was  held  to  be 
error. 

Of  course,  where  the  rule  of  court  requires  the  depositions  to  be  filed 
with  the  prothonotary,  that  must  be  done.  They  would  be  of  no  effect 
without  compliance  with  the  rule.  Nor  can  it  be  doubted  that  the 
court  may  order  a  deposition  filed,  taken  under  a  rule  which  does  not 
require  it  to  be  filed  ;  the  court  having  control  of  the  rule  may  control 
the  proceedings  under  it,  but  in  doing  so  should  always  take  care,  in 
ordering  more  to  be  done  after  the  deposition  is  taken,  than  was  required 
by  the  general  terms  of  the  rule  under  which  it  was  taken,  that  the 
party  put  under  orders  sustain  no  surprise,  and  that  no  undue  advantage 
De  given  to  his  adversary. 

U)ncluding  then,  that  either  party  may  move  for  an  order  to  have  a 
deposition,  to  be  used  at  the  trial,  filed,  the  manner  of  protection  against 
the  surprise  so  forcibly  depicted  by  Mr.  Justice  Gibson  is,  when  it  is 
discovered  that  the  witness  is  adverse  to  the  party  calling  him  to  treat 
him  accordingly,  and  subject  him  to  a  rigid  cross-examination  by  lead- 
ing and  direct  questions  upon  all  material  points,  so  that  if  the  adverse 
party  should  use  the  deposition  he  would  take  it  with  as  little  damage 
to  the  other  party  as  possible. 

In  view  of  the  practice  prevailing  here,  and  no  rule  of  court  requiring 
a  deposition  thus  taken  to  be  filed,  we  will  not  decide  that  deposit! ')ns 
so  taken  shall  be  filed  of  course,  but  recognizing  the  power  of  the  court 
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to  order  it  to  be  placed  on  file  when  required  by  the  other  party,  we 
make  this  order  in  this  case:  That  the  defendants  file  the  deposition 
with  the  prothonotary,  the  plaintiff  first  paying  the  defendants  the  sum 
of  money  they  paid  for  having  the  depositions  taken. 

John  H.  Sloan,  Esq.,  for  plaintiff. 

if.  Abbott  and  David  Webster,  Esqs.,  for  defendants. 

[Leg.  Int.,  Vol.  31,  p.  98.] 

Shebtz  etaLv8.  Hanbebt. 

The  act  of  1869  disqualifies  a  party  as  a  witness  when  the  other  party  is  dead,  although 
he  would  not  have  been  disqualified  prior  to  that  act. 

Rule  to  take  off  nonsuit.    Opinion  delivered  March  21,  1874,  by 

Briogs,  J. — The  plaintiffs  are  creditors  of  John  D.  Lentz,  and  are 
claiming  the  fund  in  court  as  against  the  defendant's  executors,  the 
holders  of  Leutz's  judgment  note  to  Hanbest  for  $10,000.  The  plain- 
tiffs allege  inter  alia,  that  this  note  was  obtained  by  Hanbest  from 
Lentz  by  fraud.  An  issue  having  been  found  to  determine  that  ques- 
tion, the  plaintiffs  at  the  trial  called  Lentz  as  a  witness.  The  defend- 
ants objected  to  his  competency  upon  the  ground  that  he  was  rendered 
incompetent  by  the  act  of  April  15,  1869,  and  Hanbest's  death.  This 
objection  was  sustained,  and  the  plaintiff}  having  no  further  testimony, 
a  judgment  of  nonsuit  was  entered. 

Whether  this  was  right  is  now  the  question  and  upon  this  question  (Judge 
Lynd  being  absent  from  sickness)  the  court  stand  divided,  two  members 
being  of  the  opinion  that  Lentz  was  not  affected  by  the  act  of  1869,  inas- 
much  as  he  would  have  been  a  competent  witness  had  that  act  not  been 
passed  ;  under  the  doctrine  of  the  cases  of  Oalwaxfa  Appeal,  10  C.  242; 
Smith's  Executors  vs.  Wagenseller,  9  H.  491 ;  Ferree  vs.  Thompson,  2  P.  F.  8 
353;  while  the  two  remaining  members  of  the  court  are  of  the  opinion 
that  the  act  of  1869  not  only  enabled  Hanhest  to  testify,  if  living,  but 
upon  his  death,  it  disabled  Lentz,  the  surviviug  party  to  the  note,  from 
testifying.  His  incompetency  is  not  put  upon  the  ground  of  interest, 
but  of  policy ;  it  being  impolitic  to  permit  one  party  to  a  contract  to 
give  his  version  when  the  lips  of  the  other  party  are  sealed  in  death.  In 
construing  the  act  of  1869,  in  Karns  vs.  Tanner,  16  P.  F.  Smith,  305, 
the  present  chief  justice  uses  this  expressive  language :  "Where  one  or 
two  parties  to  a  transaction  is  dead,  the  survivor  and  the  party  repre- 
senting the  deceased  party  stand  on  an  unequal  footing  as  to  knowledge 
of  the  transaction  occurring  in  the  lifetime  of  the  deceased.  The  enact- 
ing clause  had  opened  the  lips  of  all  the  parties,  but  when  death  came  it 
closed  the  lips  of  one,  and  even-handed  justice  required  the  mouths  of 
both  to  be  sealed."" 

As  bearing  upon  this  view  the  cases  of  Graves  vs.  Or  iff  en,  7  H.  176 ; 
Alum's  Execuiors  vs.  CarrolTs  Administrators,  17  P.  F.  Smith,  68;  Watts 
vs.  Leidig,  29  Leg.  Intel.  1872,  p.  293,  are  also  in  point 

A  bill  of  exceptions  being  sealed,  without  doing  more  than  to  state 
the  views  of  the  resspective  divisions  of  the  court,  the  case  is  respectfully 
submitted  to  the  umpirage  of  the  Supreme  Court. 

Rule  discharged. 
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Habb,  p.  J.,  and  Mitchell,  J.,  dissenting. 

The  act  of  1869  is  entirely  an  enabling  act  The  proviso  excepts 
from  the  operation  of  the  act  certain  cases,  as  to  which  the  law  remains 
as  it  was  oefore  the  passage  of  the  statute.  It  is  conceded  that  the 
witness  would  have  been  competent  at  common  law :  Ferree  vs.  Thomp- 
ion,  2  P.  F.  S.  353 ;  and  we  are  of  opinion  that  notiiing  in  the  act  dis- 
qualifies him.  There  is  no  decision  of  the  Supreme  Court  reported  in 
which  any  witness  has  been  held  incompetent  who  would  have  been 
competent  before  the  act  of  1869. 

Aaron  Thompson,  Esq.,  for  plaintiff. 

Hon.  F.  Carroll  Brewster,  for  defendant. 

[Leg.  Int.,  Vol.  31,  p.  132.] 

Fenton  v8.  The  Wilson  Sewing  Machine  Company. 

1.  An  action  for  a  malicious  prosecution  will  lie  against  a  corporation  aggregate. 

2*  To  maintain  such  an  action  it  is  not  necessary  to  show  an  express  authority  from 
the  corporation  to  its  agents  to  institute  the  prosecution  and  carry  it  on.  It  is 
sufficient  if  the  evidence  shows  that  the  prosecution  was  commenced  and  carried 
on  by  agents  of  the  corporation,  ui  its  interest  and  for  its  benefit,  and  that  they 
actea  within  the  scope  ot  the  autnority  conferred  upon  them  by  the  corporation. 

Rule  for  a  new  trial.  Opinion  delivered  April  18,  1874,  by 
Thayer,  J. — The  question  raised  in  this  ease  is  one  which  does  not 
appear  to  have  been  hitherto  decided  in  this  State.  It  is,  whether  an 
action  for  a  malicious  prosecution  will  lie  against  a  corporation.  Now 
the  essence  of  every  such  action  is  proof  of  malice,  and  it  is  said  to  be 
both  un philosophical  and  impossible  that  a  corporation  can  be  actuated 
by  malice ;  that  being,  as  Lord  Coke  said,  iu  the  celebrated  case  of 
Sutton's  Hospital,  "  only  in  abstrado,  and  resting  only  in  intendment 
and  consideration  of  law,"  it  can  have  neither  passions  nor  motives, 
neither  atfectious  nor  hatred,  and  so  cannot  by  any  means  set  on  foot  a 
malicious  prosecution ;  that  it  can  have  no  malice,  because  it  has  no 
soul,  that  it  can  no  more  be  guilty  of  a  malicious  prosecution  than  it  can 
of  treason,  and  can  no  more  be  punished  for  malice  than  it  can  be 
excommunicated  for  heresy,  which  Lord  Coke,  in  the  same  case,  assures 
us  to  be  altogether  impossible.  By  a  like  course  of  reasoning,  it  was 
said,  in  former  times,  that  being  invisible  and  without  body  or  natural 
organs,  it  could  perform  no  corporal  function.  Having  no  voice  it 
could  not  speak,  and  so  could  not  make  a  parol  promise.  Havinj?  no 
hands  it  could  not  either  beat  or  be  beaten.  For  the  same  reason  it 
could  not  disseize  anybody,  nor  be  seized  itself  of  lands  to  the  use  of 
another,  nor  do  hopiage ;  nor  could  it  be  executor  or  administrator,  nor 
perform  any  personal  duty  whatever. 

The  logical  formula  in  which  this  course  of  reasoning  resulted  is 
expressed  by  Sir  William  Blackstone  in  these  words':  "A  corporation 
bemg  an  invisible  body  cannot  manifest  its  intentions  by  any  personal 
act  or  oral  discourse ;  it  therefore  acts  and  speaks  only  by  its  common 
seal."  Such  views,  however  well  they  may  have  accorded  with  the 
metaphysical  reasoning  of  the*  ancient  English  lawyers,  would  seem, 
even  in  those  days,  to  have  jarred  frequently  with  the  actual  adminis- 
tration of  the  law,  for  there  are  in  the  year-books  numerous  instances 
of  actions  of  trespass  against  corporations,  notwithstanding  the  assertion 
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of  the  contrary  doctrine  in.  some  of  the  old  digests,  as  in  4  Com.  Fran- 
chise F.  1^;  Vin.  Ab.  Cap.  K.  22.  And  they  were  always  held  liable 
in  quare  itnpedit,  where  the  hindrance  is  a  species  of  tort.  Butler  vs. 
University  of  Cambridge,  Barnes,  C.  P.  350 ;  Winch,  625-700  ;  3  Leviuz, 
332.  In  modern  times  the  whole  body  of  the  law  upon  this  subject  has 
undergone  an  eisential  alteration,  both  in  its  principles  and  its  practice. 
All  the  refinements  and  quaint  distinctions  which  fill  the  ancient  hooka 
have  been  swept  aAvay  by  the  progressive  changes  which  have  taken 
place  in  society,  and  by  that  law  of  development  which  in  every  direction 
characterizes  the  growth  of  English  jurisprudence,  and  which  constitutes 
its  chief  excellence  and  superiority  over  all  other  systems — that  law 
which  evolves  continually  from  the  necessities  of  human  society  the 
rules  which  regulate  its  rights  and  remedies,  and  which,  springing 
directly  from  the  customs  and  habits  of  the  people,  are  applied  by  the 
judicial  tribunals  without  waiting  for  the  tardy  relief  afforded  by  legisla- 
tive interposition.  Not  only  will  an  assumpsit  now  lie  against  a  corporation 
upon  the  parol  promise  made  by  its  agent  within  the  scope  of  his  lawful 
authority,  but  what  was  said  by  Gibson,  C.  J.,  in  The  Cumberland 
Valley  B.  R.  vs.  J?aa6,  9  Watts,  458,  may  be  safely  affirmed  as  a  general 
proposition,  viz.,  that  in  all  cases  within  the  scope  of  its  legitimate  func- 
tions it  may  act.as  a  natural  person  may  act.  And  the  rule  of  corpo- 
rate responsibility  has  kept  even  pace  with  the  growth  of  their  powers 
and  the  enlargement  of  their  spheres  of  action,  not  only  in  regard  to  the 
enforcement  of  contracts,  but  also  in  making  them  amenable  to  personal 
actions  for  their  torts,  and  holding  them  to  the  same  measure  of  respon- 
sibility in  those  respects  to  which  natural  persons  are  held.  Had  this 
not  been  so  their  existence  would  have  become  an  evil  too  intolerable 
to  be  borne.  It  was  well  and  eloquently  said  by  Mr.  Binney,  in  the 
CliestntU  Hill  and  Spring  House  Turnpike  Co.  vs.  Butter ,  4  S.  &  R.  11, 
when  it  was  argued  against  him  that  a  corporation  could  not  commit  a 
tort:  *Mf  a  corporation  be  the  intangible  being  it  is  asserted  to  be, a 
greater  and  more  mischievous  monster  cannot  be  imagined.  According 
to  the  doctrine  contended  for,  if  they  do  an  act  within  the  scope  of  their 
corporate  powers  it  is  legal  and  they  are  not  answerable  f  )r  the  conse- 
quences. If  the  act  be  not  within  the  range  of  their  legitimate  powers 
they  had  no  right  by  law  to  do  it ;  it  was  not  one  of  the  objects  for 
which  they  were  incorporated,  and  therefore  it  is  no  act  of  the  corpo- 
ration at  all.  This  doctrine  leads  to  absolute  impunity  for  every  species 
of  wrong,  and  can  never  be  sanctioned  by  any  court  of  justice."  And 
Chief  Justice  Tilghman  responded  from  the  bench  in  the  same  strain: 
"  But  it  is  objected  that  the  present  action  is  not  on  contract,  but  on 
tort,  and  a  very  refined  argument  is  brought  forward  to  prove  that  a 
corporation  cannot  be  guilty  of  a  tort.  A  corporation,  say  the  defend- 
ant's counsel,  is  a  mere  creature  of  law,  and  can  act  only  as  authorized 
by  its  charter.  But  the  charter  does  not  authorize  it  to  do  wrong,  and 
therefore  it  can  do  no  wrong.  The  argument  is  fallacious  in  its  princi- 
ples and  mischievous  in  its  consequences^  as  it  tends  to  introduce  actual 
wrongs  and  ideal  remedies,  for  a  company  may  do  great  injury  by  means 
of  laborers,  who  have  no  property  to  answer  the  damages  recovered 
against  them.  There  is  no  sol  lid  ffround  for  a  distinction  between  con- 
tracts and  torts.  For  it  may  be  snown  that  from  the  earliest  timss  to 
the  present,  corporations  have  been  held  liable  for  torts." 
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Whatever  doubts  or  obscurity  may  have  once  existed  upon  the  subject, 
it  caDDOt  DOW  be  denied,  that  it  is  the  settled  law,  both  in  England  and 
in  the  United  States,  that  corporations  are  responsible  in  the  same  man- 
ner, and  to  the  same  extent,  that  natural  persons  are  responsible,  for 
wroDgs  and  injuries  committed  upon  the  rights  of  property,  whether  real 
or  personal,  and  that  they  are  amenable  in  general  to  the  same  remedies 
and  forms  of  action  which  protect  property  against  the  wrongfiH  encroach- 
ments of  individuals. 

In  Yarborough  vs.  The  Bank  of  England^  16  East,  6,  it  was  held,  that 
trover  would  lie  against  them,  and  that  to  make  them  responsible,  it  is 
sufficient  that  the  convei-sion  was  the  act  of  their  servants  within  the 
scope  of  their  authority.    "A  corporation,"  said  Lord  Ellenborough, 
"can  do  no  act,  not  even  aflSx  their  common  seal  to  a  deed,  but  through 
the  instrumentality  and  agency  of  others.    They  cannot,  as  a  corpora- 
tion, be  subject  to  a  capias  or  exigent,  because  the  remedies  which  attach 
upon  living  persons  cannot  be  applied  to  bodies  merely  politic  and  of  an 
impersonal  nature.    But  whenever  they  can  competently  do  or  order  any 
act  to  be  done  on  their  behalf,  which  as  by  their  common  seal  they  may 
do,  they  are  liable  to  the  consequences  of  such  act,  if  it  be  of  a  tortious 
nature  and  to  the  prejudice  of  others."    The  principles  of  this  decision 
were  recognized  in  Maund  vs.  The  MonmotUhshire  Canal  Co.,  4  Man.  & 
Gr.  452,  which  was  trespass  qu.  cl,fregit  and  de  bonis  (wp.,  and  they  have 
ruled  all  the  subsequent  cases  in  England  and  the  United  States,  and 
were  fully  adopted  in  Pennsylvania  in  Turnpike  Co.  vs.  Butter,  4  S.  <fc 
R.  6,  and  McOready  vs.  The  Guardians  of  the  Poor,  9  S.  &  R.  94,  which 
cases  settled  the  law  in  this  State  beyond  all  dispute,  that  trespass  vi  ei 
armiSf  and  trover,  will  lie  against  a  corporation.    "  I  do  n^t  say,"  said 
Duoean,  J.,  in  the  latter  ease,  "  that  a  corporation  would  be  responsible 
in  trespass  for  every  outrage  con^mitted  by  their  servants  or  agents.  The 
act  must  appear  to  be  done  by  their  authority,  not  express,  but  implied 
from  its  own  nature,  in  the  prosecution  of  some  corporate  claim,  in  the 
exercise  of  some  corporate  right,  and  in  such  case,  where  the  act  done 
would  be  within  the  scope  of  corporate  claims,  it  would  not  be  necessary 
to  sho^  the  authority  or  mandate  under  the  corporate  seal."    Since  the 
case  of  Yarborough  vs.  The  Bank  of  England,  the  rule  may  be  regarded 
as  settled  in  the  English  law,  that  corporations  are  liable  in  trespass,  . 
trover  and  case,  wherever,  under  similar  circumstances,  natural  persons 
would  be  liable.    This  case  first  broke  down  the  fancied  immunity  which 
was  supposed  to  result  from  the  abstract  nature  of  their  oxisLence,  and 
all  the  subsequent  decisions  are  but  necessary  deductions  from  the  prin- 
ciples there  laid  down.    Nobody  now  doubts  that  a  corporation  may  be 
a  disseizor,  and  thereby  acquire  a  freehold  ;  although  the  contrary  is  laid 
down  in  2  Bac.  Ab.  689,  Disseizin,  B.,  or  that  replevin  can  be  maintained 
against  it,  though  Mr.  Kyd,  relying  upon  the  old  abridgments,  asserts 
the  contrary,  p.  223,  assigning  as  a  reason,  that  it  can  only  distrain  by  a 
bailifiT,  which  leads  to  the  absurd  position  that  one  may  command  and 
abet  a  trespass  and  reap  the  fruits  of  it,  and  then  escape,  by  a  fiction 
which  transfers  the  whole  responsibility  to  a  hired  and  irresponsible  agent. 

But  although  it  can  no  longer  be  denied  that  an  action  will  lie  against 
a  corporation  for  every  species  of  tort  to  property,  whether  real  or  per- 
sonal, in  the  same  manner,  and  under  the  same  circumstances  in  which  it 
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will  lie  against  natural  persons,  many  have  questioned  whether  an  action 
will  lie  against  them  for  offences  against  the  rights  of  persons,  as  for  an 
assault,  a  libel,  a  malicious  prosecution,  etc.  8ir  WnuBlackstone,  upon 
the  faith  of  Bro.  Ab.  tit.  Corporation,  63,  declares,  that  '*  a  corporatioo 
can  neither  maintain  nor  be  made  defendant  to  an  action  of  battery,  orsuoh 
like  personal  injuries,  for  a  corporation  can  neither  beat,  nor  be  beaten 
in  its  body  politic."  1  Bl.  Com.  [477.]  But  this  conceit,  like  the  others 
which  claimed  immunity  for  corporations  beyond  that  which  belongs  to 
individuals,  is  rapidly  vanishing  before  the  doctrine  of  equal  rights,  and 
the  policy  which  assimilates  corporations  in  all  their  rights  and  respou* 
sibilities  to  natural  persons.  It  would  have  been  strange,  indeed,  if  the 
same  law  which  fastens  upon  them  a  just  responsibility  for  injuries  com- 
mitted by  their  agents  upon  the  rights  of  property,  should  have  ikiled  to 
protect  iu  an  equal  degree  from  their  encroachments  the  rights  of  per^ 
sons.  A  corporation  cannot  commit  a  battery,  but  it  can  procure  one  to 
be  committed  by  its  agents.  It  cannot  publish  a  libel,  but  it  can  procure 
one  to  be  published,  and  it  may  by  the  same  means  procure  a  fidse  arrest 
and  carry  on  a  malicious  prosecution,  and  where  they  give  authority  and 
employ  their  means  for  such  purposes,  they  ought  to  be  compelled  to  give 
the  same  redress,  which  is  exacted  from  private  persons.  The  rights  of 
persons  are  not  inferior  in  dignity  or  importance  to  the  rights  of  prop- 
erty, and  the  protection  of  the  public  requires  that  the  former  should  be 
equally  defeuaed  with  the  latter  against  the  aggression  and  injury  of  cor- 
porate agents,  wielding  the  authority,  influence  and  resources  of  their 
invisible  principals.  Without  this  responsibility  for  the  invasion  of  per- 
sonal rights,  corporations,  notwithstandiuff  the  protection  which  exists 
against  their  encroachments  by  irresponsible  agents  upon  the  rights  of 
property,  would  still  remain  the  "  mbchievous  monstei*s,''  which  Mr. 
Binney  declared  the  argument  of  his  adversaries  made  them. 

The  most  authoritative  decisions  of  modern  tribunals  declare  that  this 
responsibility  ought  to  be  and  b  imposed  upon  them  by  law.  In  the 
Eastern  Counties  Railway  vs.  Broorn^  6  Exchequer,  314,  2  Law  &  Eq. 
406,  S.  C,  it  was  decided,  afler  solemn  argument,  that  an  action  of  tres- 
pass for  assault  and  false  imprisonment  wUl  lie  against  a  corporation  fur 
the  act  of  its  servant  in  the  exercise  of  the  authority  committed  to  him 
by  his  general  instructions.  "  Whatever,"  said  Patteson,  J.,  "  was  the 
law  as  laid  down  in  the  year  books  and  elsewhere,  it  has,  undoubtedly, 
in  modern  times,  been  held,  that  trespass  would  lie  against  a  corporation. 
There  is  no  doubt  a  corporation  cannot  beat  or  be  beaten,  but  it  cannot 
be  said  that  if  they  authorize  any  one  to  do  so,  they  are  not  liable  for 
the  act  We  are  clearly  of  opinion  that  an  action  for  assault  and  battery 
will  lie  against  a  corporation  whenever  the  corporation  can  authorize  the 
act  to  be  done  and  it  is  done  by  their  authority."  The  same  point  was 
decided  in  the  Queen's  Bench  in  the  subsequent  case  of  Goff  vs.  Tke 
Great  Northern  Eailway  Co.,  30  Law  Jour.,  S.,  Com.  Law,  148,  where 
it  was  again  ruled,  that  a  corporation  is  liable  in  an  action  for  false 
imprisonment  if  the  act  be  committed  by  the  authority  of  the  company. 
And  the  authority  need  not  be  under  seal,  but  it  lies  on  the  plaintiff  to 
give  evidence  justifying  the  jury  in  finding  that  the  company's  servants 
who  imprisoned  him  had  authority  from  the  company  to  do  so."  In  the 
case  of  Whitfield  et  al  vs.  The  S.  E.  Railway  Co.,  1  El.  Bl.  &  El.  115, 
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a  corporation  was  held  responsible  for  the  publication  of  a  libel  under 
circumstances  which  implied  malice  in  law  sufficient  to  support  the 
action.  In  Green  vs.  The  London  General  Omnibus  Company^  7  C.  B. 
N.  S.  290  (97  Eng.  C.  L.),  a  corporation  was  held  liable  for  intentional 
acts  of  misfeasance  by  its  servants  in  the  course  of  their  employment, 
the  acts  being  charged  to  have  been  maliciously  and  vexatiously  done, 
and  being  injurious  to  the  plaintiffs.  "  The  doctrine,"  said  Earl,  C.  J., 
"that  a  corporation,  having  no  soul,  cannot  be  actuated  by  a  malicious 
intention,  is  more  quaint  than  substantial.  Extreme  mischief  and 
inconvenience  would  follow  from  our  holding  that  these  companies,  incor- 
porated for  the  purpose  of  carrying  on  trade,  are  exempt  from  liability 
for  intentional  acts  of  wrong.  We  think  it  extremely  important  that 
those  whom  they  have  injured  should  not  be  driven  to  seek  a  doubtful 
remedy  against  their  officers  or  servants  who  may  be  wholly  unable  to 
answer  the  compensation  which  the  jury  may  award  to  the  injured  party." 

And  they  are  held  to  be  indictable  also  for  their  wrongful  and  unlaw- 
ful acts — for  acts  of  misfeasance  as  well  as  nonfeasance,  notwithstand- 
ing; the  opinion  to  the  contrary  expressed  by  Lord  Holt  in  1  Mod.  R. 
559.  The  Qiusen  vs.  The  Great  North  of  England  Railway  Co.,  9  Q. 
B,  316,  (58  Eng.  C.  L.)  Said  Lord  Denman :  "  The  argument  is  that 
for  a  wrongful,  act  a  corporation  is  not  answerable  to  an  indictment, 
though  for  a  wrongful  omission  it  undoubtedly  is.  No  assumption  can 
V  be  more  unfounded.  Why  should  a  corporation  be  liable  for  the  one 
species  of  offences  and  not  for  the  other?  The  startling  incongruity  of 
allowing  the  exemption  is  another  argument  against  it.  The  law  is 
often  entangled  in  technical  embarraj-sments,  but  there  is  none  here." 
And  Jiegina  vs.  Scott,  3  Adol.  &  El.  543,  is  to  the  same  purpose.  The 
cases  already  cited,  and  others  which  might  be  referred  to,  fully  warrant 
the  remark  made  by  the  learned  editor  of  the  Common  Law  Reports, 
Mr.  Henry  Wharton,  that  **  the  old  doctrine,  that  a  corporation  aggre- 
gate is  not  capable  of  malice,  may  theretbre  be  .considered  as  abandoned 
in  England." 

The  American  Courts  have,  with  few  exceptions,  adopted  the  doctrine 
of  these  cases.  In  the  case  of  Goodspeed  vs.  The  East  Haddam  Bank, 
22  Conn.  6H0,  the  very  point  under  discussion  in  the  present  case  was 
decided,  and  it  was  held,  that  an  action  for  a  malicious  and  vexatious 
suit  will  lie  against  a  corporation.  "  These  institutions,"  said  Church,  C. 
J.,  "have  been  so  multiplied  and  extended  within  a  few  years  that  they 
are  connected  with  and  in  a  great  degree  influence  all  the  business  trans- 
actions of  the  country,  and  give  tone  and  character  to  some  ex  lent  to 
society  itself.  We  do  not  complain  of  this,  but  we  say,  that  as  new 
relations  from  the  same  cause  are  formeil,  and  new  interests  created, 
legal  principles,  of  a  practical  rather  than  of  a  technical  or  theoretical 
character,  must  be  applied.  The  claim  is,  that  as  a  corporation  is  ideal 
only,  it  cannot  act  from  malice,  and  therefore  cannot  commence  and  prose- 
cute a  malicious  suit.  This  syllogism  of  reasoning  might  have  been 
very  satisfactory  to  the  schoolmen  of  former  days,  more  so,  we  think, 
than  to  the  jurist  who  seeks  to  discover  a  reasonable  and  appropriate 
remedy  for  every  wrong.  To  say  that  a  corporation  cannot  have  motives, 
and  act  from  motives,  is  to  deny  the  evidence  of  our  senses,  when  we 
see  them  transacting  and  efiecting  thereby  results  of  the  greatest  import 
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tance  every  day.  And  if  they  can  have  any  motives  they  can  have  a 
bad  one.  They  can  intend  to  do  evil  as  well  as  to  do  good.  The  inter- 
ests of  the  community  and  the  policy  of  the  law  demand  that  corpo- 
rations should  be  divested  of  every  feature  of  a  fictitious  character,  which 
shall  exempt  them  from  the  ordinary  liability  of  natural  persons  for  acts 
and  injuries  committed  by  them  and  for  them.  Their  immunities  for 
wrongs  are  no  greater  than  can  be  claimed  by  others,  and  they  are 
entitled  to  an  equal  protection  for  all  their  rights  and  privileges  and  no 
more.'*  These  are  sensible  observations,  and  worth  more  to  us  of  the 
present  time  than  all  the  musty  and  obsolete  pedantry  which  is  frequently 
wasted  upon  this  subject. 

In  Moore  vs.  FUcJihurg  Railroad^  4  Gray,  465,  the  Supreme  Ck)urt  of 
Massachusetts  held,  that  a  corporation  may  be  sued  for  an  assault  and 
battery  committed  by  their  servant  acting  under  their  authority. 

In  Philadelphia^  Wilmington  and  Baltimore  RaUroad  Go,  vs.  Quigley, 
21  Howard,  202,  it  was  decided  by  the  Supreme  Court  of  the  United 
States,  that  an  action  will  lie  against  a  corporation  for  the  publication 
of  a  libel. 

In  Trenton  Mutual  Life  Ins.  Co,  vs.  Perrine,  3  S^briskie,  402,  the 
converse  of  the  proposition  was  sustained  by  the  Supreme  Court  of  New 
Jersey ;  and  it  was  held  that  a  corporation  aggregate  may  maintain  an 
action  for  a  libel  published  of  them  coucerning  their  trade  and  business, 
and  by  which  they  suffered  special  damage.  "  The  result  of  the  cases 
is,"  said  Campbell,  J.,  delivering  the  judgment  of  the  court  in  Pkila,, 
WiL  &  Bait  Railroad  Co.  vs.  Qingley,  "  that  for  acts  done  by  the  agents 
of  a  corporation,  either  in  confraetu  or  ex  delicto,  in  the  course  of  its 
business  and  their  employment,  the  corporation  is  responsible  as  an 
individual  is  responsible." 

In  the  First  Baptist  Church  vs.  The  Schenectady  &  Troy  RaUroad,  5 
Barbour,  79,  a  corporation  was  held  responsible  in  an  action  for  a 
private  and  personal  nuisance  caused  by  the  ringing  of  bells  and  blow- 
ing off  steam.  In  WaUon  vs.  Bennett,  12  Barbour,  196,  it  was  held 
that  a  corporation  aggregate  is  responsible  for  the  torts  of  its  ofBcers  or 
agents  done  in  the  performance  of  their  ordinary  duties,  or  by  special 
directions  of  the  corporation. 

In  Merrills  v.  The  Man/.  Co.,  10  Conn.  384,  vindictive  damages  were 
allowed  against  a  corporation  for  the  commission  of  tortious  and  fraud- 
ulent acts. 

I  have  met  with  only  two  American  cases  which  refuse  to  recognize 
and  adopt  these  salutary  and  just  principles:  Orr  vs.  Bank  of  United 
States,  1  Ohio,  36,  decided  in  1821,  and  Childs  vs.  The  Bank,  17 
Missouri,  213,  decided  in  1852.  In  the  first  case,  it  was  held  that  a 
corporation  cannot  be  sued  for  an  assault  and  battery.  In  the  second, 
that  it  is  not  liable  to  an  action  for  a  malicious  prosecution.  In  Foots 
vs.  Cincinnati,  9  Ohio,  31,  it  was  also  held,  that  trespass  ou.  cl.freg,  will 
not  lie  against  a  corporation,  a  doctrine  which,  as  we  nave  seen,  was 
distinctly  repudiated  in  Pennsylvania,  by  Turnpike  Co.  vs.  RuUer,  and 
McCready  vs.  The  Ouardians  of  the  Poor.  The  cases  in  Missouri  and 
Ohio  may  be  accounted  for  by  the  fact  that  the  more  recent  cases  which  I 
have  already  cited  were  not  then  extant,  and  the  judges  preferred  to 
stumble  along  in  the  old  ruts,  rather  than  to  strike  out  into  new  paths. 
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however  obvious  aiid  safe  they  might  be.  Judges,  as  a  general  rule, 
llice  to  travel  in  conipaoy,  and  they  distrust  a  path  which  is  not  well 
beaten  by  previous  footsteps.  The  ntUla  vestigia  prorsum  often  arrests 
their  footsteps,  although  the  way  may  be  lightcKl  by  reason  and  guarded 
by  justice.  In  these  cases,  the  reasons  assigned  for  the  judgments  are 
the  old  ones,  so  &miliar  to  tfie  law  student.  A  corporation  has  no 
hands  to  commit  an  assault  and  battery.  It  has  no  soul  to  be  put  into 
motion  by  malice.  It  has  no  body,  and  cannot  therefore  beat  or  be 
bea^^en.  They  cannot  commit  a  trespass.  They  cannot  be  arrested 
no  outlawed.  Assumpsit,  it  is  true,  may  be  maintained  against  them, 
bul  because  the  law  has  been  changed  in  relation  to  contracts,  it  does 
not  follow  that  it  is  also  changed  in  relation  to  torts.  We  must  be 
excused,  if  we  decline,  upon  the  authority  of  these  cases,  to  return  to  the 
old  abstractions,  and  to  bury  ourselves  in  the  mists  with  which  the 
ancient  lawyers  surrounded  the  ens  legis,  when  the  way  has  been  made 
so  clear  before  us.  We  prefer  to  stand  upon  the  rule  of  reason  and 
public  policy  and  equal  justice — the  rule  that  corporations  can  claim  no 
exemption  from  responsibility  for  the  wrongs  which  they  commit,  either 
by'lany  fiction  of  law,  or  by  any  ingenious  application  of  the  ancient 
metaphysics.  They  are  to  be  held  responsible  for  injuries  done  by  their 
servants  in  the  same  manner  and  to  the  same  extent  only  as  a  natural 
person  would  be  under  like  circumstances.  They  are  not  liable  for  the 
unauthorized  trespasses  of  their  agents.  They  are  only  liable  when 
those  acts  are  done  communicato  consUio^  that  is,  when  they  have  been 
directed,  suffered,  or  ratified  by  the  corporation.  Within  the  limits  of 
this  rule,  the  safety  of  private  rights  demands  that  they  shall  be  held  to 
a  rigid  accountability. 

In  the  case  in  which  we  are  now  to  enter  judgment,  the  plaintiff's 
case  was  fairly  and  satisfiictorily  made  out.  He  was  employed  by  the 
defendants  to  sell  and  hire  out  their  machines.  He  was  charged  as 
bailee  with  the  larceny  of  seven  of  these  machines.  He  was  arrested  on 
the  1st  of  January,  1873,  and  locked  up  all  night.  On  the  next  day  he 
was  taken  to  the  central  station,  and  detained  until  two  o'clock,  when 
he  procured  bail.  It  was  severe  weather,  and  he  suffered  greatly  in  the 
cell  from  the  cold,  which  subsequently  brought  on  rheumatism,  and  his 
health  was  seriously  impaired  for  several  months.  The  charge  was 
grossly  false,  and  upon  a  hearing  on  habeas  corpus  he  was  immediately 
discharged.  The  prosecution  was  set  on  foot  by  one  Raynor,  who  was 
the  manager  of  the  company,  and  swore  that  he  had  the  entire  control  of 
the  company's  business  in  this  city  and  district.  That  he  had  employed 
counsel  to  conduct  the  prosecution  for  the  company,  and  had  conferred 
with  him  upon  the  subject.  Another  agent  for  the  company  madd  the 
affidavit  upon  which  the  warrant  for  the  plaintiff's  arrest  issued.  A 
third  agent  appeared  as  a  witness  against  him.  Counsel  appeared  at  the 
hearing  on  behalf  of  the  company  to  conduct  the  prosecution.    The  com- 

Eany  was  informed  of  these  proceedings  after  they  had  been  commenced, 
ut  took  no  steps  to  stop  them.  It  Srther  appeared  that  the  company 
is  an  Ohio  corporation,  whose  affair^i  are  managed  entirely  by  agents*. 
The  company  has  no  board  of  directors.  It  was  also  shown  that  when 
the  plaintiff  was  discharged  upon  habeas  corpus,  nothing  appearing 
against  him,  the  district  attorney  asked  why  he  had  been  arrested, 
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whereupon  Rajnor,  the  company's  raanager,  or  Floyd,  the  compaDy's 
counsel,  replied,  that  he  had  been  arrested  in  order  to  compel  him  to 
settle  with  the  company. 

This  brief  statement  of  the  facts  which  appeared  in  evidence  will 
suffice  to  show  that  the  jury  was  fully  w.arrauted  in  finding  as  they  did, 
that  this  prosecution  was  originated  and  carried  on  by  the  company, 
and  from  corrupt  and  malicious  motives.  They  must,  therefore,  bear 
the  brunt  of  the  blow  which  they  aimed  at  another,  but  which  has 
recoiled  upon  themselves. 

Rule  discharged. 

Edward  H,  Weil,  Esq.,  for  plaintiff. 

Hon,  Benjamin  Harris  Brewster,  for  the  defendant. 


1.  Proving  a  debt  in  bankruptcy  does  not  of  itself  operate  as  an  absolute  extinsniish- 

ment  or  satisfaction  of  the  debt.   If  the  bankrupt's  discharge  is  refused, 
creditor  who  has  proved  his  debt  is  remitted  to  his  tbrmer  rights  and  remedies. 

2.  But  a  creditor  who  has  proved  his  debt  is  barred  during  the  pendency  of  the  pro- 

ceedings in  bankruptcy  from  pursuing  the  bankrupt  in  any  other  forum.  If 
there  is  unreasonable  delay  on  the  part  of  the  bankrupt  in  endeavoring  to  obtain 
his  dischar^,  the  remedy  of  the  creditor  who  has  proved  his  debt  is  to  speed  the 
determination  of  the  question  of  the  bankrupt's  discharge.  If  the  bankrupt 
neglects  to  apply  for  his  discharge,  or  to  prosecute  his  application  with  reasonable 
diligence,  the  creditor  who  has  proved  his  debt  must  obtain  leave  of  the  court  of 
bankruptcy  to  prosecute  his  claim  by  due  course  of  law,  or  move  to  dismiss  the 
application  for  discharge.  Without  this  he  cannot  proceed  to  collect  his  debt  in 
another  court  until  the  bankrupt's  discharge  is  refused. 

3.  A  creditor  who  has  not  proved  his  debt  nor  made  himself  a  party  to  the  proceedings 

in  bankruptcy  is  not  precluded  from  proceeding  to  collect  his  claim  by  an  action 
at  law,  if  the  bankrupt  has  been  j^uiity  of  unreasonable  delay  in  endeavoring  to 
obtain  his  discharge.  Such  a  creditor  is  not  to  he  sent  to  the  bankruptcy  court 
for  relief,  but  the  question  of  unreasonable  delay  is  to  be  determined  by  the  court 
in  which  the  action  is  pending. 

Rule  to  set  aside  the/. /a.  Opinion  delivered  May  9,  1874,  by 
Thayer,  J. — The  plaintiff  obtained  a  judgment  against  the  defend- 
ant in  the  year  1862.  The  defendant  was  adjudged  a  bankrupt  on 
September  3,  1869.  The  plaintiff  proved  his  debt  in  bankruptcy.  The 
defendant  has  never  obtained  auy  dbcharge  aod  there  seems  to  have 
been  unreasonable  delay  on  his  part  in  endeavoring  to  obtain  it.  Under 
these,  circumstances  the  plaintiff  issued  the  present  execution,  and  the 
defendant  has  moved  to  set  it  aside.  Upon  the  argument  it  was  strenu- 
ously maintained  by  the  defendant's  counsel,  that  the  plaintiff  having 
proved  his  debt  in  bankruptcy,  is  forever  precluded  by  section  21 
of  the  bankrupt  act  from  pursuing  the  defendant  at  law.  Proof  of 
the  debt,  it  was  argued,  operates  under  the  statute  as  a  complete  satis- 
faction and  discharge  of  the  debt,  whether  the  bankrupt  be  discharged 
or  not  The  section  referred  to  enacts  that  "  No  creditor  proving  his  debt 
or  claim  shall  be  allowed  to  maintain  any  suit  at  law  or  in  e(^uity  therefor 
against  the  bankrupt,  but  shall  be  deemed  to  have  waived  all  right  of  action 
and  suit  against  the  bankrupt,  and  all  proceedings  already  commeuoed, 
or  unsatisned  judgments  already  obtained  thereon,  shall  be  deemed  to 
be  discharged  and  surrendered  thereby ;  and  no  creditor  whose  debt  is 
provable  under  this  act  shall  be  allowed  to  prosecute  to  final  judgment 
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any  suit  at  law  or  in  eouity  therefor  against  the  bankrupt  until  the 
question  of  the  debtor's  aischarge  shall  have  been  determined,  and  any 
such  suit  or  proceedings  shall,  upon  the  application  of  the  bankrupt,  be 
stayed  to  await  the  determination  of  the  court  in  bankruptcy  on  the 
question  of  the  discharge,  provided  there  be  no  unreasonable  delay  on 
the  part  of  the  bankrupt  in  endeavoring  to  obtain  his  discharge ;  aud 
provided  also,  that  if  the  amount  due  the  creditor  is  in  dispute,  the  suit, 
by  leave  of  the  court  in  bankruptcy,  may  proceed  to  judgment  for  the 
purpose  of  ascertaining  the  amount  due,  which  amount  may  be  proved 
10  bankruptcy,  but  execution  shall  be  stayed  as  aforesaid/' 

Ktbis  section  of  the  act  stood  alone  it  would  be  difficult  to  avoid  the 
conclusion  insisted  upon  by  the  defendant,  viz.,  that  the  creditors  who 
prove  their  debts  are  thereby  absolutely  and  forever  precluded  from 
making  any  further  claim  upon  the  bankrupt  for  the  same  cause,  and 
from  maintaining  any  suit  at  law  against  him  for  it,  or  issuing  any  exe- 
cution against  him  to  collect  it.  And  that  result  would  follow  without 
regard  to  the  issue  of  the  proceedings  in  bankruptcy.  Whether  the 
defendant  obtained  his  discharge  or  not  the  claim  of  the  proving 
creditor  would  be  absolutely  extinguished,  and  he  could,  under  no  circum- 
stances, demand  anything  but  his  dividend  out  of  the  bankrupt's  estate. 

But  in  interpreting  a  statute  we  are  to  examine  the  whole  of  it  in 
order  to  determine  its  meaning  and  effect,  and  not  a  particular  part  of 
it.  We  are  to  collect  its  meaning,  not  from  one  section,  but  from  the 
whole  instrument — ex  antecedentibus  et  coneequentibiu.  Every  part  of  it 
is  to  be  brought  into  action  in  order  to  collect  from  the  whole  one  uni- 
form and  consistent  sense.  « 

Applying  this  fundamental  rule  of  interpretation  to  the  bankrupt 
law,  it  IS  quite  impossible  to  give  to  the  21st  section  the  unqualified 
effect  which  the  defendant's  counsel  attributes  to  it.  By  the  29th 
section,  which  regulates  the  bankrupt's  discharge,  notice  is  required  to 
be  given  of  the  bankrupt's  application  for  a  discharge  to  all  creditors 
who  have  proved  their  debts.  They  are  to  be  required  to  appear  on  a 
day  appointed  for  the  purpose  and  show  cause  why  a  discharge  should 
not  be  granted  to  the  bankrupt  If  they  can  show  that  the  bankrupt 
has  been  guilty  of  either  of  the  disqualifying  acts  therein  mentioned,  his 
discharge  is  to  be  refused.  By  the  31st  section  such  creditors  may 
have  an  issue  awarded  to  try  the  facts  upon  which  their  opposition  to 
the  discharge  is  based.  By  the  34th  section  creditors  who  have 
proved  their  debts,  or  whose  debts  were  provable,  may  contest  the 
validity  of  a  discharge  which  has  been  already  granted,  on  the  ground 
that  it  was  fraudulently  obtained,  and  if,  upon  the  hearing,  the  fraud 
is  found,  ''judgment  shall  be  given  in  favor  of  said^creditors,  and  the 
discharge  of  the  bankrupt  shall  be  set  aside  and  annulled."  Now  for 
what  purpose  are  creditors  who  have  proved  their  debts  to  be  notified 
of  the  Dwkrupt's  application  for  a  discharge,  and  given  an  opportunity 
to  oppose  it,  if  their  claims  upon  the  bankrupt  are  not  to  be  affected  by 
his  discharge  ?  if  their  claims  are  barred  by  having  proved  their  debts, 
whether  the  bankrupt  be  discharged  or  not,  of  what  avail  is  it  to  oppose 
his  discharge?  And  why  are  they  permitted  to  apply  to  the  court 
to  annul  a  discharge  obtained  by  fraud,  if  they  are  not  to  be  affected  by 
the  result?   And  what  kind  of  a  judgment  is  that  which  b  to  be  given 
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**  in  favor  of  such  creditors,"  if  it  be  a  judgment  which  leaves  their 
claims  satisfied  and  extinguished,  while  it  annuls  the  discharge  ? 

Such  an  interpretation  of  the  act  is  altogether  inconsistent  with  its 
provisions.  That  which  extinguishes  the  bankrupt's  debts,  whether  they 
l>e  proved  or  only  provable,  is  his  discharge.  His  release  is  entirely 
dependent  upon  that.  This  results  not  only  from  a  comparison  of  the 
various  provisions  of  the  act,  but  is  the  necessary  conclusion  from  the 
language  of  that  portion  of  it  which  declares  the  effect  of  the  proceed- 
ings in  bankruptcy  upon  the  bankrupt's  debts.  "A  discharge  duly 
granted  under  this  act  shall,  with  the  exceptions  aforesaid,  release  the 
bankrupt  from  all  debts,  claims,  liabilities  and  demands,  which  were,  or 
might  nave  been,  proved  against  his  estate  in  bankruptcy."  Sec.  34. 
It  is  the  discharge  which  he  is  to  plead  :  lb.  And  it  is  the  certificate  of 
discharge  which  is  to  be  "conclusive  evidence  in  favor  of  such  bankrupt:" 
lb.  The  whole  scheme  of  the  law  and  its  several  provisions  examined 
in  detail  show  conclusively  that  if  the  bankrupt's  application  for  a  dis- 
charge is  refused,  all  the  creditors,  as  well  those  who  have  proved 
their  debts  as  those  who  have  not,  are  remitted  to  their  former  rights 
and  remedies. 

What  then  is  the  meaning  of  the  strong  language  used  in  the  21st 
section  of  the  act,  relative  to  creditors  who  have  proved  their  debts? 
Taking  the  whole  act  together  and  collecting  its  meaning,  from  ail  its 
parts,  the  only  construction  which  will  reconcile  the  several  parts,  and 
which  will  bring  the  whole  into  unity  and  conformity  is,  that  creditors 
who  have  proved  their  claims  are  temporarily  barred  during  the  pend- 
ency of  the  proceedings  in  bankruptcy  from  pursuing  their  claims 
against  the  bankrupt  in  any  other  forum.  We  do  not  now  consider  the 
(reditor's  rights  in  regard  to  the  enforcement  of  specific  liens,  but  so  far 
as  concerns  their  personal  claims  against  the  bankrupt  they  are  condi- 
tionally discharged  and  surrendered.  By  submitting  themselves  to  the 
jurisdiction  and  becoming  parties  to  the  proceeding,  they  have  pre- 
cluded themselves  from  proceeding  against  the  bankrupt  in  any  other 
Kianiier  without  the  leave  of  the  court  which  has  acquired  jurisdiction 
of  their  claims.  They  must  await  the  result  of  the  bankrupt's  applica- 
tion for  his  discharge.  If  it  is  I'efused  they  are  then  free  to  pursue 
their  claims  by  other  means  and  in  other  tribunals.  If  the  bankrupt 
unreasonably  delays  his  application  for  a  discharge,  or  is  guilty  of  laches 
in  his  efibrls  to  bnng  it  to  a  conclusion,  the  credit  )r  who  has  proved  his 
debt  is  still  incapable  of  proceeding  elsewhere  without  the  permission  of 
the  court  of  bankruptcy.  In  such  a  case  he  must  speed  the  proceedings 
in  bankruptcy  himself,  and  obtain  a  decision  of  the  bankrupt's  applica- 
tion, or  if  the  bankrupt  refuses  to  make  it,  or  isn^ligentiu  prosecuting 
it,  the  proving  creditor  must  obtain  leave  of  that  court  to  proceed  to 
collect  his  debt  by  due  course  of  law.  Until  the  question  of  the  bank- 
rupt's discharge  is  determined,  he  cannot,  without  the  permission  of  the 
court  of  bankruptcy,  seiek  redress  in  another  jurisdiction. 

If  he  has  obtained  a  judgment  against  the  bankrupt,  it  is,  so  far  as 
the  other  creditors  are  concerned,  discharged  and  surrendered,  and  he 
can  come  in  on  the  bankrupt's  estate  only  pro  rata  with  them.  But  so 
far  as  the  bankrupt  himself  is  concerned,  it  remains  in  abeyance  to  await 
the  result  of  his  application  for  a  discharge. 
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On  the  other  hand,  the  creditor  who  has  not  proVed  his  debt  has  no 
status  in  the  court  of  bankruptcy.  He  has  never  submitted  himself 
to  its  jurisdiction,  and  hia  right  to  proceed  is  no  further  affected  than  it 
is  affected  by  the  restraining  words  of  the  statute.  But  this  restraint  is, 
by  the  very  terms  of  the  statute,  subject  to  a  condition,  and  that  condi- 
tion is,  that  the  restraint  shall  not  exist  if  the  bankrupt  does  not  use 
reasonable  diligence  to  obtain  his  discharge.  Ko  creditor  whose  debt 
is  provable  shall  be  allowed  to  prosecute  to  final  judgment  any  suit  at 
law  or  equity  therefor  against  the  bankrupt  until  the  question  of  the 
debtor*s  discharge  shall  have  been  determined,  and  any  such  suit  or 
proceedings  shall,  upon  the  application  of  the  bankrupt,  be  stayed  to 
await  the  determination  of  the  court  in  bankruptcy  on  the  question  of 
the  discharge,  provided  there  be  no  unreasonable  delay  on  the  part  of 
the  bankrupt  in  endeavoring  to  obtain  his  discharge Sec.  21.  But 
the  suit  can  only  be  stayed  by  the  court  in  which  it  is  pending,  and 
only  upon  the  condition  that  there  has  been  no  unreasonable  delay  on 
the  part  of  the  bankrupt  In  the  case,  therefore,  of  a  creditor  who 
has  not  proved  his  debt,  there  is  no  reason  for  sending  him  into  the 
court  of*  oankruptcy  to  apply  for  permission  to  proceed.  If  there  has 
been  unreasonable  delay,  the  proceedings  in  bankruptcy  do  not  arrest 
his  suit,  and  he  has  a  right  to  proceed  which  he  has  not  surrendered  by 
any  act  of  his,  and  which  the  law  has  not  taken  away  from  him.  Indeed, 
it  is  very  doubtful  whether  he  could  be  heard  at  all  in  the  court  of 
bankruptcy  upon  any  such  application  until  he  had  proved  his  debt. 
In  such  a  case,  therefore,  the  question  of  unreasonable  delay  roust  neces- 
sarily be  a  question  to  be  determined  by  the  court  in  which  the  creditor's 
action  is  pending,  the  court  which  is  called  upon  to  stay  the  suit. 

In  the  present  case  the  plaintiff,  having  made  himself  a  party  to  the 
proceedings  in  bankruptcy  by  proving  his  debt  there,  could  not  law- 
fully pursue  the  bankrupt  by  an  execution  from  this  court  for  the  same 
debt  while  the  defendant's  application  for  a  discharge  was  pending  there. 
If  tiiere  has  been  unreasonable  delay,  his  remedy  is  in  the  court  of 
bankruptcy,  which,  by  his  own  act,  has  acquired  complete  and  exclusive 
jurisdiction  of  his  rights.  He  must  so  there  to  remove  the  impediment 
which  he  has  placed  in  his  own  path  before  he  can  proceed  here. 

Rule  absolute. 

[Leg.  Int,  Vol.  31,  p.  156.] 

Allen  vs.  Rafsnyder. 

An  agreement  among  lien  creditors  in  regard  to  purchase  of  defendant's  property  at 
sherifiTs  sale,  does  not  discharge  defendanrs  liability  to  the  creditors. 

Motion  for  a  new  trial  Opinion  delivered  May  8,  1874,  by 
•Ltnd,  J. — Plaintiffs  sued  on  a  book  account,  and  obtained  judgment 
December  24,  1870,  for  want  of  an  affidavit  of  defence.  February 
3,  1873,  this  judgment,  upon  affidavit  filed  by  defendant,  was  opened 
upon  the  following  terms :  That  the  copy  of  book  entries  filed  by  plaintiff 
should  stand  as  his  declaration  ;  that  defendant  should  plead  ''payment," 
and  should  be  confined  to  the  matters  of  defence  set  forth  in  his  said 
affidavit 
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Among  other  matters  therein  set  forth  was :  "  Fifth.  Since  the  obtain- 
ing of  said  judgment,  namely,  in  the  months  of  Ma^  or  June  last  past, 
defendant,  finding  himself  unable  to  pay  off  the  hen  creditors  on  the 
Eighteenth  street  houses  in  full,  entered  into  an  agreement  with  them, 
including  the  said  plaintiff,  wherein  it  was  agreed  that  the  said  creditors 
should  buy  in  said  houses  at  sheriff  s  sale,  pay  themselves  the  amounts 
actually  and  justly  due  to  them  respectively  from  the  proceeds  of  a  resale, 
and  account  to  the  said  defendant  for  the  balance.  Said  sheriff  s  sale 
did  take  place  and  the  said  properties  were  bought  in  by  Craig  Ritchie, 
Esq.,  the  accredited  agent  of  plaintiffs  and  of  the  other  lien  creditors. 
Deponent  cannot  give  the  exact  language  of  the  agreement  between 
him  and  said  creditors,  because  the  only  copy  of  the  same  is  in  the  pos- 
session of  the  said  creditors  or  their  agent;  but  defendant  avers  that 
the  purchase  of  said  houses  by  said  lieu  creditors  was  in  fact  a  payment 
of  their  liens,  so  that  defendant  owes  nothing  to  said  plainti£&  on  said 
Eighteenth  street  houses."  From  evidence  offered  in  support  of  this 
alleged  defence,  and  admitted  by  the  court,  it  appeared  that  defendant 
had  engaged  largely  in  building  operations,  including  eight  valuable 
houses  on  Eighteenth  street,  and,  in  the  spring  of  1871,  found  himself 
unable  to  meet  his  obligations.  June  27,  1871,  he  called  together  bis 
creditors  who  held  liens  for  labor  and  materials  furnished  to  said  houses, 
and  proposed  to  make  a  voluntary  conveyance  of  six  of  the  same  to 
them  in  trust,  to  complete,  convev  and  to  sell  them,  from  time  to  time, 
and  to  apply  the  proceeds  to  the  reimbursement  of  their  outlays,  the 
discharge  of  the  indebtedness  due  them,  and  to  pay  the  balance  to  him. 
At  this  meeting,  a  committee  was  appointed,  who  employed  Craig  Ritchie, 
Esq.,  to  draft  an  agreement  upon  the  terms  that  had  been  proposed  by 
defendant.  A  second  meeting  was  then  held,  at  which  Mr.  Kitchie  pro- 
duced the  said  draft,  defendant  being  also  present.  At  this  meeting 
searches  were  produced,  from  which  it  appeared  that  each  of  the  said 
liouses  was  subject  to  a  large  mortgage,  that  the  mechanics'  claims  were 
very  heavy,  and  that  there  were  also  some  general  judgments  against 
the  defendant. 

The  character  of  the  discussion  at  this  meeting  is  not  clearly  devel- 
oped, but  Mr.  Ritchie  testifies  that  he  told  the  creditors  that  it  was 
impossible  to  make  any  agreement  with  Mr.  Rafsuyder ;  and  the  impor* 
tant  fact  that  the  creditors  did  not  sign  the  draft  of  agreement  there 
submitted  to  them  is  undeniable.  Subsequently,  the  creditors  met  at 
Mr.  Ritchie's  office  and  signed  an  agreement  (defendant  not  being  pres- 
ent), by  which,  after  reciting  the  impendency  of  a  sheriff's  sale  of  the 
houses  aforesaid,  the  indebtedness  to  them  of  defendant  for  work  and 
materials  furnished  thereto,  the  w'ant  of  probability  of  their  securing 
said  indebtedness,  except  by  becoming  the  owners  of  them  by  purchase 
at  sheriffs  sale,  and  holding  the  same  till  thev  can  be  advantageously 
sold,  they  agreed,  each  \^iih  the  other,  that  said  houses  should  be  bought 
at  said  sheriff s  sale,  by  Mr.  Ritchie,  to  whom  they  would  furnish  pro 
rata,  the  necessary  funds  to  defray  all  interest,  costs,  expenses,  taxes, 
charges,  including  the  amount  required  to  finish  said  houses  and  make 
them  salable,  and  to  prevent  the  same  from  being  sold  upon  municipal 
claims  or  upon  the  mortgages  thereon.  It  was  also  provided  that  tlie 
surplus  proceeds,  if  any,  after  the  reimbursement  of  all  expenditures 
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and  charges,  and  the  payment  of  the  claims  of  them  the  said  creditors, 
should  be  paid  to  . 

(The  plaintiff  was  present  at  all  the  meetings  above  mentioned,  and 
was  one  of  the  signers  of  the  said  agreement.) 

The  defendant  offered  this  agreement  in  evidence,  to  be  followed  by 
evidence  that  it  was  understood  among  the  creditors  generally,  that  the 
agreement  was  to  be  treated  and  considered  as  if  the  name  of  the 
defendant  was  written  in  said  blank. 

The  offer  was  objected  to  on  the  following  grounds :  First,  that  it 
must  appear  that  the  plaintiff  so  understood  it ;  and  secondly,  that,  as 
the  derendant  was  not  a  party  to  the  agreement,  and  had  furnished  no 
consideration  to  the  parties  thereto,  the  said  understanding  as  to  the  fill- 
ing of  the  was  ex  grcUia,  and  that  defendant  had  no  standing  in 

court  to  enforce  that  or  any  other  provision  of  the  said  agreement  against 
the  parties  to  it 

Without  considering  the  force  of  these  obiections,  I  was  of  opinion 
that,  upon  the  most  favorable  construction  of  his  affidavit,  the  defendant 
was  bound  to  show  an  agreement  in  writing,  and  to*  which  he  was  a 
party,  and,  by  the  terms  of  which,  the  said  creditors  were  to  take  the 
said  Eighteenth  street  houses  in  full,  in  any  event,  of  their  claims  upon 
him  on  account  of  said  houses.  As,  upon  no  reasonable  construction, 
could  the  said  agreement  be  made  to  fulfil  these  conditions,  I  excluded  it. 

I  was  also  of  the  opinion,  and  this  probablj^  weighed  more  heavily 
with  me,  that  there  was  barely  a  scintilla  of  evidence  to  show  any  con- 
sequential relation  between  the  draft  of  agreement  prepared  pursuant  to 
the  defendant's  proposition  to  his  creditors  and  the  agreement  afterwards 
signed  by  them.  On  the  contrary,  it  was  quite  evident  that  the  former 
had  been  rejected  by  them,  because  it  was  impracticable  for  him  to 
make  them  an  available  voluntary  conveyance ;  and  that  the  latter  had 
been  adopted  by  them,  quite  independently  of  and  without  any  help 
from  him,  though  doubtless  with  his  entire  knowledge.  He  was  power- 
less to  assist  or  to  impede  their  movements.  That  they  agreed  to  let 
him  have  the  surplus,  if  any,  may  be  some  evidence  of  their  sympathy 
for  him,  and  of  their  indisposition  to  profit  by  his  misfortunes,  but  can- 
not be  used  to  show  that  they  were  either  fools  or  knaves.  Standing 
alone,  it  did  not  make  them  trustees  ex  contractu ;  nor  joined  with  the 
other  evidence  in  the  cause,  did  it  suffice  to  make  them  trustees  ex  male- 
fieio.  While  my  brethren  are  inclined  to  think  that  the  agreement  was 
within  the  intendment  of  the  fiflh  item  of  defendant's  affidavit,  and 
therefore  in  strictness  admissible,  they  are  of  opinion  that,  in  view  of 
the  character  of  the  inquiry  which  arises  upon  said  agreement,  justice 
could  not  be  adequately  administered  in  an  action  of  assumpsit ;  that, 
as  to  that  branch  of  the  defence,  an  action  of  account  render  would  be 
the  appropriate  action  at  law,  and  that  a  still  more  appropnate  action 
would  be  by  bill  in  a  court  of  equity,  for  an  account. 

We  must,  therefore,  discharge  the  rule  for  a  new  trial. 

Inasmuch,  however,  as  the  defendant  ought  not  to  be  precluded  from 
proceeding  against  the  plaintiffs  here,  as  well  as  his  other  creditors  for 
the  cause  of  action  indicated  in  the  fihh  item  of  his  said  affidavit,  and 
inasmuch  as  said  plaintiffs,  at  the  trial,  voluntarily  allowed  the  said 
defendant  a  credit  for  the  sum  of  $1830.30,  being  the  net  amount 
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admitted  by  tbeni  to  have  been  realized  iVom  the  purchase  at  sherifif  i 
sale,  and  the  resale  of  the  six  Eighteenth  street  houses  aforesaid,  and  the 
jury  allowed  said  credit  in  their  verdict;  therefore,  the  following  order: 
Rule  for  a  new  trial  discharged;  plalnttfiTH  judgment  is  reduced  to  the 
sum  of  $9326.19  with  interest  from  March  4,  1873  (this  being  the 
amount  and  date  of  the  verdict),  without  prejudice  to  the  right  of  the 
defendant  to  proceed  at  law  or  equity  against  said  plaintiffs,  for  so  much 
of  the  debt  or  damages  as  he  ma^  be  entitled  to  by  reason  of  the  mat- 
tei'S  alleged  in  the  fifth  item  ot  his  affidavit  aforesaid,  as  may  be  in 
excess  of  the  sum  of  $1830.80,  already  allowed  to  him  on  said  account 
by  the  verdict 


A  purchase  by  the  attomeT-at-law  of  the  plaintiff  in  a  jadgment,  of  property  sold 
under  sach  judgment,  for  a  price  leaa  than  its  amount,  constitutes  the  attorney  the 
implied  trustee  ofthis  client. 

This  state  of  the  record  is  constructive  notice  to  the  attorney's  vendee,  and  fixes  him 
also  -with  the  implied  trust. 

Such  a  trust  is  barred  by  the  live  years  limitation  act  of  1856. 

Rule  for  a  new  trial  and  motion  for  judgment  on  point  reserved. 
Opinion  delivered  May  16,  1874,  by 

Hare,  P.  J. — In  the  year  1844,  a  writ  of  covenant  was  issued  by 
Mr.  Joseph  A.  Clav,  attorney  for  John  Cassin,  trustee  for  the  beneficial 

Elaintiff,  Lauretta  iRoot.  The  suit,  which  was  brought  to  collect  $610, 
eing  the  arrears  of  a  ground-rent  belonging  to  the  trust,  went  to  judg- 
ment and  execution,  and  Mr.  Clay  became  the  purchaser  at  sheriff's  sale 
for  the  sum  of  $100.  He  took  this  step  at  Cassin's  instance,  in  order  to 
prevent  the  ground-rent  from  merging  in  the  land.  In  the  year  1863, 
Mr.  Clay  conveyed  the  premises  to  the  defendant  for  $266,  received  the 
price,  and  paid  it  over  to  Cassin.  This  sale  was  made  in  entire  gowl 
faith  so  far  as  Mr.  Clay  was  ccmcerned,  but  without  obtaining  the  sanc- 
tion of  the  Orphans'  Court,  as  the  deed  of  trust  required.  The  jury 
were  instructed  that  the  purchase  by  Mr.  Clay  being  for  a  less  sum  than 
the  amount  of  the  judgment,  eave  rise  to  an  implied  trust  for  the  estate 
which  he  represented.  They  found  that  the  defendant  bought  without 
actual  notice ;  but  we  are  of  opinion  that  he  had  constructive  notice 
arising  from  the  facts  disclosed  of  record.  It  follows  that  the  plaintiff 
is  entitled  to  judgment  unless  the  case  is  within  the  6th  section  of  the 
act  of  April  22,  1856,  which  provides,  that  "no  right  of  entry  shall 
accrue  or  action  be  maintained  to  enforce  any  implied  or  resulting  trust 
as  to  realtjr,"  "  unless  within  five  years  after  such  equity  or  trust  accrued 
with  the  right  of  entry." 

It  is  very  clear  that  the  act  did  not  begin  to  run  while  the  title 
remained  in  Mr.  Clay.  During  the  whole  of  this  period  the  rent  was 
collected  by  Cassin's  agent,  and  paid  over  to  him  ;  and  it  is  established 
under  the  decisions  that  the  statute  d6es  not  apply  as  against  one  who  is 
in  the  actual  or  constructive  possession  of  the  land.  On  the  defendant's 
entry  in  1868,  the  situation  changed ;  and  he  was  thenceforth  in  undis- 
turbed and  adverse  possession  until  action  brought.   If  we  believe  the 


[Leg.  Int,  Vol.  31,  p.  164.] 
Barrett  vs,  Bamber. 
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verdict,  he  had  no  actual  notice,  and  he  would  consequently  be  free 
from  liability,  but  for  the  implied  trust  which  appeared  on  the  face^of 
his  title.  If  this  were  all,  the  statute  would  confessedly  be  an  answer  to 
the  pr^ent  suit.  It  was,  however,  contended  during  the  argument,  that 
an  examination  of  the  record  would  have  shown  that  behind  the 
implied  trust  lay  an  express  trust,  constituted  formally  by  deed.  The 
plaintiff  became  constructively  a  trustee  for  Cassin,  and  as  Cassin  was 
under  an  express  obligation  to  the  plaintiff,  the  case  is  not,  agreeably  to 
this  view,  within  the  beneficial  operation  of  the  statute.  This  argument 
would  be  just,  were  it  not  that  tne  sale  under  the  paramount  judgment 
passed  the  estate  to  Mr.  Clay,  free  from  the  express  trust. 

If  he  had  bid  the  full  amount  of  the  iudgm'ent,  he  would  have 
acquired  a  jB;ood  title  of  record.  The  accident  of  his  giving  less  than 
the  debt  which  he  had  been  employed  to  collect,  entitl^  the  equitable 
plaintiff  and  her  trustee  to  demand  a  reconveyance  if  they  thought  fit 
to  reimburse  the  sum  actually  paid,  but  this  right  was  one  which  the 
act  requires  to  be  prosecuted  within  five  years.  As  between  the  plaintiff 
and  Ckssin,  the  trust  was  express ;  as  between  Cassin  and  Mr.  Clay,  it 
arose  hj  a  legal  implication  from  his  duty  as  an  attorney.  This 
implied  trust  followed  the  title  into  the  defendant's  hands,  but  he  might 
justly  consider  the  express  trust  as  discharged.  If  he  had  dealt  wiih 
Cassin  the  case  might  have  been  different,  but  as  he  bought  from  Mr. 
Clay,  without  actual  notice  of  Cassin's  tide,  he  was,  at  the  most,  subject 
to  a  constructive  trust  for  Cassin.  A  claim  cannot  be  stronger  than  its 
weakest  part,  and  when  the  link  between  the  defendant  and  Cassin  was 
broken  by  the  lapse  of  time,  he  was  no  longer  bound  to  the  plaintiff. 
The  object  of  the  Legislature  was  to  guard  against  the  uncertainty  of 
parol  evidence,  by  requiring  implied  and  resulting  trusts  to  be  prose- 
cuted while  the  facts  are  still  fresh  in  the  minds  of  the  witnesses.  This 
object  must  fail  if  the  numerous  estates  which  are  settled  or  devised  in 
trust  are  exempted  from  the  operation  of  the  statute.  The  danger  inci- 
dent to  the  failure  of  memory,  and  the  removal  of  testimony  by  death, 
is  equally  great,  whether  the  legal  and  equitable  title  are  severed  or 
united. 

We  do  not  regard  the  case  as  affected  by  the  act  of  March  29,  1865. 
This  repeals  so  much  of  the  act  of  1856  as  provides,  "  that  no  right 
of  entry  shall  accrue,"  etc.,  so  fiir  "as  it  relates  to  or  protects  the  title  of 
any  attorney-at-law,  to  any  lands  purchased  or  held  by  him,  of  or  for  his 
client,  subject  to  such  trust  or  trusts."  The  title  here  in  question  is  not 
the  title  of  the  attorney,  but  of  a  purchaser  from  him.  It  is  entirely 
just  that  an  attorney  should  not  be  allowed  to  plead  the  statute  in  bar 
of  a  trust  arising  from  a  breach  of  professional  obligation.  Certainly 
no  such  plea  would  have  been  set  up  if  the  property  had  remained  in 
the  hands  of  Mr.  Clay.  But  it  would  be  difficult  to  find  any  valid 
reason  why  one  who  buys  from  an  attorney  should  be  in  a  worse  posi- 
tion than  if  he  obtained  the  title  from  any  other  source. 

Judgment  for  the  defendant  on  the  point  reserved. 

Geo.  W.  Spiese  and  E.  Cappee  Mitchell,  Esqs.,  for  plaintiffs. 

Cfeo.  Junkin^  Esq.,  for  defendant. 
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[Leg.  Int.,  Vol.  31,  p.  184.] 

Leech  vs.  Bonsall. 


An  entry  of  8atisfiBU!tion  of  a  mortgage  by  the  recorder  on  a  certificate  from  the  District 
Court  that  Che  judgment  had  been  satisfied,  does  not  dischar^  the  lien  of  the  mort* 
gage,  wliere  the  judgment  had  not  been  satisfied  bv  the  assignees  of  record  of  the 
mortgagee,  but  by  the  plaintiffs  in  the  judgment,  who  were  the  original  mortgagees. 

A  party  who  appears  from  the. other  testimony  to  be  a  part^  interested  in  the  trans- 
action is  not  a  competent  witness  where  the  adverse  party  u  dead. 

Motion  for  a  rule  for  a  new  trial.   Opinion  delivered  June  1, 1874,  by 

Brioos,  J. — The  plaintiff  is  the  executrix  of  the  will  of  her  deceased 
husband,  General  Le^ch. 

The  action  w-as  upon  a  mortgage  executed  April  5,  1861,  by  Joseph 
H.  Bonsall  to  Jeremiah  Bonsall.  Bonsall  assigned  the  mortgage  to  Robert 
McCurdy  for  money  loaned.  This  assignment  was  duly  recoraed.  Robert 
McCurdy  died,  and  Bonsall  paid  the  money  to  his  executors,  and  they, 
thereupon,  assigned  the  mortgage  at  his  request,  to  General  Leech,  Octo- 
ber 11, 1866.  Greneral  Leech  recor4.ed  his  assignment  on  the  1st  day 
of  April,  1870.  Bonsall,  during  the  year  1870,  took  this  mortgage,  as 
the  jury  have  found,  without  its  being  assigned  by  Leech,  and  deposited 
it  with  Robert  8.  Paschall,  in  lieu  of  a  bond  and  mortgage  for  $3000, 
owned  by  Mr.  Cohu,  of  New  York  city,  which  Bonsall  promised  to 
return,  but  instead  of  doing  so,  used  them.  Paschall,  nevertheless,  at 
the  request  of  Jeremiah  Bonsall,  took  from  Joseph  H.  Bonsall,  the 
mortgagor,  an  amicable  scu  fa.  and  confession  of  judgment  thereupon,  in 
favor  of  "  John  K.  McCuray,  and  Robert  K.  McCurdy,  executors  of 
Robert  McCurdy,  assignees  of  Jeremiah  Bonsall,  to  the  use  of  Robert  8. 
Paschall."  These  were  filed  November  30,  1870,  and  the  judgment 
immediately  satisfied  by  Paschall  without  receiving  any  money,  for  the 
purpose  of  getting  the  prothouotary's  certificate  that  the  judgment  was 
satisfied,  and  on  the  faith  of  such  certificate,  to  get  the  recorder  of  deeds 
to  satisfy  of  record  in  his  oflSce,  the  mortgage. 

Accordingly,  in  six  days  thereafter,  on  the  sixth  day  of  December, 
1870,  a  transcript  of  the  record  was  taken  to  the  recorder,  and  he  made 
this  entry  on  the  margin  of  the  record  of  the  mortgage :  "  December  G, 
1870.  By  decree  of  D.  C,  I  declare  this  mortgage  to  be  fully  satisfied 
of  record.    John  A.  Houseman,  per  M.  Meyers." 

Thomas  S.  Bonsall,  then  having  the  legal  title  to  the  premises,  thereafter 
conveyed  them  to  Charles  Ewing,  and  he  on  the  17th  day  of  April,  1871, 
mortgaged  a  part  of  the  same  to  the  City  of  Penn  Building  Association, 
to  secure  $1200.  This  latter  mortgage  was  duly  put  in  judgment,  and 
the  premises  sold  by  the  sheriff,  by  process  thereupon,  to  the  mortgagees. 

They  now  claim  as  terre  tenants,  to  defend  against  the  mortgage 
assigned  to  General  Leech,  by  virtue  of  the  satisfaction  by  Paschall  of 
the  amicable  confession  of  judgment  by  Joseph  H.  Bonsall,  and  the 
satisfaction  of  the  mortgap^e  by  the  entry  made  upon  the  record  of  the 
mortgage,  in  the  manner  before  mentioned. 

Their  counsel  contends  that,  as  they  are  purchasers  for  value,  they 
should  be  protected.  It  must,  however,  be  Kept  in  mind,  that  before 
they  purchased,  and  Paschall  took  the  confession  of  judgment,  the  assign- 
ment of  the  mortgage  to  Leech  had  been  recorded ;  and  had  they  exam- 
ined the  record  it  would  have  disclosed  to  them  that  Jeremiah  Bonsall 
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had  assigned  to  Robert  McCurdy,  and  his  executors  to  General  Leech. 
The  plaintiflT's  intestate,  having  done  all  he  could  to  eive  notice  to 
subsequent  purchasers  and  mortgagees  that  he  owned  the  mortgage, 
b  iu  no  default;  and  conceding  Uiat  the  defendants  are  purchasers 
for  value,  they  are  not  free  from  the  charge  of  negligence  in  purchasing 
without  an  examination  of  the  record.  In  answer  to  this  their  counsel 
contends  that  it  is  not  required  of  them  to  examine  the  record  with  a 
view  to  discover  an  assignment  of  mortgage.  This  is  scarcely  tenable 
in  view  of  the  act  of  April  9,  1849,  authorizing  the  recording  of  such 
assignments.  Why  permit  the  recording  of  assignments  if  it  affords  no 
protection  to  assignees? 

To  hold  that  they  get  no  protection  by  recording  their  assignments, 
leaves  them  just  where  they  were  before  the  act  was  passed — a  result 
surely  not  contemplated  by  those  who  made  the  law.  It  ia  not,  however, 
necessary  to  argue  the>question,  as  it  is  no  longer  an  open  one  so  far  as 
this  court  is  concerned. 

In  Neide  vs.  Pennypacker  (ante,  p.  86),  we  held,  that  the  recording  of 
an  assignment  is  notice,  to  another  assignee  of  the  same  mortgage  by  the 
same  assignor. 

It  necessarily  follows,  that  it  is  &ho  notice  to  purchasers  and  mortgagees. 

This  brings  us  to  consider  the  effect  of  the  entry  by  the  recorder,  upon 
the  margin  of  the  record  of  the  mortgage. 

This  entry  shows  that  neither  General  Leech  nor  any  one  representing 
him  satisfieu  the  mortgage,  and  the  record  of  this  court  shows,  that  the 
judgment  was  not  satisfieii  by  decree  of  this  cgurt,  as  erroneously  stated 
m  the  recorder's  entry  of  satisfaction ;  and  also  this  other  important 
fact,  that  no  one  representing  General  Leech  was  a  party  to  the  pro* 
ceedings  in  obtaining  and  satisfying  the  judgment. 

With  record  notice  then,  that  the  title  to  the  mortgage  was  in  General 
Leech,  and  nothing  to  show  he  had  done  anything  to  authorize  suit 
upon  it,  it  follows  he  is  to  be  protected  unless  he  is  concluded  by  the 
action  of  the  recorder.  The  act  of  April  3, 1860,  authorizes  the  recorder 
to  satisfy  a  mortgage,  upon  the  prothonotary*s  certificate,  showing  that 
a  judgment  has  been  obtained  and  satisfied  of  record,  either  by  the 
receipt  of  the  plaintiff,  or  by  return  of  execution.  It  b  too  plain  to 
need  elaboration  that  the  "  plaintiff"  referred  to  in  the  act  is  the  owner 
of  the  mortgage,  and  not  a  pretender.  The  satisfaction  by  the  recorder 
under  this  act,  gives  no  greater  effect  to  the  satisfaction  than  it  is  of 
record  in  the  court,  and  tne  prothonotary's  certificate  merely  transfers 
the  evidence  of  such  satisfaction  to  the  recorder ;  and  satisfaction  by 
the  very  terms  of  the  act  can  only  be  effectual  where  the  record  of  the 
court  shows  satisfaction  either  by  the  plaintiff's  receipt  or  by  return  of 
execution. 

Can  it  be  maintained,  then,  that  one  without  authority,  by  merely  per- 
sonating a  plaintiff,  can  bind  him  by  his  fraudulent  act,  simply  because 
the  prothonotary,  without  knowledge  of  the  fraud,  permits  the  fraudu- 
lent entry  to  be  made  ?  Such  is  not  the  act  of  the  prothonotary  at  all, 
but  of  the  fraudulent  agent  or  actor. 

It  is  decided  in  Lancaster  vs.  Smith,  17  P.  F.  Smith,  427,  that  such 
an  entry  is  not  the  official  act  of  the  recorder,  and  does  not  discharge 
the  lien  of  the  mortgage. 
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But  it  is  said  there  is  error  in  the  rejection  of  Jeremiah  Bonsali  as  a 
witness  for  defendants.  In  determining  this,  it  should  be  borne  in 
mind,  that  General  Leech  was  dead ;  and  reading  all  the  offers  of  the 
dvifVndants  in  the  light  of  the  testimony  of  Paschall,  their  own  witness, 
it  i.^  clear  that  the  alleged  assignment  was  for  the  benefit  of  Bonsall. 
Paschal  1  held  the  mortgage  for  BonsalFs  benefit,  and  only  as  collateral 
to  secure  Mr.  Cohu  for  the  $3000  bond  and  mortgage  which  Bonsall 
had  obtained  from  Paschall  upon  a  promise  to  return  them,  but  instead 
of  doing  so,  he  used  them. 

Paschall  testified :  I  was  then  glad  to  take  anything  I  could  get, 
and  took  this  (plaintiff's  mortgage).  It  was  a  rorlorn  hope  ...  I 
brought  the  suit  spoken  of  at  the  request  of  Jeremiah  Bonsall.  The  lot 
covered  by  the  mortgage  was  200  feet  by  225  feet,  an  enormous  security, 
and  he,  Jeremiah  Bonsall,  wanted  to  make  use  of  the  land  to  sell  some 
of  it.  He  agreed  to  give  me  other  securities  for  thb,  if  I  would  satisfy 
it,  but  he  has  not  done  so  to  this  clay." 

This  shows  a  direct  interest  in  Ibonsall  to  prove  an  assignment  by 
General  Leech  to  Paschall,  the  very  fact  in  question,  and  thus  avoid  his 
liability  to  both  Paschall  and  Cohu  for  his  improper  use  of  Cohu's  $3000 
bond  and  mortgage.  What  Paschall  did,  was  for  Bonsall — at  his  request 
and  in  his  interest.  To  permit  Bonsall  to  prove  that  General  Leech 
assigned  the  mortgage  to  Paschall,  would  be  to  permit  the  use  party  in 
the  transaction  to  testify,  while  the  mouth  of  General  Leech,  the  other 
party,  is  closed  in  death. 

This  would  be  in  direct. conflict  with  the  decision  of  Kams  vs.  Tanner, 
16  P.  F.  Smith,  297;  and  Graves  vs.  Oriffin,  7  H.  176.  Bonsall  was, 
therefore,  not  a  competent  witness  for  the  defendants. 

Another  point  remains  to  be  noticed ;  it  is  this.  After  the  counsel 
had  finished  his  address  to  the  jury,  he  proceeded  to  read  and  discuss  to 
them  the  points  he  had  asked  the  court  to  instruct  them  upon.  He  was 
reminded  that  while  he  might  address  the  jury  upon  the  points,  he 
could  not  be  permitted  to  appeal  to  the  jury  from  the  law  to  be  given 
to  them  by  the  court,  even  in  advance  of  its  utterance.  This  he  regards 
as  an  abridgment  of  his  rights.  My  brethren  entirely  concur  with  me 
in  the  order  made  in  the  premises. 

How  can  any  other  conclusion  rationally  be  reached  ?  Will  it,  for  an 
instant,  be  maintained,  that  counsel,  however  learned,  shall  be  pe^mitted 
to  appeal  to  the  jury  from  the  law,  as  given  them  by  the  court?  To 
allow  such,  would  constitute  the  jury  a  tribunal  to  review  and  correct 
the  judge  in  his  decision  upon  the  law.  The  very  proposition  is  mon- 
strous, and  merits  instant  condemnation. 

Discovering  no  error  in  the  trial,  the  rule  is  refused. 

Silas  W.  PettU,  Esq.,  for  plaintiff. 

Charles  H.  Dauming,  Esq.,  for  defendant. 
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Alexander  Buckman  vs.  John  Wolbert,  Defendant,  and  W. 
Henry  Willcox,  Executor  of  Eliza  Wolbert,  Deceased, 
Garnishee. 

A  testatrix  devised  sm  estate  to  her  executors  in  trnat,  to  pay  the  income  to  her  son  for 
life,  the  same  not  to  be  liable  for  the  payment  of  his  deots ;  and  after  the  son's  death, 
in  trust,  to  transfer  the  pro[>erty  to  his  children,  with  remainder  over  io  case  the  son 
should  die  without  leaving  issue :  Heldy  that  the  income  payable  to  the  son  was  not 
liable  to  execution  by  his  creditors. 

Case  stated.    Opinion  delivered  June  20,  1874,  by 

Thayer,  J. — Eliza  Wolbert  by  her  last  will,  devised  and  bequeathed 
all  the  property  and  estate  of  every  kind,  real,  personal  and  mixed, 
which  she  received  from  her  father,  to  her  executors,  in  fee  simple  in 
trwty  to  pay  the  income  thereof  to  her  son,  John  Wolbert  (the  defend- 
ant in  this  attachment  execution),  "  for  and  during  the  term  of  his 
natural  life,  and  that  the  same  shall  not  in  any  way  be  liable  for  any 
present  or  future  indebtedness  of  my  said  son,  and  upon  his  death,  in 
future  trust,  to  transfer  and  convey  the  said  property  and  estate  to  bis 
children  then  living,  absolutely  and  in  fee  simple,  in  equal  shares  as 
tenants  in  common,"  with  remainders  over  in  case  his  son  should  die 
without  leaving  issue. 

The  question  is,  whether  the  income  in  the  hands  of  the  executor  is 
bound  by  the  attachment  execution  against  John  Wolbert. 

This  case  is  not  distinguishable  in  principle  from  the  numerous  cases 
which  have  settled  the  doctrine  in  this  State,  that  a  man  may,  by  a 
properly  constructed  trust,  secure  to  the  object  of  his  bounty  the  revenue 
and  profits  of  an  estate  in  such  manner  that  it  shall  not  be  liable  for 
the  payment  of  his  debts.  Such  a  provision  is  not  contrary  to  the 
policy  of  the  law,  or  to  any  act  of  assembly.  Creditors  cannot  com- 
plain because  they  are  bound  to  know  the  foundation  upon  which 
they  extend  their  credit  Fisher  vs.  Tayhr,  2  R.  33 ;  Vatix  vs.  Parke, 
7  W.  it  S.  19 ;  Ashurst  vs.  Given,  5  lb.  323  ;  Holdship  vs.  Patterson,  7 
Watts,  547  ;  Broxm  vs.  Williams,  12  Casey,  338 ;  Keyser  vs.  Mitchell,  17 
Smith,  473.  The  fact  that  the  bequest  was  in  the  form  of  a  trust,  for 
the  special  purpose  of  keeping  the  son's  creditors  at  bay,  makes  nothing 
against  its  validity,  for  neither  public  policy  nor  any  principle  of  equity 
prohibits  a  parent  from  making  such  a  provision  for  the  maintenance 
and  comfort  of  an  insolvent  child.  On  the  contrary,  these  trusts  are 
favored  by  the  law,  because  they  are  prompted  by  the  best  feelings  of 
our  nature,  and  do  no  wrong  to  any  man.  Here  the  whole  estate  is 
vested  in  the  executors.  The  son  has  nothing  but  a  special  trust,  which 
gives  him  no  more  than  the  right  to  enforce  in  equity  the  intention  of 
the  testator  to  the  extent  of  his  interest.  To  hold  that  such  a  trust  can 
be  annihilated  by  an  execution  would  be  to  overturn  many  beneficial 
settlegaents  of  this  kind,  and  to  fly  in  the  face  of  the  best  considered 
decisions.  The  cases  of  Park  vs.  Matthews,  12  Casey,  28,  and  Girard 
Life  Insurance  Company  vs.  Chambers,  10  Wright,  485,  relied  on  by  the 
plaintiff,  are  not  in  point.  In  neither  of  the  trusts  which  were  the  sub- 
jects of  adjudication  in  those  cases,  was  there  any  provision  against 
liability  for  debts.   In  the  last  mentioned  case,  the  court  expressed  its 
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great  reluctance  at  being  obliged,  in  con^quence  of  the  absence  of  such 
a  provision,  to  defeat  the  testatrix's  intention  to  secure  the  income  to  her 
son.  The  case  of  Keyaer^s  Appeal,  7  P.  F.  Smith,  236,  was  the  case  of  a 
dry  trust,  where  the  whole  benefiqial  estate  was  vested  absolutely  in  the 
cedui  que  trusty  and  was  completely  under  his  control,  and  it  was  held 
that  the  mere  interposition  of  a  dry  trustee  in  such  a  case  would  not 
enable  a  testator  to  give  a  beneficial  estate  in  fee  simple,  with  all  the 
usual  incidents  of  ownership,  and  to  except  that  of  liability  for  debts. 

In  the  present  case,  the  trust  is  an  active  trust.  The  fee  simple  of  the 
whole  estate  is  in  the  trustees,  in  trust  to  pay  the  income  to  John  Wol- 
bert  for  life,  without  liability  for  his  debts,  and  after  his  death  to  trans- 
fer the  estate  to  his  children  then  living,  or  if  he  should  die  without 
issue,  then  to  the  nieces  of  testatrix,  Fanny  Boyer  and  Mary  Boyer,  for 
life,  or  so  long  as  they  shall  remain  unmarried,  and  after  death  or  mar- 
riage, to  such  persons  as  would  be  entitled  thereto  under  the  intestate 
laws,  if  the  testatrix  had  died  intestate^  The  trustees  are  therefore 
clothed  with  the  whole  legal  estate,  for  the  purpose  of  preserving  these 
vested  and  contingent  interests.  They  are  to  manage  the  whole  estate 
during  the  lifetime  of  John  Wolbert.  They  are  to  collect  and  pay  him 
the  income  during  his  life,  and  are  responsible  to  the  remainder  men  for 
the  preservation  of  the  estate  which  they  are  ultimately  to  enjoy.  John 
Wolbert  has  nothing  in  the  premises  but  a  mere  equitable  right  to 
receive  the  income  at  the  hands  of  the  trustees  during  his  lifetime. 
Such  a  trust  cannot  be  successfully  assailed  by  creditors.  It  is  irapreg- 
nably  fortified  against  their  attempts  by  the  express  provisions  of  the 
will,  which  are  in  perfect  harmony  with  the  law  and  with  the  public 
policy  of  the  State  upon  this  subject. 

Judgment  for  the  garnishee.. 

Theo.  F.  Jenkiiis,  Esq.,  for  plaintiff. 

D,  W.  Sellers,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  31,  p.  204.] 

Shuster  vs.  Bennett. 

Where  a  creditor  under  a  judgment  against  bis  debtor  bas  levied  upon  real  estate 
which  is  claimed  by  his  wife,  or  one  who  was  his  wife  at  the  time  the  property 
was  €u;quired,  and  where  the  creditor  in  his  answer  denies  the  title  set  ud  by  the 
wife,  he  will  not  be  enioined  from  proceeding  with  his  execution  and  selling  the 
property  as  the  husband's  property. 

Opinion  delivered  June  20,  1874,  by 

Thayer,  J. — The  plaintiff,  a  married  woman,  filed  her  bill  in  this 
court,  setting  forth  that  she  is  the  absolute  owner  in  fee  simple  of  a  lot 
of  ground  on  the  west  side  of  Thirteenth  street  north  of  Master  street, 
and  that  she  derived  title  to  the  same  by  deed  from  one  Isaac  Bleim 
and  wife,  dated  August  31, 1866,  having  purchased  the  property  with 
her  separate  mon.ey ;  that  she  was  deserted  by  her  husband  before  she 
made  the  said  purchase,  and  has,  since  the  purchase,  obtained  a  decree 
of  divorce ;  that  the  defendant  has  levied  upon  the  said  real  estate 
under  an  execution  upon  a  judgment  obtained  against  her  former  hus- 
land,  and  has  issued  a  voidtiioni  exponas,  upon  which  he  threatens  to 
proceed  to  sell  the  said  real  estate,  which  is  her  exclusive  property. 
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She  therefore  prays  for  a  perpetual  injunction  restraining  the  defendant 
from  selling  the  property  in  question,  and  from  further  interference  with 
her  possession  and  enjoyment  of  the  same. 

The  answer  denies  the  complainant's  title,  alleges  that  the  property 
belonged  to  her  former  husband,  Jos.  C.  Shuster,  and  that  the  deed  to 
the  complainant  was  made  to  defraud  the  husband's  creditors. 

In  Dyer  vs.  The  People's  Bank  (Legal  Intelligencer,  January  23, 
1874),  we  decided  that  a  creditor  who  denies  in  his  answer  a  complain- 
aut's  title  to  real  estate,  and  alleges  that  it  belongs  to  her  husband,  his 
debtor,  against  whom  he  has  obtained  judgment,  and  whose  title  he  is 
proceeding  to  sell  by  execution,  will  not  be  enjoined  by  this  court  from 
BO  doing ;  that  under  such  circumstances  a  court  of  equity  ought  not  to 
interfere  with  the  creditor  in  his  attempt  to  test  the  title  in  the  usual 
manner  by  a  sheriflf's  sale  and  an  ejectment.  In  reaching  this  conclu- 
sion we  followed  Winch's  Appeal,  11  P.  F.  Smith,  424,  and  pointed  out 
that  the  doctrine  of  Hunter^ s  Appeal,  4  Wright,  194,  had  been  expressly 
confined  and  restricted  by  Winms  Appeal,  to  cases  in  which  the  com- 
plainant's title  is  admitted  by  the  defendant. 

The  present  case  is  directly  within  the  principle  of  the  decision  in 
Dyer  vs.  The  People's  Bank.  We  must,  tnerefore,  again  aflSrm,  that 
where  the  wife's  title  is  denied  by  the  creditor,  he  is  not  to  be  restrained 
by  the  summary  proceeding  of  a  court  of  equity,  but  the  true  title  must 
be  determined  in  the  manner  which  has  been  in  use  in  this  State  from 
the  foundation  of  the  Commonwealth,  viz.,  through  the  instrumentality 
of  an  action  at  law  and  the  verdict  of  a  jury. 

Bill  dismissed  with  costs. 

H,  T.  Fenton,  Esq.,  for  plaintiff. 

/.  D.  Yocum,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  31,  p.  204.] 

Callicott  vs.  Freeman. 

A  ^)ecial  plea  which  amounts  to  non  eat  factum,  and  concludes  with  a  verification, 

is  bad. 

Opinion  delivered  June  20, 1874,  by 

Thayer,  J. — The  special  plea  filed  by  the  defendant  sets  up  facts 
which  show,  if  they  are  true,  that  the  mortgage  sued  upon  was  not 
executed  or  delivered  by  the  defendant — in  a  word,  that  it  is  not  his 
deed.  It  is  therefore  a  plea  of  non  est  factum,  and  ought  to  have  con- 
cluded to  the  country,  and  not  with  a  verification.  This  form  of  pleading 
was  adopted,  as  was  candidly  acknowledged  on  the  argument,  for  the 
purpose  of  giving  the  defendant  the  affirmative  of  the  issue  and  the  con- 
clusion at  the  trial.  But  the  plea  is  bad  for  the  reason  stated,  and  so 
cannot  accomplish  the  ingenious  purpose  for  which  it  was  intended. 

Judgment  for  the  plaintiff  on  the  demurrer. 

T.  J.  Clayton,  Esq.,  for  plaintiff. 

S.  JET.  Hanson,  Esq.,  for  defendant. 

14 
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[Leg.  Int.,  Vol.  31,  p.  204.] 

Stotesbuby  vs.  Insurance  Co. 
BoNAFON  v8.  Insurance  Co. 

1.  Special  pleas  to  the  common  counts  in  assumpsit  held  bad  as  amounting  to  the 

general  issue. 

2.  A  plea  inconsistent  with  itself  and  repugnant,  held  bad  on  demurrer. 
Opinion  delivered  June  20, 1874,  by 

Thayer,  J. — In  these  cases  the  defendant  pleaded  to  the  common  count 
in  indebitatus  assumpsit  for  money  paid,  laid  out,  and  expended  by  the 
plaintiffs  for  the  defendants'  use,  that  the  only  moneys  paid,  laid  out  and 
expended  by  the  plaintiff,  to  and  for  the  defendants,  and'at  their  special 
instance  and  request,  were  certain  premiums  paid  by  the  plaintiff  on 
certain  policies  of  insurance,  and  that  the  said  policies  of  insurance  were 
obtained  by  fraud,  covin  and  misrepresentation. 

Similar  pleas  were  pleaded  to  the  common  counts  for  money  had  and 
received,  and  for  money  due  and  owing  upon  an  account  stated. 

These  pleas  were  doubtless  constructed  upon  an  experimental  hypo- 
thesis, the  pleader  calculating  the  chances  that  their  vice  might  be 
overlooked  by  his  adversary,  who  was  expected  to  traverse  them  and  so 
give  the  defendants  the  affirmative  of  the  issue  and  the  last  word  to  the 
jury  at  the  trial.  But  the  plaintiff's  attorney  was  too  astute  to  fell  into 
the  snare,  and  without  further  parley  challenged  them  all  by  a  peremp- 
tory demurrer. 

A  special  plea  to  a  count  for  money  paid  for  the  plaintiff's  use  is  bad, 
as  amounting  to  non  assumpsit,  if  the  facts  stated  deny  that  the  money 
was  paid  to  the  defendant  s  use  ;  or  if  it  alleges  that  it  was  paid  under 
circumstances  which  do  not  raise  an  implied  assumpsit  on  the  part  of 
the  defendant.  So  also  a  special  plea  to  a  common  count  for  money  had 
and  received  which  denies  that  the  defendant  received  the  money  under 
circumstances  which  make  such  a  receipt  by  him  a  receipt  to  the  use  of 
the  plaintiff,  is  plainly  bad  for  the  same  reason.  These  points  have  been 
frequently  ruled  :  Solly  vs.  Na^h,  5  Tyr.  625  ;  2  C.  M.  &  R.  355  ;  RegU 
vs.  Green,  1  M.  &  W.  328;  Morgan  vs.  Pebrer,  3  Bing.  N.  C.  467; 
Gregory  vs.  Hartnoll,  1  Tyr.  &  G.  303 ;  1  M.  &  \V.  182 ;  4  Bowling's 
Rep.  695,  S.  C. 

The  plea  to  the  common  count  for  money  due  upon  an  account  stated 
is  obnoxious  to  still  greater  objection,  for  it  alleges  in  the  same  breath 
that  the  money  was  due  to  the  plaintifl^  by  the  defendants  upon  an 
account  stated,  and  that  it  was  not  due  by  reason  of  a  fraud  in  the  con- 
sideration. If  the  defendants  meant  to  have  admitted  that  they  agreed 
to  an  account  stated  with  the  plaintiff,  and  that  thev  were  induced  to 
agree  to  it  by  a  fraud,  they  might  doubtless  have  pleaded  that  by  apt 
words,  but  the  plea  which  they  have  filed  is,  in  its  several  parts,  contra- 
dictory and  repugnant,  and  the  general  rule  is,  that  a  pleading  incon- 
sistent with  itself  or  repugnant,  is  bad ;  Stephens  on  Pleading,  420  (2d 
edition)  ;  14  East,  291 ;  Barber  vs.  Summers,  5  Blackf.  339, 1  Ch.  PI.  232 

Judgment  for  the  plaintiff  on  the  demurrer. 

T,  J.  Clayton,  Esq.,  for  plaintiff. 

George  Biddle,  Esq.,  for  defendant 
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[Leg.  Int,  VoL  SI,  p.  204.] 
Chew  vs.  Close. 

Hon  assampsit  to  the  whole  deolaration^  and  a  tender  as  to  part  cannot  he  pleaded 

together. 

Rule  to  strike  off  the  plea  of  tender.  Opinion  delivered  June  20, 
1874,  by 

Thayer,  J. — The  defendant,  after  pleading  non  iissumpsU  to  the 
whole  declaration,  has  pleaded  a  tender  of  $533.40,  parcel  of  the  said 
several  sums  of  money  in  the  plaintiff's  declaration  mentioned.  This  is, 
undoubtedly  bad  pleading,  for  the  tender  admits  the  contract  to  the 
extent  of  the  sum  tendered,  and  is  therefore  inconsistent  with  a  denial 
of  the  whole  demand,  and  it  is  not  within  the  privilege  afforded  a 
defendant  by  the  statute  of  Ann,  1  Saund.  33,  c.  note;  DougaU  vs. 
Bcnoman,  3  Wils.  145;  3  Bl.  Rep.  723;  Madelan  vs.  Howard,  4  T.  R. 
194.  The  proper  plea  for  such  a  case  as  this  is  non  asstmpsU  except  as 
to  part  and  a  tender  of  that  sum.     The  defendant  has  leave  to  amend. 

Samuel  Dickson,  Esq.,  for  plaintiff. 

[Leg.  Int.,  Vol.  31,  p.  204.] 

Freytao  tw.  Bamford. 

The  court  will  not  adjudicate  the  rights  of  claima&ts  to  a  fund  in  the  hands  of  the 
sheriff  raised  hy  an  execution.  The  sheriff  must  distribute  the  ibnd  himself  at  his 
own  peril,  or  pay  it  into  court 

Case  stated.   Opinion  delivered  June  20, 1874,  by 

Thayer,  J. — By  the  case  stated  we  are  asked  to  adjudicate  the  con- 
flicting claims  of  several  creditors  to  a  fund  in  the  hands  of  the  sheriff 
raised  by  an  execution.  We  must  decline  to  assume  any  such  jurisdic- 
tion. Were  we  to  do  so  it  is  doubtful  whether  we  could  enter  any  judg- 
nieut  which  would  be  binding  upon  the  sheriff,  or  which  would  protect 
him  in  his  payments.  The  money  being  in  the  sheriffs  hands  the  ques- 
tion as  to  how  he  should  distribute  it  is  for  him  alone,  unless  he  will  pay 
it  into  court  He  must  distribute  it  at  his  own  peril,  or  free  himself 
from  responsibility  by  paying  the  money  into  court,  where  it  will  take 
the  usual  course,  and  the  rights  of  the  claimants  will  be  determined  by 
an  auditor. 

Case  stated  dismissed. 

Jas,  Otterson,  Esq.,  for  plaintiff. 

J.  H.  Qmnellan  and  Wm,  McCandless,  Esqs.,  for  defendants. 
[Leg.  Int,  Vol.  31,  p.  212.] 

Leech  m  Leech,  Defendant,  and  the  Philadelphia  Board  of 
Brokers,  Garnishees. 

The  proceeds  of  the  sale  of  a  seat  in  the  hoard  of  hrokers  of  a  memher  who  failed  to 
settle  with  his  creditors,  when  sold  under  the  articles  of  association  of  the  IxMird,  are 
first  applied  to  his  creditors  in  the  board. 

Opinion  delivered  June  27, 1874,  by 

Lynd,  J. — ^We  are  spared  the  necessity  of  deciding  whether  the  seat 
of  a  member  of  the  Philadelphia  board  of  brokers  is  a  mere  personal 
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privilege  or  persoual  property ;  whether,  when  such  seat  has  been  sold, 
in  consequence  of  the  insolvency  of  such  member,  he  (or  his  creditors) 
can,  in  any  event,  claim  any  part  of  the  proceeds  of  such  sale. 

Under  the  articles  of  association  of  said  board  "  the  seat  of  a  member 
who  fails  to  settle  with  hb  creditors  within  a  year^  from  the  time  of  his 
suspension,  shall  be  sold  by  the  secretary,  and  the  proceeds  shall  be  paid 
pro  rata  to  his  creditors  in  the  board."  The  seat  in  question  was  regu- 
larly sold  in  pursuance  of  this  provision,  and  the  proceeds  are  insuffi- 
cient to  discharge  the  claims  of  defendant's  creditors  in  the  board. 

Surely  the  effect  of  the  provision  just  quoted  was  to  place  the  seat  (with- 
out regard  to  its  technical  designation  or  classification)  in  the  hands  of 
the  secretary,  in  pledge  to  pay  the  claims  his  fellow-members  might  have 
upon  him  in  the  event  of  his  suspension  and  of  his  &ilure  to  settle  with 
his  creditors  within  one  year  from  the  date  thereof.  Upon  this  condition 
he  became  possessed  of  his  seat.  Can  he  now  repudiate  the  condition  ? 
Have  his  outside  creditors  any  higher  rights? 

When  he,  or  they,  shall  have  paid  off  the  claims  of  his  fellow-brokers 
upon  this  fund,  there  will  be  room  for  the  discussion  of  the  question 
presented  on  behalf  of  the  plaintiff,  at  the  argument  of  this  case  stated. 

Judgment  for  the  garnishees. 

E,  Sunn  Hanson  and  Daniel  Dougherty,  Esqs.,  for  plaintiff. 
A.  Sydney  and  George  W.  Biddle,  Esqs.,  for  defendant. 


The  District  Court  will  not,  under  ordinary  circumstances,  re-hear  a  motion  for  an 
injunction  which  had  been  heard  and  refused  by  a  co-ordinate  court. 

In  equity.  Bill  for  injunction  to  restrain  infringement  of  the  name 
"Galaxy  publishing  company,"  trade  mark. 

A  motion  for  a  special  injunction  having  been  refused  by  Judge 
Paxson  (Legal  Intelligencer,  July  3,  1874),  in  a  suit  in  the  Court  of 
Common  Pleas  between  the  same  parties,  the  bill  in  that  court  was  "dis- 
continued," and  an  amended  bUl  filed  in  the  District  Court.  On  the 
hearing  before  Briggs,  J.,  the  counsel  for  plaintiffs  having  called  his 
attention  to  the  proceeding  before  Paxson,  J.,  he  expressed  a  desire  to 
first  hear  an  argument  as  to  the  question,  whether  a  second  application 
should  be  entertained  after  it  had  once  been  refused  by  a  court  of 
co-ordinate  jurisdiction,  and  intimated  that  his  inclination  was,  that  be 
ought  not  to  reconsider  the  case,  at  that  time,  upon  its  merits,  but 
should  follow  the  ruling  of  the  other  court. 

After  argument,  he  stated  that  his  views  were  unchanged,  and  that  on 
grounds  of  policy,  he  thought  it  of  the  utmost  importance  that  the  courts 
of  this  county  should  decline  to  interfere  with  one  another's  actions. 

In  view,  however,  of  the  importance  of  the  question,  he  invited  an 
argument  before  the  court  in  banc,  then  in  session. 

After  argument  before  Thayer,  Lynd,  Briggs  and  Mitchell,  J. J.,  the 
opinion  of  the  court  was  delivered  by  Thayer,  J.,  to  the  eflect  that  after  a 
motion  had  been  heard  by  one  judge  of  a  co-ordinate  court,  no  judge  of 
this  court  would,  under  ordinary  circumstances,  rehear  that  same  motion. 

Injunction  refused. 

Thomas  J,  Ashton  and  R,  P.  While,  Esqs.,  for  plaintiffs. 
Samuel  Dickson,  Esq.,  for  defendants. 


[I^g.  Int,  Vol.  31,  p.  228.] 

McNair  et  al.  vs.  Cleave  et  al. 
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[Leg.  Int.,  Vol.  31,  p.  236.] 

The  Fourth  National  Bank  vs.  Frazier. 

1.  The  maker  of  a  promissory  note  is  by  the  form  and  eflFect  of  his  contract  a  principal 

and  cannot  reauce  his  responsibility  to  the  holder  to  that  of  a  surety  by  proof  Inat 
he  made  the  note  for  the  accommodation  of  another  party  and  that  that  was  well 
known  to  the  holder  at  the  time  he  received  it. 

2.  Therefore  the  maker  of  a  promissory  note  is  not  discharged  from  responsibility  to 

the  holder  who  discounted  it  for  another  person,  by  proof  that  the  holder  knew 
that  the  maker  was  an  accommodation  maker  and  neglected  to  issue  an  execution 
upon  a  judgment  which  he  held  an  a  security  for  Uie  note,  when  notified  to  do 
80  by  the  maker. 

Rule  for  a  new  trial.  Opinion  delivered  July  17,  1874,  by 
Thayer,  J. — The  facts  as  they  appeared  upon  the  trial  were,  that  the 
defendant  made  his  promissory  note  for  $2500,  payable  to  the  order  of 
James  S.  Chambers,  who  indorsed  it.  The  note  was  made  for  tlie 
accommodation  of  Alexander  Cummings,  who  procured  its  discount  by 
the  plaintiffs,  the  bank  placing  the  proceeds  to  his  credit  At  the  time 
of  obtaining  the  discount  Cummings  confessed  a  judgment  to  the  plain- 
tiffs for  a  larger  amount  as  a  security  for  the  note  and  for  renewals  of  it. 
When  the  note  in  suit  (which  was  a  renewal  of  the  original  note)  fell 
due,  the  defendant,  who  was  the  maker  of  the  note,  notified  the  plaintiffk 
to  proceed  against  Cummings  upon  the  judgment  which  they  held  against 
him,  and  it  was  admitted  on  the  trial  that  by  an  execution  against  Cum- 
mings at  that  time  the  money  might  have  been  made.  The  plaintifis 
n^lected  to  do  so  and  Cummings'  property  i/^as  swept  away  by  execu- 
tions issued  by  other  creditors.  The  question  b,  whether  the  defendant 
is  discharged  from  responsibility  to  the  plaint ifis  by  reason  of  these  facts. 
He  insists,  that  although  he  was  maker  of  the  note,  yet  as  he  was  an 
accom  modation  maker,  and  as  that  was  well  known  to  the  plaintiffs  when 
they  discounted  the  paper  for  Cummings,  his  real  relation  to  the  plain- 
tiffs was  that  of  a  surety  only,  and  that  having  neglected  upon  due  and 
sufficient  notice  from  the  surety  to  proceed  against  the  principal,  the 
plaintifis  have  lost  their  remedy  against  him. 

It  was  settled  many  years  ago  in  Thf  Bank  of  Montgomery  County  vs. 
Walker,  12  S.  &  R.  382,  and  9  lb.  229*,  that  the  maker  of  a  promissory 
note  cannot  reduce  his  liability  to  that  of  a  fnere  surety  by  proof  that  he 
m^ide  the  note  for  the  accommodation  of  another  party,  and  that  that  was 
well  known  to  the  plaintiffs  who  had  discounted  it  for  ,the  party  accom- 
modated  with  a  full  knowledge  of  the  facts.  "  We  must  assume,"  said 
Tilghman,  C.  J.,  "this  broad  principle,  that  the  man  who  draws  a 
promissory  note  for  the  purpose  of  negotiation  must  stand  to  it.  He 
nas  placed  himself  in  the  situation  of  principal,  and  shall  not  afterwards 
escape  by  alleging  that  he  was  but  a  surety.  Although  the  plaintifis 
knew  that  the  defendant  received  no  value  from  Walker  and  George, 
the  payees,  yet  they  knew  also  that  it  was  his  choice  to  serve  his  friends 
by  placing  himself  in  the  front  of  a  negotiable  instrument,  and  they  had  a 
right  to  suppose  he  was  willing  to  abide  the  consequences.  We  think  it 
safest  for  the  mercantile  world  in  general  as  well  as  for  the  parties  im- 
mediately interested  in  accommodation  paper  to  lay  down  the  law  on 
these  principles,  which  are  warranted  by  the  best  authority."  It  was 
accordingly  held  in  that  case,  that  the  defendant,  who  had  made  the 
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note  for  the  accommodation  of  another  person,  was  not  discharged  hj 
the  fact  that  the  holder  with  a  knowledge  of  that  fact  had  given  time  to 
that  person. 

Judge  Duncan,  in  deciding  the  same  point  in  the  same  case  two  years 
before,  had  already  expressed  himself  to  the  same  effect.  "The  man," 
said  he,  ''who,  to  serve  his  friend,  lends  his  name  as  his  debtor,  in  arder 
th^  he  may  obtain  money  on  that  evidence  of  debt,  cannot  complain  of 
it  as  a  grievance,  that  when  this  purpose  is  answered,  the  law  will  con- 
aider  him  just  in  the  character  he  has  assumed.  If  drawer  to  be  treated 
as  drawer,  if  indorser  as  indorser.  As  he  chose  to  be  introduced  into 
the  world  by  the  name  and  in  the  character  of  drawer,  he  must  be  con- 
tent to  pass  through  in  all  its  stages  under  that  name,  and  he  cannot  at 
his  pleasure  cast  it  off  and  deny  it  to  any  who  has  given  credit  to  the 
paper  on  his  assumed  name  and  character.  It  shall  be  taken  pro  veritate 
that  he  was  the  drawer,  for  de  veritate  that  was  the  very  thing  he  was 
intended  to  be."  9  S.  A  R.  240. 

The  Bank  of  Montgomery  County  vs.  Walker  has  been  so  often  recog- 
nized and  approved  bv  the  Supreme  Court  that  the  doctrine  of  that  case 
must  now  be  regarded  as  the  settled  law  of  this  State.  I  will  refer  to 
two  only  of  the  later  cases  which  fully  confirm  and  corroborate  it : 
White  vs.  Hopkins,  3  W.  &  S.  99,  and  Lewis  vs.  Hanchman,  2  Barr, 
416.  In  the  former  case  the  doctrine  was  carried  to  the  extent  of 
deciding  that  an  accommodation  acceptor  was  not  discharged  by  a 
formal  release  of  the  drawer  by  the  holder,  who  had  full  knowledge 
when  he  received  the  bill  that  it  had  been  accepted  Only  for  the  accom- 
modation of  the  drawer,  and  that  the  acceptor  had  received  no  consider- 
tion  whatever.  If  an  accommodation  maker  of  a  note  or  acceptor  of  a 
bill  is  not  discharged  by  a  formal  release  of  the  person  accommodated 
and  whom  he  brings  forward  to  stand  in  his  place  as  a  principal  while 
he  himself  assumes  the  more  modest  one  of  a  surety,  a  mul  to  fortiori  is 
he  not  discharged  by  a  mere  neglect  to  pursue  him,  which  is  the  present 
case. 

But  Lewis  vs.  Hanchman  resembles  the  present  case  still  more 
strongly.  It  waa  there  held  that  the  maker  of  certain  accommoda- 
tion notes  was  not  entitled  to  the  privilege  of  a  surety,  although  the 
debt  was  lost  by  the  neglect  of  the  holder  to  record  a  mortgage  which 
he  had  received  as  a  security  for  the  notes  from  the  person  for  whose 
accommodation  the  notes  were  made. 

These  decisions  rest  upon  the  principle  that  one  who  by  the  form  of 
this  contract  has  consented  to  assume  the  responsibility  of  a  principal, 
shall  not  be  permitted  to  show,  in  the  teeth  of  his  contract,  that  he 
ought  only  to  be  regarded  as  a  surety.  Having  expressly  agreed  to 
stand  as  a  principal  he  shall  not  be  permitted  to  say  that  the  concom- 
itant circumstances  reduce  his  responsibility  to  that  of  a  mere  surety. 

Rule  discharged  and  judgment  for  the  plaintiff  on  the  point  reserved. 

Oeorge  M,  Dallas,  Esq.,  for  plaintiff. 

John  Cadtmlader,  J r.,  Esq.,  for  the  defendant. 
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[Leg.  Int,  Vol.  31,  p.  244.] 

DiMOND  t^.  DiMOND. 

The  will  in  this  case  held  to  create  a  trast  for  each  of  the  children^  which  expired  on\j 
on  their  respectively  attaining  the  age  of  twenty-eight. 

In  equity.  On  bill  and  answer.  Opinion  delivered  July  25,  1874,  by 
Thayer,  J. — The  will  of  Joeeph  Dimond,  upon  the  correct  inter- 
pretation of  which  depends  the  question  whether  the  complainants  are 
entitled  to  a  decree  of  partition  at  the  present  time,  is  evidently  the 
production  of  a  roan  inopa  coTmlii,  and  with  little  power  of  his  own  to 
express  the  intentions  which  he  had  formed.  Nevertheless,  through  all 
its  obscurity  and  inaccurate  use  of  language  one  purpose  seems  peifectly 
apparent,  that  is  that  his  children  shall  not  be  the  masters  of  their 
several  shares  of  the  real  estate  until  they  arrive  respectively  at  the 
age  of  twenty-eight  years.  There  is  b^  necessary  implication  from  the 
powers  given  a  devise  to  the  executors  in  trust  for  his  children  until  they 
respectively  attain  the  age  of  twenty-eight  years.  Their  several  shares  are 
to  be  allotted  to  them  in  turn  as  each  reaches  the  designated  period,  pro- 
vided the  executors  should  not  at  that  time  be  of  the  opinion  that  it 
would  be  better  to  withhold  the  share  of  any  child  and  to  pay  him  or 
her  the  rents  or  interest  only — a  discretion  which  has  probably  faded 
from  existence,  as  its  foundation  was  a  personal  confidence,  and  those  in 
whom  it  was  reposed  are  now  dead.  The  general  trust,  however,  has  of 
coQrBe  survived  those  who  were  relied  upon  by  the  testator  to  administer 
it,  and  is  now,  by  an  order  of  the  Orphans*  Court,  committed  to  John 
T.  Dimond,  one  of  the  testator's  children,  who  is  over  twenty-eight 
jears  of  age.  Joseph  Dimond,  the  defendant,  has  also  reached  the 
required  age.  Richard  and  Catharine  have  not  yet  attained  it,  and 
therefore  are  not  yet  in  a  position  to  demand  for  themselves  an  allot* 
ment  of  their  respective  shares  in  severalty.  The  time,  however,  having 
arrived  when  John  T.  Dimond  and  Joseph  Dimond  are  entitled  to  a 
partition  of  the  estate  and  an  allotment  of  their  several  shares,  the 
former,  who  is  plaintiff  in  this  bill,  is  entitled  to  maintain  it  in  his  own 
right;  and  representing,  as  trustee  of  Richard  and  Catharine,  their 
interests  also,  he  is  also  entitled  in  that  capacity  to  have  their  shares  set 
off  from  his  own  and  from  that  of  his  brother  Joseph.  The  result  will 
be  that  the  estate  will  be  divided.  John  and  Joseph  will  be  allotted 
their  several  shares  respectively,  and  John  will  hold  the  shares  of 
Richard  and  Catharine  in  trust  until  the  time  arrives  when  by  the  direc- 
tions of  the  will  they  are  to  be  transferred  to  their  own  control.  The 
prohibition  in  the  will  against  any  right  or  claim  on  their  part  to  sell 
or  encumber  their  portions  until  they  respectivelv  arrive  at  the  age  of 
twenty-eieht  years,  and  the  clause  which  expressly  designates  that  as 
the  period  when  they  are  to  receive  their  respective  shares,  coupled  with 
the  powers  which  are  given  to  the  executors  over  the  estate  in  tne  mean- 
time, demonstrate  too  plainlv  to  be  disregarded  that  the  testator  intended 
the  creation  of  a  trust  to  endure  until  the  prescribed  age  shall  be'reached. 
Let  a  decree  be  drawn  accordingly. 
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[Leg.  Int,  Vol.  31,  p.  340.] 

In  re  Lucas  Hirst  and  Jared  Ingersoll. 

1.  The  court  will  not  punish  for  contempt  when  the  act  has  not  been  committed  in  their 

presence  and  there  is  another  mode  of  punishment 

2.  Where  an  attorney  undertakes  to  obtain  bail  for  his  client  he  will  be  held  roip^jnsi- 

bie  for  any  fraua  or  deception  on  the  court  in  obtaining  and  justifying  the  bail. 

Opinion  delivered  October  21,  1874,  by 

Hare,  P.  J. — There  are  two  rules  before  the  court:  one  that  the 
respondents  should  answer  for  a  contempt  of  court;  the  other  to  show 
cause  why  they  should  not  be  disbarred.  Before  announcing  the  con- 
clusion winch  we  have  reached,  it  is  proper  that  I  should  briefly  reca- 
pitulate the  evidence.  Johnson  and  Delaplaine,  persons  residing  and 
doing  business  in  this  city,  were  desirous  of  issuing  a  writ  of  replevin. 
Unable  to  find  bail,  they  applied  to  Mr.  Lucas  Hirst,  who  undertook, 
as  their  attorney,  to  issue  the  writ  and  procure  the  bail.  Agreeably  to 
Mr.  Hirst's  statement  under  oath,  which  there  is  nothing  before  us  to 
contradict,  he  did  not  personally  endeavor  to  procure  the  bail,  but 
turned  the  matter  over  to  Jared  Ingersoll,  the  other  respondent.  Design 
or  accident  led  Mr.  Ingersoll  to  Drew  and  Thomas  D.  Fawcett,  who 
agreed  to  become  the  sureties  in  the  replevin.  The  case  cannot  be 
understood  aright  without  considering  what  these  men  are.'  Agreeably 
to  Fawcett's  testimory,  it  had  been  agreed  between  him  and  Drew,  that 
they  should  make  money  by  entering  bail.  To  enable  Fawcett  to  swear 
that  he  was  a  freeholder.  Drew  promised  Fawcett  a  deed  for  a  lot  in 
Kater  street,  and  Fawcett  paid  him  fifteen  dollars,  but  did  not  receive 
the  deed.  It  is  not  preteuded  that  Drew  owned  or  was  possessed  of  any 
such  real  estate.  He  had,  agreeably  to  Fawcett,  deeds  for  sale  at  prices 
to  suit  purchasers. 

The  mterview  between  these  men  and  Ingersoll  occurred  on  the  8th 
of  September,  and  Fawcett  went  with  Ingersoll  the  same  day  to  the 
Court  of  Common  Pleas,  and  there  executed  an  injunction  bond  as 
surety  under  the  name  of  Thomas  Davis.  Two  days  afterwards  Inger- 
soll brought  Drew  and  Davis  to  the  prothonotary's  oflSce  of  thb  court, 
and  there  offered  them  as  sureties  in  the  replevin  issued  at  the  instance 
of  Johnson  and  Delaplaine.  Judge  Briggs,  who  happened  to  be  in  the 
office,  said  that  he  would  hear  the  case  in  the  room  where  we  are  now 
sitting.  Mr.  Hirst,  who  was  sent  for,  came  into  the  office,  filled  up  the 
bond,  and  went  with  Drew  and  Fawcett  before  Judge  Briggs.  They 
were  then  sworn,  and  accepted  as  bail ;  Fawcett  giving  his  name  as 
Thomas  Davis,  and  testifying  that  he  owned  a  house  and  lot  in  Kater 
street.  They  executed  the  lK>nd,  and  Mr.  Hirst  gave  them  ten  dollars, 
for  their  time,  risk,  and  trouble.  Both  Hirst  and  Ingersoll  have  denied 
under  oath,  that  they  had  any  knowledge  or  idea  of  the  fraudulent 
nature  of  the  transaction.  Fawcett  has  since  executed  bonds  in  two 
other  cases,  one  under  the  name  of  Fawcett,  and  one  which  he  signed 
as  James. 

In  considering  the  rule  on  the  respondents  to  answer  for  a  contempt, 
the  court  has  b^n  influenced  by  the  nature  of  the  proceeding.  A  party 
who  is  called  on  to  meet  such  a  charge  is  necessarily  in  the  hands  of  the 
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court,  and  cannot  have  the  aid  of  a  jury  for  the  determination  of  any 
controverted  question  of  fact  that  may  arise  during  the  hearing.  It  is 
proper,  therefore,  that  the  court  should  proceed  cautiously.  Where  the 
offence  b  committed  in  the  presence  of  the  judge,  and  there  is  no  denial 
on  the  part  of  the  accused,  it  may  be  visited  by  an  appropriate  penalty. 
Such  was  the  case  of  Fawcett,  whom  we  sentenced  a  few  days  since  to 
three  months  imprisonment  for  his  share  in  this  transaction.  On  the 
other  hand,  where  the  guilt  of  the  accused  depends  on  circumstantial 
evidence,  or  is  an  inference  from  "foots  which  do  not  occur  in  the  presence 
of  the  court,  and  are  denied  by  him,  he  should  not  be  convicted  of  a 
contempt,  unless  there  b  no  other  way  of  attaining  the  ends  of  justice. 
This  cannot  be  said  in  the  present  instance,  because  the^  subornation  of 
perjury  and  a  conspiracy  to  impose  on  the  court  by  the  fraudulent  pro- 
duction of  bail,  are  offences  under  the  common  and  statute  law,  and 
within  the  reach  of  an  indictment.  •  The  rule  to  answer  for  a  contempt 
is  therefore  discharged ;  but  it  is  at  the  same  time  ordered  that  a  certi- 
fied copy  of  the  evidence  which  has  been  given  in  thb  case  be  trans- 
mitted to  the  District  Attorney. 

In  considering  the  remaining  rule  we  wish  to  be  distinctly  understood 
as  saying  that  an  attorney  is  not  responsible  for  the  character  of  the  bail 
presented  by  hb  client,  unless  there  is  some  fact  or  circumstance  which 
should  rouse  suspicion  or  put  him  on  inquiry.  If  nothing  appears  to 
the  contrary,  he  may  take  it  for  granted  that  the  principal  is  honest, 
and  that  the  sureties  do  not  intend  to  commit  perjury.  But  an  attorney 
who  undertakes  to  procure  bail,  not  only  assumes  the  responsibility  that 
a  party  is  under  when  acting  for  himself,  but  should  act  with  more  cir- 
cumspection in  view  of  hb  duty  to  the  court  He  cannot  get  rid  of  this 
obligation  by  employing  a  subordinate  and  then  closing  hb  eyes  to  what 
the  Tatter  does. 

This  b  peculiarly  true  where  the  character  of  the  agent  b  not  such  as 
to  inspire  confidence  or  justify  a  blind  reliance  on  his  truth.  And  here 
I  may  advert  to  the  evidence  which  has  been  laid  before  us  by  the  com- 
mittee of  the  law  association.  It  appears  from  the  record  which  they 
adduced,  that  the  respondent,  Ingersoll,  was  convicted  of  larceny  in  the 
Court  of  Quarter  Sessions.  It  has  been  urged  on  his  behalf  that  he  was 
subsequently  pardoned  by  the  Governor,  and  it  is  harsh  to  revert  to  a  fault 
which  the  bar  and  the  community  may  have  supposed  to  condemn. 
Seven  years  have  passed,  and  if  it  was  necessary  to  bring  the  &ct  before 
thb  court,  it  should  have  been  done  at  an  earlier  period.  Abstractly,  this 
argument  may  be  sound,  but  it  does  not  apply  to  the  purpose  for  which 
the  record  was  offered. 

The  conviction  of  an  attorney  for  an  offence  involving  moral  turpitude 
is  a  sufficient  cause  for  his  removal  from  the  bar.  No  court  which 
has  the  evidence  before  it,  should  hesitate  as  to  the  course  to  be  pur- 
sued. To  be  convinced  of  this,  we  need  only  reflect  that  the  office  of  an 
attorney  is  a  privilege  which  is  obtained  through  an  order  of  the  court, 
founded  on  evidence  that  be  possesses  the  requisite  learning,  and  is  of 
good  moral  character.  And  as  he  obtains  admission  through  the  court, 
so  it  b  the  right  and  duty  of  the  court  to  remove  him,  if  it  appears  from 
hb  subsequent  conduct  that  their  confidence  was  ill  placed.  The  com- 
munity may  therefore  regard  his  continuance  in  office  as  an  assurance 
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that  nothing  has  been  brought  to  the  judicial  knowledge  of  the  court, 
which  reudera  hiiu  unfit  for  tlie  grave  responsibility  attached  to  such  a 
calling. 

A  conviction  for  an  infamous  offence  is  consequently  a  ground  of  dis- 
(jualification,  which  should  not  be  passed  by  in  silence.  The  case  is  dif- 
ferent, where  an  attorney,  who  has  been  sentenced  in  the  Quarter  Sessions, 
b  suffered  to  continue  for  many  years  iu  the  practice  of  his  profession  ia 
a  civil  tribunal,  without  any  step  being  taken  to  bring  the  record  of  bis 
conviction  before  the  judges.  Still'  one  who  is  thus  placed  should 
remember  that  he  is,  to  some  extent,  on  sufferance,  and  proceed  circum- 
spectly in  the  performance  of  bb  official  duties. 

If  circumstances  occur,  tending  strongly  to  show  that  he  has  been 
^ilty  of  misfeasance,  there  is  not  the  same  presumption  in  his  favor,  as 
m  that  of  a  man  of  unblemished  character,  and  he  cannot  expect  that 
his  testimony  in  his  own  behalf  sh#uld  receive  implicit  credence.  It  is 
in  this  respect  that  we  regard  the  conviction  of  Ingersoll  as  properly 
before  us,  and  as  having  material  bearing  on  the  case.  He  it  was  who 
found  the  fraudulent  bail  and  brought  them  into  the  prothonotarj's 
office.  This  was  not  his  first  knowledge  of  Drew,  if  we  credit  Fawcett's 
testimony.  In  view  of  all  the  circumstances,  we  are  unable  to  acquit 
him  of  malpractice,  and  therefore  make  the  rule,  to  strike  his  mime  from 
the  list,  absolute. 

As  it  regards  the  respondent  Hirst,  there  is  no  proof  that  he  was  cog- 
nizant of  the  fraudulent  nature  of  the  bail.  That  he  had  such  knowl- 
edge b  denied,  not  only  by  him,  but  by  Ingersoll  and  Fawcett.  But  we 
regard  him  as  having  been  grossly  negligent  in  turning  the  uxatter  over 
to  Ingersoll,  and  in  accepting  what  the  latter  did  without  inquiry.  If 
he  was  in  the  line  of  hb  duty  as  an  attorney  iu  undertaking  to  procure 
the  bail,  and  in  presenting  them  to  Judge  Briggs,  he  went  beyond  it  in 
paying  them  for  their  services.  Before  taking  such  a  step  he  should 
nave  made  a  careful  investigation,  and  investigation  would,  as  we 
believe,  have  led  to  a  discovery  of  the  iniquity  to  which  he  was,  how- 
ever, unconsciously  making  himself  a  party.  It  seems  to  us,  however, 
that  the  case  does  not  require  hb  dismissal,  and  that  it  b  enough  to 
suspend  his  privilege  as  an  attorney.  We  are  spared  the  necessity  of 
considering  now  long  the  sentence  should  last,  because  this  court  will 
cease  to  exist  as  such  at  the  close  of  the  current  year.  To  sentence 
Mr.  Hirst  for  a  longer  period  would  be  merely  formal.  It  b  therefore 
ordered  that  he  shall  not  act  as  an  attorney  until  January  1, 1875. 

Hon.  Benjamin  Harris  Bremter,  for  Hirst. 

William  F,  Johnson,  Esq.,  for  Ingersoll. 


Thb  was  an  action  upon  a  policy  of  insurance,  which  contained  ft 
proviso  that  if  the  insured  should  **  die  by  suicide"  the  policy  should  be 
void.  The  defendant  pleaded  that  the  insured  committed  suicide  by 
drowning  himself;  to  which  the  plaintiff  replied,  that  the  insured  was 


[Leg.  InL,  Vol.  31,  p.  340.] 

BoiLEAu  VS.  The  Life  Insurance  Company. 


A  challenge  to  the  favor  allowed  in  a  civil  suit 
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insane  at  the  time  he  died,  and  that  his  death  was  not  his  voluntary  and 
intelligent  act. 

When  the  case  was  called  for  trial  at  Nisi  Prius,  on  October  14,  1874, 
before  Hare,  P.  J.,  the  defendant's  counsel  was  permitted  to  ask  each 
juror  as  he  was  called,  upon  his  voir  dire,  this  question :  "  Do  you  hold 
the  opinion  that  the  fact  that  a  man  has  committed  suicide  is  conclusive 
proof  that  he  was  insane  at  the  time  he  committed  the  act."  Such  of 
the  jurors  as  answered  in  the  affirmative  were  challenged  for  cause  and 
the  challenges  were  sustained. 

On  the  trial,  the  question,  whether  the  policy  in  suit  was  forfeited  by 
the  suicide  of  the  insured,  he  being  insane  at  the  time,  but  intending  to 
take  his  life,  knowing  that  death  would  result  from  what  he  did,  was 
reserved  for  the  consideration  of  the  court  in  banc. 

The  jury  found  for  the  plaintiff  that  the  insured  was  insane  whea  he 
committed  suicide. 

Messrs.  J.  jB.  and  O,  i?.  Snowden,  for  plaintifil 

Messrs.  W.  S.  Price  and  if.  Arnold,  for  defendant. 


Frailey  vs.  The  Central  Fire  Insurance  Company  op  Phila. 

An  attachment  was  issued  against  a  corporation,  and  a  iudgment  obtained  on  it;  but 
prior  to  the  judgment  tiic  oorimration  was  dissolved  and  a  receiver  appointed : 
^eld,  that  the  attachment  should  be  set  aside,  and  the  property  handed  over  to  the 


Statement  of  the  case. — In  this  case  suit  was  begun  by  the  plaintiff  by 
an  attachment  under  the  act  of  April  17,  1869.  After  the  service  of 
the  attachment,  proceedings  were  commenced  at  the  instance  of  the 
Commonwealth,  to  dissolve  the  corporation,  and  on  the  7th  October, 
1874,  a  decree  was  made  by  the  Court  of  Common  Pleas  of  Dauphin 
county,  Pennsylvania,  dissolving  the  company  and  appointing  Colonel 
A  Wilson  Norris,  receiver.  On  the  10th  of  October,  plaintiff  obtained 
judgment  and  issued  execution,  and  the  sheriff  took  possession  of  the 
property  and  refused  to  deliver  the  same  to  the  receiver.  The  receiver 
nlea  a  petition  setting  forth  these  facts,  and  asked  that  the  levy  and  exe- 
cution be  set  aside  after  argument. 

William  McMixthael,  Esq.,  for  plaintiff. 

Samuel  G.  Thompson,  i5sq.,  for  receiver. 

Opinion  delivered  October  26,  1874,  by 

Briggs,  J. — Before  the  plaintiff  obtained  his  judgment,  the  defendant 
corporation  had  been  dissolved  according  to  law,  and  hence,  had  no  legal 
existence  at  the  time  of  judgment.  Such  a  j[udgment  is  as  ineffectual  as 
would  be  a  judgment  given  against  a  dead  person,  though  such  deceased 
person  were  alive  at  the  institution  of  the  suit.  The  issuance  of  the  attach- 
ment under  the  act  of  April  17,  1869,  is  an  assertion  by  the  plaintiff  of 
his  rieht  of  action  against  the  defendant,  but  it  is  not  an  adjudication 
of  such  right;  nor  has  it  such  effect. 

In  this  case  the  defendants  h^mg  functus  officio  at  the  time  of  the  judg- 
ment, the  judgment  does  not  estop  the  receiver.  This  was  expressly  rul^ 
in  Farmers'  and  Meclianics*  Banfc  vs.  Little,  8  W.  &  S.  219.  Hence  the 
fi,fa,  and  levy  are  set  aside. 

Kule  absolute. 


[Leg.  Int.,  Vol.  31,  p.  356.] 
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[Leg.  Int.,  Vol.  31,  p.  356.] 

Whelbn  vs.  The  Catawissa  Railroad  Company  et  oL 

Tlie  act  of  April  24, 1874,  for  the  taxation  of  corporations,  does  not  repeal  the  5th  sec- 
tion of  the  act  of  May  1, 1868,  either  in  terms  or  by  implication;  it  only  provides 
additional  security  tor  the  jiayment  of  the  State  taxes. 

In  retaining  the  tax  from  dividends,  the  Catawissa  Railroad  Company  must  deduct  it^ 
pro  rata,  from  the  dividends  on  the  old  preferred  and  the  new  preferred  stock. 

In  equity.    Motion  for  a  preliminary  injunction. 

Under  its  charter  granted  in  1860,  the  stock  of  the  Catawissa  Rail- 
road Company  consisted  of  preferred  and  common  stock. 

The  preferred  stockholders  were  guaranteed  a  certain  dividend  per 
annum,  and  all  arrears  thereof,  before  any  dividend  was  to  be  paid  to 
the  common  stock. 

On  the  29th  of  December,  1869,  an  act  of  assembly  was  passed,  by 
which  corporations  were  authorized  to  increase  their  capital  stock,  and 
to  sell  and  dispose  of  the  same  on  such  terms  and  conditions  as  to  said 
corporation  may  seem  proper. 

This  act  was  accepted  by  the  Catawissa  Railroad  Company,  and  a 
new  preferred  stock  issued,  restricted,  however,  as  to  the  amount  of 
dividend  to  be  received.  There  was  no  stipulation  in  the  charter,  and 
no  agreement  on  the  part  of  the  company,  to  pay  the  tax  on  the  old 
preferred  stock,  and  it  had  always  been  held  liable  to  tax,  and  the  State 
tax  had  always  been  retained  by  the  treasurer  from  dividends,  and 
paid  over  to  the  State  treasury  under  the  4th  and  5th  sections  of  the 
act  of  May  1,  1868. 

By  the  act  of  April  24, 1874,  entitled  an  act  for  the  taxation  of  co^ 
porations,  the  4th  section  of  the  act  of  May  1, 1868,  was  repealed,  and 
for  it  was  substituted  the  4th  section  of  the  act  of  April  24,  1874. 

By  the  4th  section  of  the  act  of  May  1,  1868,  it  was  provided  that 
**  the  capital  dock  of  all  companies  whatever,  shall  be  subject  to  and  pay  a 
U\JL  into  the  treasury  of  the  Commonwealth  annually  at  tJie  rate  of  one- 
half  mill  for  each  one  per  cent,  of  dividend  made  or  declared** 

This  was  repealed  by  the  act  of  April  24,  1874,  and  for  it  was  substi- 
tuted the  4th  section  of  that  act,  which  provided  that  "  every  raikoad 
company,'*  etc.,  shall  be  subject  to  and  pay  a  tax  into  the  treasury  of  the 
Commonwealth  annually  at  the  rate  of  nine-t^ivUis  of  one  mill,  upon  its 
capital  stock,  for  eodi  one  per  cent,  of  dividend  made  or  declared." 

The  Catawissa  Railroad  Company,  construing  the  act  of  1874  as  a 
tax  upon  the  corporation,  and  not  upon  its  stock,  and  therefore  that  the. 
tax  is  to  be  deducted  from  its  revenue  before  any  dividends  can  be  made 
to  its  stockholders,  and  that  the  provisions  of  the  5th  section  of  the  act 
of  1868,  providing  that  the  tax  should  be  deducted  from  dividends,  were 
not  re-enacted  in  the  act  of  1874,  proposes  to  deduct  the  whole  tax  from 
its  income,  out  of  what  remains  to  pay  the  old  preferred  stockholders 
their  full  dividend  without  any  tax  deducted,  and  to  pay  what  is  left  to 
the  new  preferred,  which  gives  them  less  than  fifty  per  cent,  of  the  divi- , 
dend  they  are  entitled  to  if  the  tax  were  deductedf  pro  rata  fi'om  both 
dividends. 

This  construction  was  resisted  by  plaintiff,  a  holder  of  shares  of  the 
new  preferred  stock,  who  applied  for  an  injunction,  and  for  a  prelimi- 
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nary  injanction  restraining  the  company  from  making  such  a  disposi- 
tion  of  its  income  until  final  hearing,  as  will  take  more  than  the  pro 
rata  of  tax  from  the  dividend  due  to  the  holders  of  the  new  preferred 
Btock. 

William  H,  Drayton,  Esq.,  for  injunction. 
Jaines  E,  Oowen,  Esq.,  contra. 

The  case  was  heard  before  Hare,  P.  J.,  and  Briggs,  J. 
Opinion  delivered  November  2,  1874,  by 

Brigos,  J. — Viewing  the  several  acts  taxing  corporations  as  parts  of 
a  code  to  raise  revenue  for  the  Commonwealth,  and  as  not  intending, 
without  words  to  express  such  intent,  to  release  any  remedy  or  lien 
already  existing,  we  have  this  result : 

The  4th  section  of  the  act  of  May  1, 1868,  establishing  a  tax  rate 
against  stocks,  was  repealed  by  the  act  of  April  24,  1874;  and  by  the 
4th  section  of  the  last  revenue  act,  a  new  rate  \^as  simultaneously  cre- 
ated, thus  substituting,  as  it  were,  thenceforth  the  new  rate  for  the  old. 

And  reading  the  act  of  April  24,  1874,  in  connection  with  the  5th 
section  of  the  act  of  May  1,  1868,  which  has  not  been  repealed,  the  tax 
is,  by  express  words,  to  be  retained  and  deducted  from  the  dividends 
declared. 

Nor  is  the  act  of  April  24,  1874,  making  the  company  also  liable  for 
the  tax,  inconsistent  with  this  view. 

It  means  that  without  releasing  the  dividend  the  company  shall  also 
be  liable;  and  why  not?  The  company  declares  the  dividend,  handles 
the  money  with  which  to  pay  it,  and  thus  has  the  means  of  indemnity 
in  its  own  hands,  against  tne  liability  imposed  upon  it 

The  dividends,  then  being  liable  for  the  tax,  each  and  every  dividend 
should  pay  its  pro  rata. 

This  the  company  as  between  the  owners  of  the  dividends,  is  bound 
to  see  done  or  pay  the  tax  itself 

From  this  it  follows,  that  the  Catawissa  Railroad  Company  has  no 
power  to  charge  what  is  called  the  "new"  preferred  stock  with  that 
portion  of  the  tax,  which  should  be  paid  from  the  dividends  of  the  stock 
issued  pursuant  to  the  act  of  March  21,  1860,  and  we  accordingly  order 
that  said  company  be  restrained  from  doing  so  upon  the  plaintiff  giving 
security  in  $1000. 

Let  a  decree  be  prepared  in  accordance  with  this  opinion. 

[Leg.  Int.,  Vol.  31,  p.  404.] 

Carter  m  Wallace. 

Jadgment  for  want  of  an  affidavit  of  defence  cannot  be  entered  against  a  defendant 
in  an  attachment  execution. 

Rule  for  judgment.  Opinion  delivered  December  12, 1874,  by 
Thayer,  J. — The  question  raised  in  this  case  is,  whether  the  plaintiff 
is  entitled  to  judgment  for  want  of  an  affidavit  of  defence  against  a 
defendant  in  an  attachment  execution.  If  the  novelty  of  the  plaintiff's 
application  constituted  a  sufficient  answer  to  it,  undoubtedly  he  would 
be  very  summarily  dismissed,  for  it  is  believed  that  no  other  instance  of 
such  a  rule  can  be  found  upon  the  records  of  this  court.    But  the 
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grounds  of  the  plaintiff's  experiment  are,  nevertheless,  entitled  to  a 
deliberate  examination*  By  the  act  of  assembly,  the  plaintiff  is  entitled 
to  judgment  for  want  of  an  affidavit  of  defence  in  all  actions  instituted 
in  til  is  court  on  bills,  notes,  bonds,  book  debts,  etc.,  and  in  all  actions 
of  scire  facias  on  judgments.  It  is  not  pretended  that  this  is  an  action 
on  bills,  notes,  blonds,  book  debts,  etc.,  out  it  is  said  to  be  within  the 
meaning  of  the  words  "  in  all  actions  of  scire  facias  on  judgments." 
And  this  construction  is  insisted  upon  because  the  attachment  execution, 
agreeably  to  the  act  of  1836,  contains  a  clause  in  the  nature  of  a  scire 
facias  against  a  garnishee  in  a  foreign  attachment,  requiring  the  gar- 
nishee to  appear  and  show  cause  why  the  judgment  should  not  be  levied 
of  the  effects  of  the  defendant  in  his  hands.  Now  the  words  in  the  act 
relating  to  judgments  for  want  of  an  affidavit  of  defence,  'Mn  all  actions 
of  scire  facias  on  judgments,"  have  a  perfectly  precise  and  well  defined 
meaning.  They  refer  to  actions  of  scire  facias  quare  exectUionem  non 
and  to  actions  of  scire  facias  to  revive  judgments.  These  are  actionB 
upon  judgments.  But  an  attachment  execution  is  not  an  action  at  all, 
at  least  relatively  to  the  defendant  It  is  an  execution  upon  a  judgment ; 
the  attachment  process  is  only  auxiliary  to  the  other  methods  of  execu- 
tion, and  what  is  called  the  scire  facias  clause  in  the  writ  is  not  a  scire 
faxiiajs  upon  the  judgmeut  against  the  defendant,  or  indeed  a  scire  facias 
at  all,  but  a  clause  in  the  nature  of  a  scire  facias  against  a  garnishee 
in  a  foreign  attachment,"  to  which  proceeding  the  proceedings  in  the 
attachment  execution  are  assimilated  by  the  act  of  assembly.  The^ctr^ 
facias  clause  is  a  part  of  the  execution.  It  may,  to  be  sure,  bring  new 
parties  into  court  and  produce  new  litigation,  but  this  is  all  in  execution 
of  the  judgment  against  the  defendant.  By  no  ingenuity  of  construe- 
tion,  therefore,  can  such  a  proceeding  be  brought,  either  within  the  words 
or  the  meaning  of  the  affidavit  of  defence  law. 
Rule  discharged. 

[Leg.  Int,  Vol.  31,  p.  404.] 

McInnis  vs.  Smith. 

Where  the  plaintifi*  issued  successively  a  summons  which  was  returned  "  nihii,"  an 
ali(M  summous  which  was  returned  "  m^i/,"  and  a  pluries  summons  which  was 
returned  **  served,"  hdd^  that  having  filed  a  copy  or  the  instrument  on  which  his 
suit  was  founded,  within  two  weeks  after  the  return  of  the  cUias,  he  was  entitied  to 
judgment  for  want  of  an  affidavit  of  defence. 

Rule  to  strike  off  the  judgment  Opinion  delivered  December  12, 
1874,  by 

Thayer,  J. — ^The  plaintiff  issued  a  summons  returnable  to  the  third 
Monday  of  September,  1874,  which  was  returned  "  nihil  luiheL^'  He 
then  issued  an  alias  summons,  returnable  to  the  first  Monday  of  October, 
1874,  and  on  October  6, 1874,  filed  a  copy  of  the  promissory  note  upon 
which  the  action  was  brought.  The  alias  was  also  returned  "  nihil  habeL" 
The  plaintiff  then  issued  a  pluries  summons  returnable  to  the  first  Mon- 
day of  November,  1874,  which  was  returned  "  served,"  and  judgment 
was  entered  for  want  of  an  affidavit  of  defence  November  25, 1874.  It 
is  contended  that  the  judgment  was  erroneously  entered,  because  the 
act  requires  the  copy  to  be  filed  within  two  weeks  after  the  return  "  of 
the  original  process,  and  the  defendant  maintains  that  the  ^r«^  summons 
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inued  was  the  "  original  process"  iDtended  by  the  act,  and  that  neither 
the  alias  nor  plurie$  was  original  process.  We  cannot,  however,  acquiesce 
in  this  view  of  the  defendant.  At  common  law  ail  process  used  to 
compel  the  defendant's  appearance  was  denominated  original  process, 
because  it  was  founded  ou  the  original  writ  which  issued  out  of  the 
Court  of  Chancery.  Thus,  the  attachment,  the  distringas^  the  oc^noa  ad 
r€q)ondmdum,  and  the  exigent,  which  were  the  suocessive  steps  to  compel 
an  appearance  if  the  defendant  disobeyed  the  summons  to  appear  in 
court  at  the  return  of  the  original  writ,  were  all  called  original  process, 
as  well  as  the  summons  itself.  These  writs  were,  it  is  true,  sometimes 
called  mesne  process,  but  that  was  only  by  way  of  contradistinction  to 
final  process  or  process  of  execution,  and  in  that  sense  the  summons 
itself  was  called  mesne  process.  But  in  strict  legal  nomenclature  mesne 
process  was  the  intermediate  process  which  issued  pending  the  suit  upon 
some  collateral  interlocutory  matter,  as  to  summon  juries,  witnesses,  and 
the  like.  That  an  aJias  or  pluries  summons,  or  an  alias  or  pluries  capias 
ad  respondendum,  is  original  process  in  the  sense  in  which  the  ancient 
lawyers  understood  these  words,  will  hardly  be  denied  by  any  one  who 
^vili  take  the  trouble  to  investigate  the  sources  of  the  law  upon  this  sub- 
ject The  mistake  is  in  supposing  that  original  process  means  only  the 
first  writ  issued,  whereas,  the  designation  has  no  reference  to  the  circum- 
stance of  the  writ  being  first  in  point  of  time,  but  was  so  called  because 
its  purpose  was  to  enforce  the  appearance  of  the  defendant  in  obedience 
to  the  king's  command  in  the  original  writ  out  of  chancery.  The  alias 
summons  and  the  pluries  summons  are  therefore  as  much  original  process 
as  the  summons  which  was  first  issued.  They  are  new  writs  reiterating 
the  command  of  the  first,  which  has  been  spent  by  the  sheriff's  return. 
"The  alias,"  as  was  said  by  Gibson,  C.  J.,  in  Davidson  vs.  Thornton,  7 
Barr,  132,  **  stands  in  the  place  of  its  predecessor,  and  fulfils  every  pur- 
pose intended  to  be  accomplished  by  it."  When  successive  writs  of 
summons  issue  in  this  way  they  are  all  original  process  in  the  same  suit, 
and  the  copy  required  by  the  act  of  assembly  to  be  filed  within  two 
weeks  after  the  return  of  the  original  process,  may  be  filed  within  the 
prescribed  time  after  the  return  of  either  of  them.  This  construction 
of  the  act  of  assembly  has,  so  far  as  we  are  informed,  always  obtained 
in  this  court,  and  very  many  judgments  have  been  entered  in  accordance 
with  it. 
Rule  discharged. 

[Leg.  Int.,  Vol.  31,  p.  396  .] 

MoELLiNG,  Administrator,  v«.  The  Lehigh  Coal  and  Navigation 

Company. 

lo  an  action  on  the  case  for  the  wrongful  cancelling  of  a  certificate  of  loan,  and  the 
transfer  of  the  loan  to  another  party  without  authoritv,  the  defendant  may  be  com- 
pelled under  the  act  of  1798,  to  produce  at  the  trial  the  books  and  papers  relating 
to  the  transaction. 

The  act  of  1798  was  intended  to  accomplish  the  same  purpose  in  a  court  of  law  as  a 
bUl  of  discovery  in  equity,  and  should  be  construed  upon  the  same  principles. 

The  language  of  Morgan  vs.  Watson^  2  Whart.  10,  must  be  considered  as  applied  only 
to  a  case  of  such  tort  as  inyolves  penalty  or  forfeiture. 

Rule  under  the  act  of  1798,  to  produce  papers  at  the  trial. 

This  was  an  action  on  the  case  for  the  wrongful  cancellation  of  a  cer- 
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tificate  of  loan,  in  the  name  and  belonging  to  C.  A.  Goldmeister,  plaintiff's 
intestate,  and  the  transfer  of  the  loan  upon  the  books  of  the  defendant 
to  a  third  person  without  authority.  There  was  a  second  count  in  trover 
for  the  certificate. 

Opinion  delivered  December  3,  1874,  by 

Mitchell,  J. — The  15th  section  of  the  act  of  Congress  of  24th  Sep- 
tember, 1789,  known  as  the  judiciary  act,  authorizes  the  courts  of  the 
United  States  in  actions  at  law,  to  require  the  parties  to  produce  books 
or  writings  in  their  possession  or  power,  in  cases  and  under  circum- 
stances where  tliey  might  be  compelled  to  produce  the  same  by  the 
ordinary  rules  of  proce^iu^  in  chancery."  The  Pennsylvania  act  of 
27th  February,  1798,  following  the  language  of  the  act  of  Congress  so 
closely  as  to  indicate  that  it  was  in  the  mind  of  the  draftsman,  never- 
theless omits  the  limitation  to  cases  where  parties  might  be  compelled  in 
chancery,  and  provides  generally  for  the  compulsory  production  of  books 
or  writings  "  in  any  action  depending  before  "  the  courts.  Whether  the 
limitation  was  omitted  from  that  feeling  of  repugnance  to  chancery 
jurisdiction  so  long  prevailing  in  this  State,  or  from  some  other  reason, 
it  is  quite  clear  that  it  was  not  the  legislative  intention  to  make  the  scope 
of  our  act  any  narrower  than  that  of  the  act  of  Congress.  The  general 
purpose  of  the  two  acts  is  precisely  the  same,  and  the  same  penalties 
are  provided  for  the  enforcement  of  the  order.  In  CoUrell  vs.  Warren, 
6  Har.  487,  Lowrie,  J.,  says :  "  The  act  of  1798  was  intended  to  supply 
the  want  of  a  bill  of  discovery, .  . .  and  it  ought  to  be  enforced  frmy 
and  decidedly  in  its  true  spirit.*'  Although,  as  he  goes  on  to  say,  the 
latter  is  in  some  respects  a  much  better  remedy. 

Treating  the  order  under  this  act,  then,  as  a  substitute  for  a  bill  of 
discovery,  we  come  to  the  question,  whether  such  a  bill  would  lie  in  the 
present  case,  and  the  answer  is  not  at  all  doubtful. 

In  Hare  on  Discovery,  page  118,  it  is  laid  down  as  the  general  rule, 
that  it  is  no  objection  that  the  discovery  be  sought  in  aid  of  actions 
which  sound  in  tort." 

In  Shane  vs.  Heatfield,  Bunbury,  18,  a  bill  was  filed  to  recover  a 
treasure  trove,  and  to  discover  what  was  found.  The  court  said  the  bill 
was  proper  enough  as  to  the  discovery,  but  plaintiff  could  not  have  the 
relief  because  he  might  bring  his  action  of  trover.  To  the  same  effect  is 
Taylor  vs.  Orompton,  Bunbury,  95,  where  a  bill  was  sustained  to  discover 
the  amount  of  coal  taken  by  a  trespass. 

East  India  Co,  vs.  Evans,  1  Vernon,  306,  was  a  bill  of  discovery  against 
defendants  to  show  how  they  had  traded  in  the  East  Indies,  so  as  they 
might  be  compelled  to  bear  a  proportionable  part  of  the  charges  of  the 
company  for  building  forts,  maintaining  an  army,  etc.  A  demurrer 
was  filed  on  the  ground  that  the  discovery  was  sought  as  a  means  of 
making  defendants  chargeable  with  damages,  but  Lord  Keeper  Guilford 
overruled  the  demurrer,  saying,  "  it  is  a  mistake  to  say  a  man  shall  not 
have  a  discovery  in  this  court  for  matters  that  sound  in  tort." 

In  the  Earl  of  Macclesfield  vs.  Davis,  3  Ves.  &  Beames,  17,  an  order 
was  made  for  the  inspection  of  an  iron  chest  of  heirlooms,  in  order  to 
gain  knowledge  so  as  to  bring  trover  for  the  heirlooms.  Lord  Eldon 
said,  "  this  bill  aims  only  at  another  mode  of  discovery  in  a  way  less 
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expensive  than  by  answer ;  aod  if  plaintifife  had  filed  a  bill  of  discovery 
in  aid  of  an  action  of  trover  they  must  have  had  it." 

To  the  same  effect  are  AtwUl  vs.  Ferrett,  2  Blatchf.  45 ;  and  Finek  vs. 
Rikeinanyld.  301,  where  it  was  held  that  defendants  might  be  compelled 
to  disclose  violations  of  the  copyright  and  patent  laws,  provided  the 
bills  waived  the  forfeitures  and  penalties  incurred,  and  sought  only 
damages. 

lu  opposition  to  this '  unbroken  line  of  adjudication,  we  are  referred 
to  the  case  of  Morgan  vs.  Watson,  2  Whart.  10,  wi»ere  the  Supreme 
Court  are  reported  as  saying  that  the  act  of  1798  was  "obviously  inap- 
plicable to  an  action  founded  upon  a  tort."  The  action  was  for  libel, 
and  the  case  is  reported  with  extreme  brevity.  It  is  clear,  however,  that 
the  case  fell  within  a  well-settled  exception,  that  a  court  of  equity  will 
not  aid  in  the  enforcement  of  a  forfeiture  or  a  penalty.  "  If  the  answer 
of  the  defendant,"  says  Mr.  Hare  (on  Discovery,  page  131),  "might  bo 
evidence  tending  to  subject  him  to  punishment  by  any  judicial  or  com- 
petent authority,  or  to  any  penalty  or  forfeiture,  he  will  not  be  com- 
pelled to  make  the  discovery. 

This  is  the  true  criterion,  and  we  think  it  is  all  that  the  Supreme 
Court  meant  to  lay  down  in  Morgan  vs.  Watson,  The  case  fell  clearly 
within  this  settled  exception,  and  the  language  of  the  report,  perhaps 
not  even  professing  to  be  the  exact  words  of  the  court,  must  be  inter- 
preted in  reference  to  the  case  actually  before  them. 

In  Tuttle  vs.  Mechanic* a  and  Tradesman's  Loan  Co.,  6  Whart.  216,  an 
order  for  the  production  of  books  was  made  in  a  special  action  on  the 
case  for  refusing  to  transfer  shares  of  stock  on  the  books  of  the  defend- 
ant company.  The  objection  that  such  an  order  could  not  be  made  in 
an  action  of  tort  was  not  made  by  counsel  or  suggested  by  the  court, 
although  it  would  have  been  vital  to  the  case,  as  judgment  was  entered 
against  defendant  for  failure  to  produce  a  paper  called  for  by  the  rule. 
This  precedent,  so  analogous  to  the  case  before  us,  seems  to  be  conclu- 
sive of  the  understanding  of  the  court  that  decided  Morgan  vs.  Watson^ 
as  to  the  scope  of  that  decision,  and  of  the  act  of  1798. 

Rule  absolute. 

John  Samiiel  and  O.  Remak,  Esqs.,  for  the  rule. 
Charles  Gibbons,  Esq.,  contra. 


A,  residing  and  doing  business  in  Philadelphia,  entered  into  a  special  partnership  with 
B,  C.  and  D,  residents  and  doing  business  in  New  York  city,  for  one  year ;  the  ijart- 
nersnip  continued  thereafter,  but  as  its  renewal  was  i^ot  aavertised.  A,  by  the  New 
York  law,  became  a  general  partner  with  the  others. 

The  other  partners,  contrary  to  the  articles  of  copartnership,  and  without  the  knowl- 
edge of  A,  went  into  stock  speculations  with  the  trust  funds  of  an  estate  of  which  B 
was  one  of  the  executors,  and  involved  the  estate  in  a  large  loss :  Held,  that  a  legatee 
of  said  estate  could  not  recover  against  A  for  said  loss. 

Rule  to  take  off  nonsuit.    Opinion  delivered  December  19,  1874,  by 
Brioos,  J. — I  entered  judgment  of  nonsuit  against  the  plaintiffs  at 
the  trial,  upon  their  disclosure  of  the  following  facts : 
15 


[Leg.  Int.,  Vol.  31,  p.  412.] 

GuiLLOU  VS.  Peterson. 


226 


PHILADELPHIA  PvEPORTS. 


On  the  sixth  day  of  November,  1866,  Edward  W.  Gould,  Theodore 
R.  Strong  and  Jesse  White,  Jr.,  of  New  York  city,  and  Piersbn  8. 
Peterson,  the  defendant,  of  this  city,  entered  into  a  special  partnership 
as  Gould,  Strong  <k  Co.,  to  transact  in  New  York  city  the  business  of 
buying  and  selling  stocks  on  commission,  making  loans,  collecting 
promissory  notes,  drafts  and  bills  of  exchange. 

Peterson  put  in  the  firm  as  special  capital  $20,000,  and  the  articles 
of  copartnership  stipulated  that  in  no  event  should  he  be  liable  beyond 
said  sum.  Said  articles  also  provided  that  he  should  transact  no  busi- 
ness on  account  of  the  firm,  nor  be  employed  for  that  purpose  as  agent, 
attorney  or  otherwise. 

Peterson  resided  in  this  city  and  carried  on  business  here  of  his  own. 
The  general  partners  resided  in  New  York,  and  prosecuted  the  business 
of  Gould,  Strong  A  Co. 

The  law  of  New  York  in  the  formation  of  the  partnership  was  com- 
plied with  for  the  first  year,  and  the  partnership  was  renewed  annually, 
with  the  exception  of  publication  of  the  renewals,  till  1871  inclusive. 
By  this  omission  to  publish,  Peterson  was  converted  into  a  general  part- 
ner. While  this  was  technically  so,  both  he  and  his  partners  thought 
him  a  special  partner  only,  and  all  of  their  dealings  were  on  the  basis 
of  such  a  relation. 

Strong,  with  Thomas  S.  Shepherd,  was  also  executor  of  the  will  of 
Samuel  L.  Haven,  who  resided  and  died  in  New  York.  As  such  execu- 
tors, they  received  bonds  and  stocks  of  large  value  belonging  to  their 
testator's  estate. 

The  partnership  agreement  stipulated  that  the  general  partners  should 
not  enter  into  speculations  of  any  kind.  Strong,  Gould  and  White, 
nevertheless  did  so,  without  Peterson's  knowledge,  and  Strong,  with  the 
consent  and  approval  of  Gould  and  White,  used  in  speculations  $25,000 
5-20  coupon  bonds  of  the  United  States,  and  471  shares  of  stock  of  the 
Pittsburg,  Fort  Wayne  and  Chicago  Railroad  Company,  belonging  to 
Haven's  estate.  These  speculations  resulted  in  disaster  and  insolvency 
to  the  firm,  and  the  bonds  were  sold  December  14,  1871,  for  $28,437.50, 
and  the  stocks  on  January  26,  1872,  for  $45,178.75,  in  payment  of  the 
debts  incurred  in  said  speculations.  Peterson  had  no  knowledge  that 
the  trust  property  had  been  used,  till  after  the  failure  of  Gould, 
Strong  &  Co. 

Upon  these  facts  the  plaintifis  brought  this  action  for  money  had  and 
received,  against  Peterson  as  a  gener^  partner,  to  recover  the  proceeds 
of  the  bonds  and  stock,  which  now,  with  interest  added,  amount  to 
$90,000. 

It  must  be  conceded  that  Peterson,  in  consequence  of  the  failure  to 
publish  the  renewals,  became  a  general  partner  as  to  those  dealing  with 
the  firm,  within  the  scope  of  its  business,  and  the  law  so  regards  him, 
whether  his  partners  so  treated  him  or  not. 

That  one  partner,  from  the  implied  agency  inherent  in  the  law  of 
partnership,  may  bind  his  firm  within  the  scope  of  the  partnership  busi- 
ness, is  undoubted.  That  he  cannot  bind  it  beyond  its  scope  is  equally 
clear.  It,  hence,  follows,  that  to  enable  the  plaintifis  to  recover,  they 
'must  show  that  dealing  in  embezzled  property  is  within  the  scope  of 
this  partnership. 
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A  contract  in  expressing  in  words  such  a  purpose  would  drop  to 
pieces  from  inherent  rottenness,  and  could  not  be  maintained  in  any 
court  within  the  realms  of  civilization. 

In  Ex  parte  Heaton,  Buck,  386,  a  father  and  his  sons  were  partners, 
and  the  sons  were  trustees  of  a  will,  and  lA  the  stead  of  applying  the 
trust  moneys  according  to  the  trust,  they  appropriated  them  to  the 
partnership  purposes ;  but  on  the  bankruptcy  of  the  partnership,  it  was 
held  that  the  amount  of  money  so  appropriated  was  not  provable 
against  the  joint  estate,  unless  it  could  be  shown  they  were  employed  in 
the  use  of  the  partnership  trade,  with  the  knowledge  of  the  &ther  that 
they  were  trust  funds. 

To  the  same  effect  is  the  decision  in  Ex  parte  Apsey,  3  Bro.  C.  C.  265. 

Mr.  Lindley  in  his  work  on  Partnership,  edition  1873,  page  327--8, 
commenting  on  these  cases,  remarks: 

"It  may  be  thought  at  first  sight,  that  these  cases  are  opposed  to 
Mwrh  vs.  Keating,  and  other  authorities,  in  which  it  was  held  the  firm 
was  liable  for  the  money  which  came  to  its  hands.  But  in  those  cases, 
the  money  came  into  the  hands  of  the  firm  in  the  ordinary  course  of 
business,  whilst  in  the  cases  now  under  consideration,  it  is  supposed  to 
come  otherwise. 

"Liability  most,  therefore,  attach  to  the  firm,  if  at  all,  upon  wholly 
different  principles ;  and  the  fact  that  the  firm  had  the  benefit  of  the 
Tnone}'s  is  not  sufficient  to  render  them  responsible  for  them.  To  be 
liable,  the  firm  must  be  implicated  in  the  breach  of  trust,  and  this  can- 
not be,  unless  all  of  the  partners  knew  that  it  did  not  belong  to  the 
partner  making  use  of  it.  Knowledge  on  the  part  of  one  will  not  afiect 
the  others,  for  the  thing  to  be  known  has  nothing  to  do  with  the  firm, 
and  the  case  of  Ex  parte  Heaion,  already  referred  to,  shows  that  in 
cases  of  this  kind,  liability  as  for  a  breach  of  trust  does  not  extend  to 
those  who  are  ignorant  of  the  matters  before  mentioned." 

In  Jaques  vs.  Marqtiand,  6  Cowen,  497,  a  partner  also  held  money  in 
trust,  and  without  knowledge  of  his  copartner,  used  it  in  the  bnsii^ess  of 
the  firm,  and  the  question  there  was,  was  the  firm  liable  ?  It  was  held 
that  it  was  not  In  deciding  the  question,  the  court  said :  "  It  is,  then, 
a  question  of  one  partner  bringing  money  into  the  firm  without  knowl- 
edge or  privity  on  the  part  of  his  copartner  of  its  being  trust  money ; 
and  it  has  been  repeatedly  held  in  such  cases,  that  it  does  not  create  a 
joint  debt  on  the  part  of  the  firm,  which  can  be  proved  against  the  joint 
estate.  For  although  the  partner  abuses  his  trust  and  advances  the 
money  to  the  partnership,  it  will  not  raise  a  contract  between  the  firm 
and  the  cestui  que  trust,  nor  convert  the  innocent  partners  into  implied 
trustees." 

The  doctrine  of  Jaques  vs.  Marquand  is  recognized  and  approved  as 
authority  by  our  own  Supreme  Court  in  Claij  vs.  Cottrell,  6  H.  408. 

It  is  then  obvious  that,  from  the  foregoing  cases,  there  can  be  no 
recovery  from  the  firm  of  Gould,  Strong  &  Co.,  upon  a  contract  relation, 
as  the  use  of  the  abstracted  property  was  not  within  the  scope  of  their 
bosiness  as  a  firm,  and  if  the  members  are  liable,  it  is  because  they  are 
implicated  in  the  breach  of  trust  by  Strong. 

As  opposed  to  such  a  deduction,  the  learned  counsel  for  the  plain tifis 
contend  with  unwonted  zeal  tiiat  such  conclusion  is  antagonistic  to  the 
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decision  of  Stone  vs.  Marsh,  6  B.  &  C.  551.  An  analysis  of  the  latter  ease, 
however,  shows  that  such  is  a  mistaken  view. 

It  is  true  that  in  that  case,  Fauntleroy's  partners  did  not  know  that  he, 
Fauntleroj,  who  was  also  trustee  with  others,  had  forged  the  signatures 
of  his  cotrustees  to  the  power  of  attorney  to  them,  his  partners,  to  sell 
the  stock ;  yet  his  partners  sold  the  stock,  knowing  it  was  trust  property, 
and  had  the  money  placed  in  their  agent's  hank  in  their  firm's  name, 
instead  of  to  the  credit  of  the  trustees,  to  whom  they  knew  it  belonged. 
And  thus,  by  treating  the  money  as  theirs,  becaihe  responsible  for  its 
safekeeping.  Lord  '[^nderden  turns  the  case  upon  the  negligence  of 
Fauntleroy's  partners  in  thus  dealing  with  the  money.  "  It  cannot  be 
doubted,"  he  says,  "  that  it  was  the  duty  of  the  house  to  place  the  money 
to  the  credit  of  the  trustees,  and  retain  it  for  them  and  subject  to  their 
order,  and  no  ...  .  neglect  on  the  part  of  the  house,  arising  from  mis- 
placed confidence  reposed  by  them  in  one  of  themselves  or  otherwise,  to 
which  the  plaintiffs  were  not  parties,  can  deprive  the  plaintiff  of  their 
mone^." 

It  IS,  therefore,  plain  that  in  Shne  vs.  Marsh,  the  firm  of  which  Faunt- 
leroy  was  a  member,  received  the  money  in  the  ordinary  course  of  their 
business,  and  having  so  received  it,  no  negligence  on  their  part  in  per- 
mitting Fauntleroj  to  draw  it  and  appropriate  it  to  hb  use,  could  relieve 
the  firm  from  paying  it  to  its  rightful  owners. 

The  case  of  /Stone  vs.  Marsh  differs  from  the  case  we  are  considering 
in  other  essential  details.  Here,  Peterson  did  not  handle  the  trust 
property,  nor  the  money  arising  from  its  sale — ^there  Fauntleroy's  partners 
did.  Here,  neitlier  the  bonds  nor  stock,  nor  their  proceeds,  appeared 
upon  the  firm's  books  as  trust  property  or  assets — there  the  stock  did. 
Here,  Peterson  had  no  knowledge  of  the  existence  of  the  bonds  and 
stocks — there  Fauntleroy's  partners  had.  Here,  the  trust  property  was 
used  by  Gould,  Strong  and  White  in  speculations  forbidden  by  the  part- 
nership articles,  and  which  were  outside  the  partnership  business — there, 
as  already  shown,  Fauntleroy's  partners  sold  the  stock  in  the  ordinary 
course  of  their  business.  Here,  Peterson  having  no  knowledge  of  the 
trust  property,  had  no  reason  to  suspect  it  was  being  used  by  his  partners- 
there,  Fauntleroy's  partners  knew  the  stock  belonged  to  the  trust  estate, 
and  sold  it  as  trust  property.  Here,  Peterson  was  prohibited  by  the 
articles  of  copartnership  from  "  transacting  any  business  on  account  of 
the  partnership" — there,  Fauntleroy's  partners  participated  in  the  general 
management  of  their  firm's  business,  and  thus  had  the  means  of  know- 
ing what  Fauntleroy  did. 

These  points  of  difference  entirely  destroy  Stone  vs.  Marsh  as  authority 
against  the  conclusion  we  have  reached. 

The  vice  of  the  plaintiffs*  position  lies  in  their  assumption  that  the 
use  of  the  trust  property  by  Gould,  Strong  and  White  in  the  firm  name, 
without  Peterson's  knowledge,  was  within  the  implied  agency  of  the 
partnership,  and  thus  bound  Peterson  also.  But  who  constitute  the 
partnership? — assuredly  all  of  its  members,  and  not  a  part  of  them. 
And  if  Gould,  Strong  and  White  had  no  power  to  bind  Peterson,  by 
appropriating  the  bonds  and  stock,  surely  their  merely  using  them  in 
the  firm  name  without  his  knowledge,  in  dealing  with  others,  could  not 
make  the  partnership  responsible. 
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The  use  of  the  firm  name  under  those  circumstances  was  but  a  con- 
tinuatioD  of  the  original  fraud  and  an  intended  fraud  also  upon  Peter- 
eon.  Indeed,  it  seems  that  Gould,  Strong  and  White  were  dealing  with 
a  bold  hand,  both  against  the  plaintiffs  and  Peterson.  In  such  case, 
neither  of  the  victims  of  their  fraud  can  recover  of  the  other.  Orubb  vs. 
Cottrell,  12.  P.  F.  Smith,  23. 

Nor  is  it  the  use  merely  of  money  by  a  firm,  furnished  by  a  third 
party,  that  gives  such  party  a  right  of  action  against  the  firm.  That 
such  right  should  be  founded  on  a  contract  relation  or  privity  is  well 
sustained  by  our  own  Supreme  Court.  Clay  vs.  Cottrell,  6  H.  408 ;  Donnelly 
vs.  Ryan,  6  Wr.  306 ;  Norih  Penna.  Coal  Company's  Appeal,  9  Wr.  181 ; 
Bond  vs.  Aiken,  6  W.  A  S.  168;  OraeffYS,  Hitchman,  6  W.  454. 

The  speculations  themselves,  in  which  the  trust  property  was  used 
and  lost,  were  no  part  of  the  partnership  business,  and  were  expressly 
forbidden  by  the  partnership  articles.  The  business  of  Gould,  Strong 
&  Co.,  was  in  dealing  in  stocks,  that  of  brokerage  merely — ^to  buy  and 
sell  for  others  on  commission — and  all  who  dealt  with  them  knew  that 
speculation  in  stocks  was  not  brokerage. 

In  HamiU  vs.  Farms,  2  P.  A  W.  177,  the  court  said :  "An  engage- 
ment by  one  partner  to  bind  the  partnership  credit,  in  a  transaction 
unconnected  with,  and  not  fairly  ana  reasonably  within  the  scope  of  the 
partnership,  is,  as  to  the  otberpartners,  fraudulent  and  void.'' 

And  in  King  vs.  Faber,  10  H.  25  :  "  The  authority  of  a  partner  is  lim- 
ited to  the  partnership,  and  the  acting  partner,  like  the  others,  is  con- 
fined within  the  same  limits." 

In  Singer  vs.  Kelly,  8  Wr.  145,  a  limited  partnership  was  formed  for 
the  transaction  of  general  commission  business.  The  general  partners 
changed  the  business  by  purchasing  fifty  bales  of  cotton  for  $4200,  and 
sixty  tierces  of  rice  for  $2100,  for  which  they  gave  the  firm  notes. 

These  operations  being  outside  the  partnership,  if  known  to  and 
acquiesced  in  by  the  special  partner,  would  have  made  him  a  general 
partner  also,  and,  as  such,  liable  with  other  partners  for  the  partnership 
debts. 

The  contention  was  by  the  plaintiffs  that  be  was  liable  in  any  event. 
The  court,  however,  held  that  unless  he  knew  of  the  transactions  he  was 
not  liable. 

Is  it  not,  then,  clear  that  the  speculations  in  stock  by  Gould,  Strong 
and  White,  in  which  the  trtist  property  was  lost,  not  being  in  any  sense 
stock  brokerage,  did  not  bind  Peterson,  who  was  no  party  to  them  ? 

Nevertheless,  if  Peterson  knew,  or  should  have  known  of  the  breach 
of  trust,  he  is  liable :  Lind.  on  Part.,  Vol.  I,  328. 

Gould  states  he  does  not  think  Peterson  was  aware  of  the  loan  of  the 
bonds  and  stock  to  the  firm.  He  adds :  "  I  never  told  him.  If  he  ever 
did  know  it,  it  was  on  one  occasion  when  we  were  in  trouble,  in  1868 — 
I  think  it  was  in  the  spring  of  1868 — the  Atlantic  mail  trouble.  Either 
Strong  or  noyself  may  have  informed  him  at  that  time.  We  had  a  conver- 
sation, Mr.  Peterson,  Mr.  Strong  and  I.  I  think  it  was  stated  to  Mr.  Peter- 
son that  Mr.  Strong  had  loaned  us  some  available  collaterals,  for  which 
we  had  given  him  Wilkesbarre  stock,  or  other  stocks  and  bonds,  upon 
which  we  were  unable  to  borrow  money,  and  that  Mr.  Strong  would 
have  to  be  protected  in  the  matter.    I  do  not  remember  any  other  occa- 


Digitized  by 


230 


PHILADELPHIA  REPORTS. 


bIod  where  these  loans  were  mentioned,  and  I  do  not  know  whether  he 
then  understood  it. 

Strong,  in  his  testimony,  fixes  this  interview  in  April,  1863,  and  limits 
the  loans  referred  to,  to  $28,000,  U.  8.  1-30  treasury  notes.  He  further 
testifies,  "  he,  Peterson,  knew  of  the  loan  of  the  treasury  notes.  He  got 
that  information  either  from  Gould  or  myself ;  we  were  both  present. 
I  don't  know  which  of  us  told  him.  That  was  in  April,  1863.  I  don't 
ren^ember  what  his  reply  was  to  that  conversation.  I  don't  remember 
whether  he  made  a  reply."  . 

Again,  "  I  think  he  did  not  examine  into  the  business  affiiirs  of  the 
firm,"  and  that  he  had  never  had  the  books  of  the  firm,  nor  had  they 
ever  been  submitted  to  his  inspection. 

It  is  obvious  that  Gould  refers  to  the  loan  of  the  treasury  notes  made 
in  February,  1867,  and  not  the  5-20  bonds  and  Fort  Wavne  stock,  for 
the  interview  was  in  April,  1868,  and  at  that  time  no  other  loan  than  the 
treasury  notes  had  been  made.  The  5-20  bonds  were  not  loaned  until 
July  8, 1868,  and  the  Fort  Wayne  stock  until  March,  1869. 

I  have  referred  to  all  the  testimony  bearing  upon  the  question  of 
Peterson's  actual  knowledge,  and  it  entirely  fistils  to  show  he  knew 
of  the  use  of  the  trust  property,  except  the  treasury  notes,  which  as 
before  stated,  were  loaned  in  Februarjr,  1867,  when  the  special  partnership 
actually  existed,  and  hepce  no  liability  was  imposed  upon  Peterson  for 
these,  and  the  knowledge  even  of  their  use  was  not  imparted  to  him  until 
April,  1868.    In  any  event,  they  were  returned  to  Strong,  June  19, 1868. 

The  question  yet  remains,  should  Peterson  have  known  of  the  use  of 
the  trust  property  ?  that  is,  was  it  his  duty  to  know? 

If  it  was,  he  is  nevertheless  liable. 

In  answering  this,  however,  the  relation  that  he  and  his  partners 
imagined  he  occupied  to  the  firm  of  Gould,  Strong  &  Co.  is  all  import- 
ant, and  the  evidence  is  clear,  that  all  of  them  regarded  him  as  a  special 
partner  only. 

Whether  we  treat  him  as  general  or  special  partner,  by  the  very  terras 
of  the  partnership  articles,  while  he  had  a  right  to  examine  the  books, 
it  was  no  part  of  his  duty  to  do  so.  Indeed,  there  seems  to  have  been 
no  occasion  for  him  to  do  it,  as  his  general  partners  sent  him  a  statement 
monthly,  purporting  to  be  from  the  books. 

It  should  also  be  borne  in  mind  that  Peterson  resided  and  did  busi- 
ness in  this  city — visited  Gould,  Strong  &  Co.  but  once  in  two  or  three 
months,  and  that,  as  already  stated,  it  was  expressly  stipulated  in  the 
partnership  articles,  that  he  should  not  'transact  any  business  on  account 
of  the  partnership,  nor  be  employed  for  that  purpose  as  agent,  attorney 
or  otherwise." 

With  this  positive  injunction  against  his  participation  in  the  business 
in  any  way,  and  his  non -intercourse  with  Gould,  Strong  &  Co.,  he  was 
clearly  shut  out  from  the  ordinary  sources  of  information  open  to  a  part- 
ner, and  to  hold  under  such  circumstan(^  that  he  was  bound  to  know 
what  Gould,  Strong  and  White  did,  would  give  presumption  a  potenee 
more  powerful  than  the  most  positive  testimony.  Indeed,  the  embezzle- 
ment of  the  property  and  its  use  being  criminal,  the  presumption,  until 
overcome  bv  evidence,  is  the  other  way. 

Even  haa  Peterson  seen  the  books,  they  would  have  shed  no  light,  for 
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in  turning  to  the  account  with  Strong,  as  executors,  they  impart  not 
a  glimmer  indicating  loan  of  money,  bonds  or  stocks.  It  shows  the 
purchase  and  sale  of  bonds  and  stocks,  and  the  collection  of  interest 
and  coupons.  These,  however,  were  transactions  in  the  ordinary  course 
of  their  business,  as  established  by  the  partnership,  and  could  not  be 
notice  to  any  one  of  illegal  dealing  in  trust  property  or  money.  The 
testimony  shows  that  in  February,  1867,  the  treasury  notes  were  loaned, 
July  8,  1868,  $16,000,  5-20;  July  14,  1868,  $13,000,  5-20;  July  30, 
1868,  $3000,  6-20;  March  30,  1869, 100  shares  of  the  Fort  Wayne 
stock;  July  3,  1869,-  200  shares;  August  30,  1869,  142  shares,  and 
September  3,  1869,  71  shares.  Here  are  loans  of  the  trust  property 
on  eight  occasions,  and  not  one  of  them  is  put  in  the  account,  although 
an  account  is  regularly  kept  with  Strong  as  executor.  In  striking  con- 
trast with  this,  we  have  the  fact  that  every  transaction  which  Gould, 
Strong  &  Co.  had  with  Gould  as  executor  in  the  usual  course  of  the  firm 
business  is  to  be  found  in  the  account.  Hence,  it  would  seem  but  one  con- 
clusion can  rationally  be  deduced  from  the  omission  of  the  trust  property 
from  the  account,  and  that  is,  that  Gould,  Strong  and  White  either  did 
not  regard  those  loans  as  transactions  within  the  scope  of  the  partnership, 
and  hence  omitted  them,  or  omitted  them  for  the  purpose  of  concealing 
them  from  Peterson,  should  he  inspect  the  books.  Either  alternative 
shows  an  intended  fraud  on  Peterson. 

In  any  event  as  between  the  partners  and  their  privies,  the  partner- 
ship articles  bind  them  precisely  as  the^  made  them. 

They  are  and  were  from  the  beginnmg,  familiar  with  their  minutest 
details,  and  have  not  the  immunity  given  to  one  dealing  on  the  faith  of 
the  firm,  without  knowledge  of  the  restrictive  provisions  in  the  articles. 
And  as  the  plaintifis  have  shown  no  contract  relation  with  the  firm 
of  Gould,  Strong  &  Co.,  they  cannot  invoke  the  equity  of  an  innocent 
party  dealing  with  it,  and  must  stand,  if  at  all,  upon  Strong's  part  in 
the  premises,  and  thus  make  him  their  agent ;  such  a  relation  by  legal 
implication,  as  potent  as  the  implication  of  agency  in  a  partnership 
which  binds  one  partner  for  what  another  does,  puts  upon  the  plaintifis 
as  principals,  the  information  springing  from  Strong's  knowledge  of  the 
restrictions  of  the  partnership  articles.  Oroves  vs.  Donnaldson,  3  H.  128  ; 
Danville  Bridge  Uo.  vs.  Pomroy^  Id.  151 ;  Story  on  Agency,  sec.  140 ; 
Lycoming  Fire  Insurance  Co.  vs.  The  South  Erie  Iron  Works,  31  Legal 
Intelligencer,  404. 

These  restrictions  limit  Peterson's  liability  in  any  event  to  the  $20,000 
he  originally  put  in  the  firm,  and  knowledge  of  them  also  precludes  a 
recovery  for  the  money  lost  in  the  prohibited  speculations. 

Yeager  vs.  Wallace,  7  P.  F.  Smith,  365 ;  Hastings  vs.  Hopkinson,  28 
Vermont,  115;  Batty  vs.  McOrendil,  3  Carr.  &  P.  204;  Dow  vq.  Say- 
ward,  12  N,  H.  275 ;  Parsons'  Part  93. 

The  evidence  then  failing  to  connect  Peterson  in  act  or  knowledge 
with  the  fraud,  the  case  exhibits  this  as^ct. 

The  indifiTerence  of  Shepherd  shows  his  extreme  negligence  in  making 
no  eflTort  for  three  or  four  years  to  discover  what  his  coexecutors  were 
doing  with  his  testator's  property  committed  to  their  joint  trust.  And 
Strong  is  grossly  criminal  in  embezzling  the  property  which  he  should 
sacredly  guard  against  all  comers.   Yet  here  they  are,  the  one  covered 
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over  with  negligence,  the  other  with  crime,  seeking  a  recovery  of  the 
only  innocent  party  in  the  transaction,  of  $90,000  lost  to  their  testator's 
estate  by  their  negligence  and  crime. 

It  is  sought  to  break  the  force  of  this  presentment,  by  showing  that 
the  action  here  is  in  the  interest  of  the  testator's  estate,  that  the  legateen 
are  innocent,  and  had  no  knowledge  of  Strong's  abstraction  of  the  prop- 
erty. But  surely  their  innocence  gives  them  no  right  of  recovery  agaiiwt 
Peterson,  who  is  equally  innocent.  While  the  evidence  entirely  fails  to 
involve  Peterson  in  the  fraud,  it  clearly  establishes  the  liability  of 
Gould,  Strong  and  White,  and  Shepherd,  against  whom  no  steps  have 
been  taken  to  recover  of  them  for  their  negligence  and  crime,  and  a 
recovery  of  Peterson  would  shut  out  recourse  against  them  for  the  bonds 
and  stock. 

In  view  of  such  a  result,  it  looks  very  much  as  if  it  were  intended  to 
relieve  them  if  the  money  could  be  otherwise  made.  To  permit  the 
parlies  directly  inculpated  thus  to  escape  would  put  negligence  and 
crime  at  a  premium,  and  honesty  at  a  discount. 

Such  an  aspect  viewed  in  its  most  favorable  light,  has  an  ugly  and 
suspicious  look,  and  should  receive  no  special  favor  or  encouragement 
in  a  court  of  justice. 

Great  as  is  the  wrong  that  these  legatees  have  sustained,  we  must  not 
forget  that  as  between  them  and  Peterson,  his  is  the  superior  equity,  for 
their  testator  by  committing  the  bonds  and  stock  to  the  custody  of  Strong 
and  Shepherd,  armed  them  with  the  power  to  so  use  them,  that  even 
Peterson  could  not  know  they  were  trust  property,  and  thereby  protect 
himself,  as  he  might,  had  he  been  possessed  of  such  knowledge,  by 
forcing  the  return  of  the  property  to  the  trust  estate.  It  will  not  now 
do,  that  the  property  is  last  by  the  perfidy  of  their  agent,  to  hold  Peter- 
son answerable,  when  he  in  turn  has  no  means  of  indemnity  over. 

In  such  a  case,  that  equitable  rule  of  natural  justice  applies  with 
great  force,  that  when  one  of  two  innocent  parties  shall  lose  by  the 
wrong  of  a  third,  he  shall  bear  the  loss,  who  has,  though  innocently, 
clothed  the  wrong-doer  with  the  means  to  perpetuate  the  wrong. 

To  hold  Peterson  now  liable,  would  convert  him  into  an  involuntary 
surety  to  plaintife  that  their  testator's  executors  should  properly  dis- 
charge the  duties  of  the  trust,  when  Haven,  in  fact,  committed  bis 
entire  estate  to  their  custodjr  without  security  at  all. 

Recourse,  nevertheless,  is  yet  open  to  plaintiffs  as  against  Gould, 
Strong  and  White,  for  their  participation  in  the  embezzlement,  and 
against  Shepherd  for  his  negligence  in  not  protecting  the  property  from 
the  criminal  grasp  of  these  men.  There  would,  indeed,  be  great  merit 
in  calling  these  parties  to  account,  as  by  their  wrong-doing  the  property 
has  been  lost. 

It  is  true  there  is  no  evidence  to  fasten  knowledge  of  the  use  of  the  trust 
property  on  Shepherd,  except,  perhaps,  the  inference  deducible  fn^m  his 
negligence  in  not  ascertaining  what  Strong  was  doing  with  the  property 
when  it  was  his  duty  to  know,  yet  the  evidence  is  clear  and  convincing, 
that  by  the  provisions  of  Haven's  will,  it  was  his  duty  to  see  thBt  tb^o 
property  was  securely  invested  in  trust  Had  Shepherd  done  thi^f 
would  yet  be  safe  to  plaintiffs,  as  in  such  case  it  could  not  be  \'\^ 
£rom  the  trust  estate  without  his  joining  in  the  transfer.   Instead  of 
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ilisclmrging  his  duty  in  this  plain  and  simple  way,  he  permitted  Strong 
to  use  the  property  for  three  or  four  years  as  his  own,  and  ultimately  to 
lose  it  This  neglect  clearly  points  to  Shepherd's  liability ;  and  as  there 
is  no  evidence  to  show  that  he  is  not  able  to  make  good  the  loss,  it  may 
yet  be,  that  the  plaintiffs  may  obtain  justice  by  a  recovery  from  those 
who  have  directly  caused  the  injury. 

As  viewed  from  every  point,  the  court  is  of  opinion,  that  the  judgment 
of  nonsuit  was  properly  entered,  and  we  accordingly  discharge  the  rule  to 
take  it  off. 

Rule  discharged. 

R.  K  McGraih  and  F.  Ouillou,  Esqs.,  for  plaintiffs. 
D,  W.  Sellers  and  /.  S,  Sharpe,  Esqs.,  for  defendant 

[Leg.  Int.,  Vol.  81,  p.  196.] 

Brock  vs.  Richardson. 

A  new  trial  will  not  be  granted  on  the  ground  of  absence  of  oounsel  at  the  trial,  unless 
it  is  shown  clearly  that  a  different  aspect  would  have  been  presented  if  counsel  had 
been  present.  ^ 

Rule  for  a  new  trial.  Opinion  delivered  Ju7ie  13,  1874,  by 
Briggs,  J. — The  defendant  moves  for  a  new  trial,  upon  the  ground 
that  the  case  was  tried  during  the  absence  of  his  counsel.  While  this  is 
true,  it  is  also  true,  that  neither  the  defendant,  nor  any  witness  for  him, 
was  present  at  the  trial.  Hence,  the  only  advantage  he  could  derive 
from  his  counsers  presence,  was  what  could  have  been  gleaned  from  the 
only  witness  examined,  by  a  cross-examination  of  that  witness.  While 
the  defendant  has  laid  before  us  his  own  deposition,  and  also  that  of 
another,  he  has  failed  to  produce  the  deposition,  in  the  form  of  a  cross- 
examinatioD,  of  the  witness  examined  by  the  plaintiff,  and  upon  whose 
testimony  the  verdict  was  obtained. 

Thb  he  should  have  done  if  he  intended  to  show  that  a  different  result 
would  have  been  reached  had  his  counsel  been  present.  Having  failed 
to  do  this,  when  it  could  as  readily  have  been  done  as  to  produce  the 
other  depositions,  such  failure  must  be  construed  to  the  end,  that  the 
witness,  if  cross-examined,  would  not  have  affected  his  testimony  as  given 
at  the  trial. 

Viewed  in  this  light,  the  defendant  lost  nothing  by  his  counsel's  absence. 

After  a  case  has  been  duly  reached  and  tried,  we  cannot  give  to  depo- 
sitions taken  after  the  trial,  the  effect  the  same  testimony  would  be  enti- 
tled to  if  given  at  the  trial,  without  it  being  shown  to  us  why  the  wit- 
nesses were  not  then  present. 

No  reason  for  their  absence  being  shown  us,  the  rule  is  discharged. 

Richard  P.  White,  Esq.,  for  plaintiff: 

Samuel  Dickson,  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  31,  p.  196.] 

Prowattain  vs.  Townsend. 

A  new  trial  will  not  be  granted  on  ground  of  connseVs  absence,  unless  there  be  some 
cTidence  of  merits  presented. 

Opinion  delivered  June  13, 1874,  by 

Brigos,  J. — The  same  grounds  set  out  in  the  foregoing  opinion  apply 
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to  this  case.  While  the  court  recognize  the  difficulties  of  counsel 
engaged  in  practice  in  a  city  like  this,  and  are  therefore  lenient  to  excuses 
for  occasional  unavoidable  absence  when  cases  are  called,  yet  justice  to 
suitors  requires  that  a  verdict  obtained  even  in  such  a  trial  should 
not  be  set  aside  without  some  evidence  of  merits  in  the  case  to  euable 
the  court  to  see  that  a  different  result  might  have  been  produced  had  the 
party  or  his  counsel  been  present. 

No  such  evidence  has  been  presented  in  the  depositions  in  this  case, 
and  we  must  therefore  adhere  to  the  usual  course  of  practice  and  dis- 
charge the  rule. 

Theo.  F.  JenkinSy  Thos,  R,  Ekock,  and  E.  S.  Miller,  Esqs.,  for  plaintift 
Boyer  and  Oeo,  Biddle,  Esqs.,  for  defendant. 

[Leg.  Int.,  VoL  31,  p.  196.] 

Kane  vs.  The  Reserve  Mutual  Life  Insurance  Company. 

The  relation  of  father  and  son  is  sufficient  to  establish  an  iuBoiable  interest  in  the 

life  of  the  ikther. 

Rule  for  a  new  trial.    Opinion  delivered  June  13,  1874,  by 

Brigqs,  J. — This  action  is  upon  a  policy  of  insurance  on  the  life  of 
John  Kane,  in  the  sum  of  $2000,  issued  by  the  defendants  on  the  first 
day  of  April,  1872,  in  favor  of  the  plaintiff,  who  is  a  son  of  John  Kane. 

John  Kane  labored  daily  to  support  himself  and  family.  He  died 
June  26, 1872,  at  the  age  of  fifty^^ve,  leaving  surviving  him  a  widow  and 
three  minor  children.  At  the  time  of  his  death  the  plaintiff  was  about 
thirtv  years  old.  The  plaintiff  paid  $150  to  bring  John  Kane  and  his 
family  from  Ireland  to  this  country,  and  the  further  sum  of  $50  in  house- 
hold furniture,  to  enable  him  to  commence  housekeeping  here. 

Of  these  sums  the  plaintiff  has  been  reimbursed  about  $50. 

The  defendant  offered  no  testimony,  but  requested  me  to  instruct  the 
jury  as  follows : 

"  1.  If  the  jury  find  from  the  evidence  that  the  plaintiff  was,  at  the 
execution  of  the  policy  of  life  insurance,  an  adult  son  of  John  Kane, 
then,  as  such,  he  had  no  insurable  interest  in  his  Other's  life,  and  the 
verdict  should  be  for  the  defendant 

"  2.  If  the  jury  believe  from  the  evidence,  the  plaintiff  represented  at 
the  time  of  the  application,  that  he  had  an  insurable  interest  in  the  life 
of  John  Kane,  it  is  incumbent  on  him  to  show  he  had  such  interest,  and 
if  he  has  failed  to  do  so  the  verdict  must  be  for  the  defendant 

"3.  The  plaintiff  as  a  creditor  can  only  recover  in  this  case  the 
amount  of  his  outlay  on  behalf  of  his  father." 

I  declined  to  so  instruct  the  jury,  and  told  them  to  find  a  verdict  for  the 
plaintiff. 

Had  the  plaintiff  such  an  interest  in  his  father's  life  as  constituted  a 
legal  consideration  for  the  policy  ?  He  certainly  was  interested  in  the 
life  of  his  father,  that  he  might  maintain  his  mother  and  her  minor  chil- 
dren, who,  upon  John  Kane's  death,  might  become  a  charge  upon  the 

Elaiutiff,  and  who,  from  the  tie  of  blood,  would,  at  least,  be  morally 
ound  to  maintain  them,  rather  than  see  tbem  want,  or  become  a  public 
charge. 

While  such  a  consideration  might  not  impel  a  stranger  thus  to  act,  yet 
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for  the  plaintiff  to  refuse  to  do  so,  would  be  unnatural  and  inhuman. 
This  dependence  of  the  father's  family  upon  the  plaintiff,  upon  the  con- 
tingency of  his  father's  death,  is  certainly  a  meritorious  consideration, 
and  in  no  aspect  can  it  be  said  to  be  an  illegal  one. 

It  may  be  asked,  if  the  defendants  did  not  regard  such  an  interest  as 
insurable,  why  did  they  take  from  the  plaintiff  a  premium  for  insuring  it? 

By  this  act,  it  seems  to  us,  they  have  estopped  themselves  from  averring 
such  interest  was  not  insurable,  unless  they  were  prepared  to  show  the 
policy  was  issued  upon  some  other  interest  than  mere  blood-relation 
between  the  father  and  son. 

We  think  the  plaintiff's  relation  to  John  Kane,  in  view  of  the  liability 
of  the  family  of  the  latter,  to  become  a  charge  upon  the  former,  upon 
the  death  of  Jobn  Kane,  raised  and  supported  an  insurable  interest. 
This  view  seems  to  be  supported  by  the  language  of  the  court  in  Loomis 
vs.  The  Eagle  Life  ana  Health  Insurance  Co.,  6  Gray,  399,  in  these 
words: 

"  We  cannot  doubt  that  a  parent  has  an  interest  in  the  life  of  a  child, 
and,  vice  verMj  the  child  in  the  life  of  a  parent,  not  merely  on  the  ground 
of  a  provision  of  a  law,  that  parents  and  grandparents  are  bound  to 
support  their  lineal  kindred,  when  they  may  stand  in  need  of  relief,  but 
upon  considerations  of  strong  morals,  and  the  force  of  natural  affection 
between  near  kindred,  operating  often  more  efficaciously  than  those  of 
positive  law." 

The  same  court,  in  Forbes  vs.  The  American  MtUual  Life  Insurance  Co., 
15  Gray,  254,  said:  "As  the  premium  is  intended  to  be  the  precise 
equivalent  for  the  risk  taken,  it  would  seem  that  the  contract  is  a  just 
and  equitable  one,  whether  any  interest  exists  in  the  life  or  not ;  and  the 
only  essential  inquiry  is,  whether  the  object  of  the  contract  is  such  as  to 
obviate  the  objection  to  a  mere  wager  upon  the  chances  of  human  life." 

In  construing  a  contract  meritorious  in  itself,  we  should,  if  possible, 
sustain  it  because  of  its  merit,  just  as  the  parties  voluntarily  bound  them- 
selves to  it,  upon  such  a  consideration,  rather  than  become  astute  in  our 
researches  to  find  technical  reasons  for  avoiding  it. 

The  defendants  in  taking  the  premium  for  this  insurance,  certainly 
did  not  regard  the  contract  as  of  a  wagering  character,  as  they  could  not 
do  so  without  deliberately  becoming  a  party  to  the  illegal  transaction, 
and  that  too,  merely  for  the  sake  of  the  premium  receiv^ — a  result  not 
at  all  to  be  presumed.  And  unless  the  insurance  can  be  avoided  upon 
the  ground,  that  it  was  a  mere  wager  upon  the  life  of  John  Kane,  it 
must  be  sustained,  because  the  interest  which  the  plaintiff  had  in  the 
life  of  his  father  was  an  insurable  interest. 

These  views  dispose  of  the  defendant's  first  point,  and  also  of  the  third 
point,  for,  if  the  interest  was  insurable,  the  policy  was  good  for  the  full 
amount,  independent  of  the  debtor  and  creditor  relation  between  the 
&ther  and  son  involved  in  the  third  point. 

There  was  no  evidence  to  warrant  the  affirmance  of  the  second  point 

Rule  discharged. 

D.  C.  Harrington^  Esq.,  for  plaintiff 
H.  M.  Dechert,  Esq.,  tor  defendant 
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[Leg.  Int.,  Vol.  31,  p.  196.] 

Markley  v8,  Wartman  et  ux. 

The  husband  is  liable  for  necessaries  furnished  to  the  v/ife  for  the  support  of  herself 
and  family,  although  she  has  been  decreed  a  feme  9ole  trader. 

Plaintiff  declared  agaiust  husband  and  wife  for  coal  furnished  to  the 
wife,  averring  that  the  coal  was  necsssary  fur  the  support  of  the  fkmily 
of  the  husband  and  wife.  To  this  the  husband  pleaded  that  the  wife  "  is 
a  feme  sole  trader,  so  declared  by  the  decree  of  the  Court  of  Common 
Pleas,  etc.,  and  that  this  defendant  is  not  liable  for  any  debts  incurred  by 
her."    The  plaintiff  demurred  to  this  plea. 

Opinion  delivered  June  13,  1874,  by 

Mitchell,  J. — It  might  be  suflScient  to  say  that  the  plea  is  defective 
in  form,  in  not  setting  out  that  the  wife  was  a  fetne  Bote  trader  at  the 
time  of  contracting  the  debt,  but  we  are  clear  that  it  is  bad  in  substance, 
and  therefore  dispose  of  the  case  upon  that  ground. 

At  common  law,  the  husband,  and  he  alone,  was  liable  for  the  support 
of  the  family,  and  this  liability  extended  to  all  necessaries  furnished  to 
the  wife  for  that  purpose.    By  the  express  words  of  the  act  of  April  11, 

1848,  sec.  8,  where  debts  are  contracted  for  necessaries  for  the  support  of 
the  family  of  any  married  woman,  the  creditor  may  sue  both  husband 
and  wife,  and  after  exhausting  the  husband's  estate,  he  may  have  execu- 
tion of  the  wife's.  The  plaintiff  by  his  declaration  has  brought  himself 
clearly  within  this  act. 

We  are  unable  to  discover  anything  in  the  acts  of  1718  and  1855, 
relative  to  feme  sole  traders,  that  shows  any  legislative  intent,  to  change 
in  their  case,  the  common  law  rule,  so  carefully  preserved  in  the  act  of 

1849.  On  the  contrary,  the  act  of  1718  expressly  provides,  that  where 
it  is  made  to  appear  to  the  court  in  which  any  execution  is  returnable, 
that  the  wife,  acting  as  a  feme  sole  trader,  has  "  laid  out  money  for  the 
necessary  support  and  maintenance  of  herself  and  children,  in  such  case, 
execution  shall  be  levied  upon  the  estate  of  such  husband,  to  the  value 
BO  paid  or  laid  out."  And  again,  in  section  3,  if  the  husband  remain 
absent  so  long,  that  his  wife  and  children  "  are  like  to  become  charge- 
able to  the  town,"  then  the  estate  of  such  husband  shall  be  liable  to  be 
taken  in  execution  to  satisfy  any  sums  the  wife  or  guardian  shall  neces- 
sarily expend  for  their  support  and  maintenance. 

The  act  of  1855  makes  no  change  in  the  respective  liabilities  of  hus- 
band and  wife ;  it  merely  extends  the  operation  of  the  act  of  1718  to 
other  cases  than  that  of  aosence  of  the  husband  at  sea,  and  refers  for  the 
privileges  and  liabilities  of  a  feme  sole  trader  to  that  act  20  P.  F. 
Smith,  498. 

We  think  it  is  clear,  therefore,  from  the  rule  of  the  common  law,  and 
the  plain  legislative  intent  of  every  act  on  the  subject,  that  the  prunary 
liability  for  necessaries  for  the  support  of  the  wife  and  family  is  upon 
the  husband,  whether  the  wife  be  entitled  to  the  privileges  of  a  feme  sole 
trader  or  not. 

These  privileges  are  for  her  assistance  %nd  protection,  not  for  his  who 
has  disregarded  his  natural  and  legal  duty,  and  sought  to  escape  his  just 
burdens. 

The  precise  point  involved  in  this  case  does  not  appear  to  have  been 
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decided  by  the  Supreme  Court,  but  it  is  necessarily  involved  in  the  deci- 
sion of  the  converse  proposition,  that  the  wife  is  not  primarily  liable, 
made  by  this  court  in  Slieetz  vs.  Cleaver,  8  Phila.  3,  affirmed  by  the 
Supreme  Court  in  20  Smith,  496. 

Judgment  for  the  plaintiff  on  the  demurrer. 

Henry  C.  Titus,  Esq.,  for  plaintiff. 

Z.  R,  Fletcher,  Esq.,  for  defendant. 


In  aproceediDjBf  on  a  warrant  of  arrest  under  the  act  of  1842,  if  there  is  a  doubt  of 

defendant's  fraud,  it  is  to  eo  in  his  iavor. 
Fraud  is  not  to  be  presumed  from  the  incorrectness  of  a  defendant's  expressed  estimate 

of  the  value  of  his  property. 
A  composition  between  debtor  and  creditor  shows  a  ratification  of  the  sale  of  goods. 
An  assignment  for  creditors  is  pursuasive  evidence  that  the  assigned  property  was  not 

bought  with  fraudulent  intent. 

Proceeding  on  a  warrant  of  arrest  under  the  3d  section  of  the  act  of 
12th  July,  1842. 
Opinion  delivered  December  26, 1874,  by 

Briggs,  J. — I  shall  discharge  the  defendant  for  the  reason  that  the 
act  of  1842,  abolishing  imprisonment  for  debt,  is  an  act  passed  in  favor 
of  liberty,  and  no  citizen,  since  the  passage  of  that  act,  can  be  held 
responsible  for  debts  so  far  as  his  liberty  is  concerned,  unless  the  case 
can  be  made  out  so  clear  as  to  point  in  the  direction  of  fraud,  and  in 
such  a  case  the  feu^ts  and  circumstances  ought  to  leave  no  doubt  of  the 
fraud  on  the  mind  of  the  judge ;  ahd  the  very  fact  that  there  is  a  doubt, 
would  be  sufficient  to  warrant  the  discharge  of  the  defendant,  as  the 
doubt  would  be  in  favor  of  liberty. 

This  is  a  case  of  alleged  fraud  growing  out  of  a  contract  for  the  pur- 
pose of  obtaining  possession  of  property.  If  the  fraud  is  clear,  and  the 
party  gets  away  with  the  property,  or  he  gets  it  when  he  ought  not  to 
have  it,  of  course  he  is  to  be  held  for  the  fraud,  and  under  this  act  is  to 
be  thrown  into  prison  or  held  to  execute  his  bond  for  the  purpose  of  taking 
the  benefit  of  the  insolvent  laws.  The  defendant  here  stated  that  he 
owed  some  five  thousand  dollars  on  account  of  his  stock.  Parties  and 
business  men  generally  must  not,  in  their  desire  to  drive  a  bargain,  omit 
to  do  that  which  common  prudence  would  require  and  then  come  into 
court  to  expect  judge,  under  the  compulsory  process  of  the  law,  to 
help  them  out  That  is  never  to  be  done.  In  regard  to  the  judgments 
which  have  been  spoken  of  by  the  counsel  for  the  plaintiff,  it  could  have 
been  just  as  readily  asked  at  the  time  the  purchase  of  the  goods  was 
made,  "  are  there  any  judgments  against  you  that  bind  your  property  ?  if 
80,  how  many,  and  what  are  their  amounts  ?  "  A  few  inquiries  of  that 
kind,  carefully  followed  up,  would  have  resulted  to  a  mathematical  cer- 
tainty, in  the  probable  balance  there  would  have  been  in  the  defendant's 
hands  as  an  available  asset  for  the  purpose  of  meeting  the  payment  of 
these  goods.  The  inquiries  were,  however,  confined  to  the  stock  of  goods 
on  hand,  and  the  amount  of  indebtedness  on  the  stock,  and  the  defend- 
ant said  that  he  owed  about  five  or  six  thousand  dollars  on  his  stock  of 
merchandise.  But  the  statement  which  he  made  as  to  his  indebtedness 
was  but  an  estimate,  and  the  parties  so  regarded  it   In  the  very  nature 


[Leg.  Int.,  Vol.  32,  p.  117.] 
Artman  et  et.  vs.  Bell. 
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of  things  they  must  so  regard  it  until  there  is  a  calculation  made  wherehy 
the  exact  amount  of  indebtedness  is  fixed.  This  statement  can  be 
regarded  as  neither  more  nor  less  than  defendant's  idea  of  his  indebted- 
ness, and  the  plaintiffs  could  not  be  deceived  in  that  particular,  unless  it 
was  absolutely  reduced  to  a  certainty  that  a  misstatement  had  been 
made  after  an  account  taken.  They  were  dealing  in  probabilities.  Any 
estimate  must  be  taken  with  many  considerations  of  allowance,  and  the 
difference  between  six  thousand  aollars  and  ten  thousand  dollars  is  not 
s«)  great  as  to  presume  fraud,  where  the  amount  given  is  an  estimated  one, 
especially  in  view  of  the  evidence  referring  to  his  other  property.  f 

But  there  is  another  feature  in  this  case  which  is  very  important  The 
parties  came  together  for  the  purpose  of  executing  a  composition  deed, 
and  though  it  aid  not  go  through,  another  agreement  was  made  which 
was  outside  of  it,  and  directly  betweea  the  parties  before  me  here  to-day, 
and  not  between  the  plaintiffs  and  creditors  generally,  and  the  defendant 
as  a  debtor.  The  agreement  made  was  unknown  to  the  other  creditors, 
and  as  far  as  other  creditors  are  concerned,  it  has  been  stamped  by  the 
law  as  fraudulent,  and  hence  void.  If  it  were  otherwise,  it  would  put  it 
in  the  power  of  one  creditor,  when  a  man  is  insolvent,  to  enter  into  a 
private  agreement  with  him,  with  a  reservation  that  he  was  to  be  paid 
dollar  for  dollar,  or  have  an  advantage  over  the  other  creditors.  And 
though  that  cannot  be  done,  it  shows  a  ratification  of  the  sale  of  the 
goods  as  between  the  parties  to  the  agreement.  While  creditors  might 
avoid  it,  the  parties  to  it  cannot 

Independent  of  that  transaction,  however,  the  defendant  made  an 
assignment  for  the  benefit  of  his  creditors,  and  the  very  property  that  he 
obtained  in  this  alleged  fraudulent  purchase  he  turned  over  to  his  cred- 
itors, and  this  action  repudiates  the  thought  that  he  obtained  the  prop- 
erty for  the  purpose  of  fraud.  If  he  did  obtain  it  for  a  fraudulent  pur- 
pose, why  should  be  turn  the  same  property  over  for  the  benefit  of  other 
people? 

i  therefore  think  that  there  has  been  no  case  of  fraud  made  out  agamst 
the  defendant,  and  hence  order  his  discharge. 
J.  if.  Mover,  Esq.,  for  plaintiffs. 
Earle  and  WhUe^  for  defendant 
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0ttprcme  (ffourt  at  Nisi  Ipriua 

[Leg.  Int.,  Vol.  29,  p.  4.] 

Main  vs.  Bayard, 


Replication  in  confession  and  ayoidaiiee  is  bad. 


Demurrer  to  replication.    Opinion  delivered  December  SO,  1871,  by 

Sharswood,  J. — It  was  decided  in  this  case  by  Chief  Justice  Tliomp- 
son  at  Nisi  Prius,  that  these  special  pleas  were  good,  and  I  am  certainly 
not  at  liberty  to  review  that  decision  here.  Main  vs.  Bayard,  7  Phila. 
Rep.  616.  The  second  and  third  pleas  are  in  the  form  of  special 
traverses,  setting  up  an  answer  to  the  declaration  by  an  inducement 
with  a  traverse  of  the  material  part  of  the  count  under  an. oft^gwe  Aoc. 
If  this  inducement  shows  a  defence,  and  the  traverse  under  the  absque 
hoc  is  not  to  an  immaterial  point,  the  established  rule  is,  that  the  in- 
ducement can  neither  be  directly  traversed  nor  answered  by  new  matter 
ill  confession  and  avoidance,  bteph.  on  PL  136.  The  replications  to 
these  pleas  here  do  plead  to  the  inducement  matter  in  confession  and 
avoidance,  and  are  therefore  in  violation  of  this  rule.  The  fourth  plea 
is  not  a  special  traverse,  but  perhaps  is  to  be  regarded  as  in  confession 
and  avoidance.  The  plaintiff  undertakes  to  answer  it  by  way  of  special 
traverse,  but  I  think  the  inducement  is  insufficient  in  law  as  a  reply  to 
the  last  pleading.  The  plea  sets'up  a  felonious  robbery :  the  induce- 
ment admits  the  robbery,  but  avers  that  the  goods  lost  were  not  properly 
taken  charge  of,  watched  and  guarded  by  the  defendant,  without  aver- 
ring that  the  loss  by  the  robbery  was  in  consequence  of  such  want  of 
care.  I  cannot  for  myself  perceive  any  advantage  to  be  gained  in  this 
case  by  this  special  pleading :  no  question  of  law  is  likely  to  be  raised 
on  the  record,  and  it  is  not  pretended  that  any  part  of  it  cannot  be 
givon  in  evidence  under  the  general  issue. 

Plaintiffs  have  leave  to  amend  their  replications. 

S.  G,  Perkins^  Esq.,  for  plaintiff. 

C  B.  Penrose,  Esq.,  for  defendant 


A  conclusion  of  plea  by  a  verification  erroneous,  where  new  matter  is  not  introduced. 

Demurrer  to  plea.   Opinion  delivered  December  30, 1871,  by 
Sharswood,  J. — ^The  first  plea  is  clearly  bad  for  duplicity,  and  the 
demurrer  thereto  is  sustained. 

The  second  and  third  pleas  are  also  bad  because  they  conclude  by  a 
verification  instead  of  to  the  coucftry.    It  is  sometimes  a  very  nice 


affirmative  the  pleading  shall  conclude  to  the  country,  but  that  when 
new  matter  is  introduced,  with  a  verification.  Steph.  on  PI.  233.  There 
is  a  very  learned  note  by  Sergeant  Williams  to  Hayman  vs.  Oerrard, 


[Leg.  Int.,  Vol.  29,  p.  4.] 

Ellis  vs.  Imperial  Fire  Insurance  Company. 


point  to  determine.   The  general 


negative  and 


240 


PHILADELPHIA  REPORTS. 


1  Saund.  103,  note  1,  which  shows  how  difficult  it  is  sometimes  to  decide 
what  is  new  matter;  for  he  cites  a  case  of  Fearon  vs.  Pearson,  where  to 
debt  on  bond  conditioned  to  account  for  fees  received,  the  defendant 
leaded  general  performance,  to  which  plaintiff  replied,  setting  out  a 
reach  that  defendant  had  received  a  certain  amount  of  fees  which  he 
had  not  paid  over;  the  defendant  rejoined  that  the  plaintiff  had 
appointed  A.  B.  to  receive  the  fees,  and  that  he  had  paid  all  the  fees  * 
received  to  the  said  A.  B.,  and  concluded  with  an  avernent ;  and  it 
was  held  good,  because  the  appointment  of  A.  B.  to  receive  the  fees  was 
new  matter.    However,  in  the  present  case,  the  narr  sets  out  the  memo- 
randum, indorsed  on  the  policy,  and  avers  specially  that  the  property 
was  situate  in  accordance  with  the  said  memorandum — a  traverse  of  the 
facts  thus  averred  presents  the  case  of  a  simple  affirmative  and  negative, 
and  is  not  the  introduction  of  any  new  matter. .  The  pleas,  therefore, 
should  have  concluded  to  the  country. 
The  defendant  has  leave  to  amend. 
Thomas  Hart,  Jr.,  for  plaintiff. 
John  Samuels,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  29,  p.  12.] 

McCallion  vs,  Gegan. 

An  action  of  trespass  quare  clausum  fregU  survives  death  of  defendant,  and  a  9ei.fa. 
may  issue  against  his  legal  representatives. 

Demurrer  to  plea.  Opinion  delivered  December  30,  1871,  by 
SiiARSWOOD,  J. — This  was  an  action  of  trespass  quare  claumm  Jregii, 
brought  against  Gegan  and  two  others.  Gegan  pleaded  "not  guilty;" 
whether  it  was  at  issue  as  to  the  other  defendants  does  not  appear  on  the 
papers  submitted  to  me.  Gegan  died  and  his  death  was  suggested.  There- 
upon a  scire  facias  issued  to  bring  in  his  executor,  who  appeared  aud 
pleaded  specially  that  he  ought  not  to  answer  to  the  action,  "  because  the 
same  is  not  such  a  cause  of  action  as  by  law  will  survive  against  this 
defendant,  as  the  legal  representative  of  the  said  John  Gegan,  deceased." 
To  this  plea  there  is  a  general  demurrer.  I  do  not  stop  to  inquire  whether 
the  executors  of  a  deceased  party  can  be  sued  jointly  with  co- trespassers. 
That  point  is  not  here  made,  and  it  may  be,  does  not  arise  on  this 
demurrer.  The  question  of  misjoinder  is  perhaps  an  open  one,  to  be 
taken  advantage  of  hereafter.  We  have  to  consider  the  mere  question, 
whether  trespass  qvuire  clausum  fregit  is  a  cause  of  action  which  survives 
against  executors  and  administrators.  At  common  law  it  undoubtedly 
did  not.  It  is  a  personal  action,  and  the  rule  was,  actio  personalis  mori- 
tur  cum^  persona,  Nicholson  vs.  JSlton,  13  S.  &  R.  415.  The  28th  section 
of  the  act  of  February  24, 1834,  Pamph.  L.,  p.  78,  provided  that  "execu- 
tors or  administrators  shall  have  power  to  commence  and  prosecute  all 
personal  actions  which  this  decedent,  whom  they  represent,  might  have 
commenced  and  prosecuted,  except  actions  for  slander,  for  libels,  and 
for  wrongs  done  to  the  person,  and  they  shall  be  liable  to  be  sued  in  any 
action,  except  as  aforesaid,  which  might  have  been  maintained  against 
such  decedent  if  he  had  lived."  And  the  27th  section  of  the  same  act 
also  provides,  that  whenever  the  cause  of  actions  doth  by  law  survive, 
the  executors  or  adminbtrators  of  any  such  party  to  a  pending  suit 
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dyiog,  may  be  proceeded  against  by  scire  faciaSy  and  made  parties 
thereto.  Why  any  further  legislation  was  needed  to  meet  the  case  I 
am  at  a  loss  just  now  to  perceive,  but  by  the  Act  of  April  12,  1869, 
Pamphlet  Laws,  27,  it  is  expressly  enacted,  "  that  no  action  or  right  of 
action  for  mesne  profits  or  for  trespass  against  property,  real  or  personal, 
shall  abate  by  reason  of  the  death  of  the  person  liable  therefor,  but  suit 
may  be  brought  and  recovery  had  against  the  personal  representatives 
of  such  deceased  person ;  and  if  such  death  occur  after  suit  brought,  the 
personal  representatives  may  be  substitute^i  for  the  decedent,  and  said 
suk  prosecuted  to  judgment,  and  the  estate  of  such  deceased  person 
shall  be  liable  to  the  same  extent  as  if  he  were  living/'  Upon  this 
state  of  the  law,  then,  this  plea  must  be  adjudged  bad. 

Judgment  for  plaintiff  that  John  Maher,  executor  of  the  last  will  and 
testament  of  John  Gegan,  deceased,  be  and  he  is  hereby  made  a  party 
defendant  to  said  action. 

L.  Hirst,  Esq.,  for  plaintiff. 

WiUiam  Ermt,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  29,  p.  5.] 
Johnson  vs.  Weber. 

Demurrer  to  all  the  counts  of  a  declaration,  where  one  only  js  defective,  overruled. 

Demurrer  to  declaration.  Opinion  delivered  December  30,  1871,  by 
Sharswood,  J. — The  declaration  contains  several  counts.  First,  a 
special  count  in  which  the  plaintiffs  declare  as  insurance  brokers  and 
average  adjusters  upon  a  loss  by  stranding,  for  contribution  by  the  de- 
fendants as  owners  of  goods  on  board  which  were  saved.  Secondly, 
this  is  followed  by  a  count  for  work  and  labor  and  the  common  money 
counts.  To  this  there  is  a  general  demurrer,  not  to  the  first  count,  which 
1  am  inclined  to  think  cannot  be  sustained,  but  to  the  whole  declaration. 
There  is,  I  suppose,  no  rule  in  pleading,  better  settled  than  that  if  a  de- 
murrer be  too  large  (as  it  is  called),  that  is,  be  pointed  to  all  the  counts 
of  the  declaration  in  a  case  where  one  of  them  olily  is  defective,  the 
court  will  give  judgment  for  the'plaintiff  generally,  notwithstanding  the 
defective  count.  Steph.  on  PI.  145.  As  no  doubt  the  general  and  money 
counts  in  this  case  are  entirely  formal  and  perfect,  the  result  must  be 
that  this  demurrer  is  overruled. 

Demurrer  overruled,  and  defendant  has  leave  to  withdraw  it  and 
plead. 

8.  C,  Perkins,  Esq.,  for  plaintiff. 

Thomas  J,  Diehl,  Esq.,  for  defendant  ^ 

[Leg,  Int,  Vol.  29,  p.  5.] 

BURNHAM  VS.  LUNING  et  oL 

Under  the  word  "  fVeemen  "  in  the  constitution  of  PennRylvania,  Article  III.,  see.  1, 
the  right  of  voting  is  confined  to  citizens  of  the  male  sex. 

Demurrer  to  declaration.   Opinion  delivered  December  30, 1871,  by 
Sharswood,  J. — The  plaintiff,  a  woman,  declares  a^inst  the  defend- 
ants, the  election  officers  of  the  eleventh  election  division  of  the  four- 
16 
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teentb  ward  of  the  city  of  Philadelphia,  for  refusing  her  vote  at  the 
general  election,  held  on  the  10th  day  of  October,  1871,  averring  that 
8he  was  duly  qualifieil  in  all  respects  according  to  tlie  constitution  and 
laws  of  this  Commonwealth.  The  defendants  demur  and  assign  among 
other  causes  of  demurrer  that  the  declaration  shows  that  the  plaintiff  is 
nut  a  freeman  in  the  sense  in  which  that  word  is  used  in  the  constitu- 
tion :  Article  III.,  section  1. 

It  is  beyond  all  question,  that  the  provisions  of  the  ninth  article  of  the 
constitution,  commonly  called  the  Declaration  of  Rights,  extend  to  and 
include  both  sexes,  and  that  when  the  word  "  man  "  or  "  men  "  are  therein 
used,  they  comprehend  also  women.  It  is  equally  clear  tiiat  a  woman 
who  is  born  in  tliis  country,  or  naturalized,  as  she  may  be  under  the  acts 
of  Congress,  is  a  citizen  as  iully  entitled  to  the  protection  of  the  govern- 
ment as  a  man,  and  with  a  right  fully  to  enjoy  all  the  privileges  which 
properly  belong  to  citizens.  But  it  does  not  follow  that  the  election 
franchise  is  one  of  these  privileges.  That  is  exclusively  regulated  bj 
the  constitution,  which  has  excluded  many  citizens  from  it  by  reason  of 
age,  non-payment  of  taxes,  non-residence  within  the  Commonwealth  and 
election  district  for  a  certain  period  of  time.  Nor  can  I  perceive  that 
the  fourteenth  and  fifteenth  amendments  to  the  constitution  of  the 
United  States  have  any  bearing  or  application  upon  the  question.  The 
third  article,  section  1,  of  the  constitution  of  Pennsylvania,  does  not,  in 
this  respect,  at  least,  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States,  for  the  elective  franchise  is  not  one  of  them,  nor  is  the 
right  of  the  plaintiff  to  vote  denied  or  abridged,  on  "account  of  race, 
color,  or  previous  condition  of  servitude." 

AVe  are  reduced,  then,  to  the  simple  inquiry,  whether  the  word  **  free- 
man" in  Art.  III.,  sec.  1,  constitution  of  Pennsylvania,  was  intended  to 
confine  the  right  of  voting  to  citizens  of  the  male  sex?  This  section,  so 
far  as  the  matter  in  hand  is  concerned,  is,  in  effect,  copied  from  the  con- 
stitution of  1790,  and  that  followed  also  the  constitution  of  1776.  In 
the  latter,  Chap.  II.-,  sec.  6,  it  is  provided  :  "  Every  freeman,  of  the  full 
nge  of  twenty-one  years,  having  resided  in  this  State  for  the  space  of  one 
whole  year  next  before  the  day  of  election  for  representatives,  and  paid 
public  taxes  during  that  time,  shall  enjoy  the  right  of  an  elector,  provided 
always,  that  sons  of  freeholders  of  the  age  of  twenty-one  years  shall  be 
entitled  to  vote,  although  they  have  not  paid  taxes."  The  constitution 
of  1790  had  also  a  similar  proviso,  showing  clearly  that  by  **  freeman" 
only  a  male  was  intended.  For  surely,  had  it  not  been  so,  the  daughters, 
as  well  as  the  sons,  of  freehoIdei*s,  or  of  qualified  electors,  would  have  been 
included. 

AVhen  the  meaning  of  this  word  "  freeman  "  is  thus  clearly  ascertained 
from  the  language  of  the  constitutions  of  1776  and  1790,  there  can  be  no 
doubt  that  it  ought  to  have  the  same  meaning  in  the  amended  constitu- 
tion of  1839,  although  the  proviso  is  not  expressed  in  the  same  form — 
not  being  confined  to  the  sons  of  qualified  electors,  but  to  all  freemen 
between  the  ages  of  twenty-one  and  twenty-two.  There  is  only  one  other 
clause  of  the  constitution  in  which  this  word  "  freeman  "  is  used,  and 
there  it  is  most  unquestionably  confined  to  males.  Article  VI.,  sec.  2, 
declares,  that  "the  freemen  of  this  Commonwealth  shall  be  armed,  or- 
ganized and  disciplined  for  its  defence,  when  and  in  such  manner  as  may 
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be  directed  by  law."  It  is  clear  that  the  constitution  contemplates  that 
the  same  class  of  persons  who  do  the  voting  shall  also  do  the  fighting. 
The  corresponding  clause  in  the  constitution  of  1776  is  still  clearer  and 
more  emphatic  The  freemen  of  this  Commonwealth  and  their  sons 
shall  be  trained  and  armed  for  its  defence : "  Chap.  II.,  section  5. 

The  uniform  construction  of  the  provincial  constitutions  and  charters 
in  which  the  same  word  is  employed,  as  well  as  under  the  constitutions 
since  the  revolution,  has  been  in  accordance  with  the  doctrine  that  none 
hut  males  have  the  right  to  vote.  Contemporanea  expoaitio  est  optima  et 
fortissima  in  lege.  In  the  Commonwealth  vs.  North  et  al.,  3  Hazard's  Reg. 
228,  the  Supreme  Court  of  this  State  decided,  when  the  charter  of  a 
church  gave  the  right  to  vote  to  members  generally,  that  the  fact  that 
for  twenty-five  years  the  females  of  the  church  had  not  voted  was  con- 
clusive, Chief  Justice  Gibson  remarking,  "There  is  no  safer  exposition 
of  what  was  intended  by  such  an  instrument  than  usage.  We  can  say 
that  we*  have  in  Pennsylvania  a  uniform  and  uninterrupted  usage  of 
nearly  two  hundred  years,  showing  that  women  were  never  intended  to 
possess  the  elective  franchise.  Such  a  usage  ought  to  settle  the  construc- 
tion, even  if  the  words  of  the  constitution  were  more  general  and  com- 
preliensive  than  we  have  seen  them  to  be." 

Judgment  for  the  defendant 

Damon  Y,  Kilgore,  Esq.,  for  plaintifil 

Robert  H,  Hinckley j  Jr.yvEsq.,  for  defendants. 


1.  A  guardian,  as  long  as  he  remains  the  rightful  bailiff  of  the  property,  ii  entitled  to 

reasonable  allowances  as  a  trustee. 

2.  A  trustee  should  keep  up  insurances  which  were  on  the  property  when  it  came  into 


Plaintiff  filed  a  bill  in  equity  in  the  Supreme  Court  asking  to  have  her 
dower  assigned  and  set  out  to  her,  and  also  a  decree  for  an  account  of 
the  rents  and  profits  received  by  the  defendant  since  the  husband's  death. 

Justice  Sharswood,  last  February  (8  Philadelphia  Reports,  87),  held 
that  the  Supreme  Court,  as  a  court  of  equity,  since  the  act  of  April  20, 
1869,  P.  L.  77,  has  not  jurisdiction  to  award  an  inquest  to  make  parti- 
tion and  to  value  the  widow's  interest ;  but  that  the  widow  was  entitled 
to  an  account,  and  it  was  re-referred  to  the  master,  John  Samuel,  Esq.,  to 
state  one. 

The  following  is  an  extract  from  his  report  on  the  interesting  question, 
whether  the  amounts  paid  by  the  defendant  for  insurance  of  the  premises 
should  be  allowed : 

Cash  paid  for  insurances.  These  are  three  items  amounting  to  two 
hundred  and  forty  dollars,  paid  for  keeping  alive  insurance  which  had 
been  efiected  by  testator  in  his  lifetime  on  a  building  and  machinery, 
situated  606  St.  Mary  street,  used  by  him  as  a  distillery.  It  may  be 
true  that  an  insurance  on  real  estate  effected  by  a  decedent  would,  in 
equity,  ^nure,  in  case  of  loss  after  his  death,  to  those  who  would  have  an 
interest  in  the  real  estate  insured.  Parry  vs.  Ashley,  3  Sim.  97  ;  Haxali 
vs.  Shippen,  10  Leigh,  136 ;  Wyman  vs.  Wyman,  26  N.  Y.  Rep.  253 ; 
Campbell  vs.  Murphy,  2  Jones'  Eq.  357.    But  this  is  not  the  case  of  an 


[T^g.  Int.,  Vol.  29,  p.  12.] 

McNiCKLE  vs.  Henry. 


hiB  hands. 
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insurance  made  by  decedent:  that  hcing  limited  would  have  expired. 
This  renewal  is  equivalent  to  a  new  insurance  effectetl  by  defendant.  A 
trustee  is  not  bound  to  insure  {Fry  vs.  Fry,  27  Beav.  146},  and  Mr. 
Lewin  says,  where  there  is  a  tenant  for  life,  ought  not  to  be  advised  to 
insure  out  of  the  income  without  the  consent  of  the  tenant  for  life:" 
Lewin  on  Trusts,  page  383.  It  would  be  strange  if  the  owner  of  real 
estate  be  obliged  to  have  it  insured  whether  she  will  or  not.  Therefore, 
while  we  may  doubt  whether  either  complainant  or  defendant  would 
have  taken  the  position  they  now  assume  had  the  premises  insured  been 
destroyed  by  fire,  yet  as  the  widow  never  consented,  this  outlay  cannot  be 
forced  on  her,  and  the  credits  therefor  are  disallowed.'* 

Sur  exceptions  to  master's  report. 
Opinion  delivered  December  30,  1871,  by 

Sharswood,  J. — I  cannot  agree  with  the  learned  master  in  the  prin- 
ciples upon  which  he  has  settled  this  account  By  the  act  of  April  20, 
1869,  Pamph.  L.  77,  the  widow  has  as  much  right  as  the  guardian  to 
institute  proceedings  in  partition,  and  it  was  no  more  his  duty  than  it 
was  hei-s.  If  the  estate  under  such  proceedings  -would  eventually  have 
to  go  to  a  sale,  it  might  be  very  much  to  the  interest  of  all  parties  to 
postpone  the  proceeding.  The  guardian  of  the  minor  heirs  remained, 
therefore,  the  rightful  bailiff  of  the  property,  down  to  the  time  when  the 
final  decree  was  made  in  the  partition  writ  in  the  Orphans'  Court.  He 
had  a  perfect  right  to  resist  the  bill  in  equity  for  an  assignment  of  the 
dower  by  metes  and  bounds,  if  in  law,  as  we  must  now  assume,  the  court 
had  no  jurisdiction.  He  is  entitled  then  to  all  such  reasonable  allow- 
ance as  any  other  trustee  would  be,  down  to  the  close  of  his  relation  to 
the  property. 

As  to  the  particular  items,  it  appears  to  me,  that  the  defendant  was 
entitled  to  credit  for  the  premiums  annually  paid  to  keep  up  the  insur- 
ances which  had  been  effected  by  the  decedent  in  his  liletime.  I  am 
inclined  to  the  opinion,  notwithstanding  a  dictum  to  the  contrary  in 
Lewin  on.  Trusts,  883,  and  the  case  of  Fry  vs.  Fry,  27  Beav.  146,  cited 
and  relied  on  by  the  master,  that  a  trustee  is  bound  to  insure,  especially 
to  keep  up  insurances  which  had  been  effected  and  were  on  the  property 
when  it  came  into  his  hands.  It  is  conceded  that  if  there  had  been  a 
loss  it  would  have  inured  to  the  plaintiff,  and  I  think  it  probable,  as  did 
the  master,  that  if  the  premises  had  been  destroyed  by  fire,  we  should 
not  have  heard  of  this  objection  from  the  plaintiff.  As  to  the  other 
items,  I  agree  with  the  master,  except  aa  before  mentioned,  as  to  the 
limit  of  time  he  has  fixed. 

Exceptions  sustained  except  seventh  and  eighth,  and  case  recommitted 
to  the  master  to  report  an  account  conformably  hereto. 

Hon,  A,  F.  Parsons,  for  plaintiff. 

E,  C.  Quin  and  Edward  Olmdead,  Esqs.,  for  defendant. 


SUPREME  COURT  AT  NISI  PRIUS.  246 


[Leg.  Int,  Vol.  29,  p.  100.] 


The  German  Society  for  the  Relief  of  Distressed  Germans, 
ETC.,  vs.  The  City  of  Philadelphia. 

Where  a  lease  provided  that  the  tenants,  the  city,  should  pay  all  taxes,  and  afterwards 

the  Legislature  exempted  the  property  from  taxation,  as  long  as  used  for  charitable 

f>urpose8 :  Heldf  that  the  city  were  still  liable  to  pay  the  amount  of  the  taxes  to  the 
anolord ;  the  act  being  passed  for  the  benefit  of  the  charitable  society  and  not  for 
the  city. 

In  equity.  Demurrer. 

The  question  before  the  court  was  to  determine  who  received  the  benefit 
of  the  act  exempting  the  hall  of  the  German  Society  from  taxation, 
the  gas  trust — the  tenants — refusing  to  pay,  and  the  city  solicitor 
defending  thdr  action,  while  the  German  Society,  one  of  the  most 
useful  charities  in  the  city,  claim  the  Legislature  meant  to  give  them 
the  benefit.  The  gas  trust  originally  agreed  to  pay  a  certain  rent 
and  the  taxes  for  the  room  occupied  by  them  in  the  hall  of  the 
German  Society.  Afterwards,  the  members  of  the  trust  accepted  the 
proposal  of  the  German  Society  to  have  the  taxes  paid  to  the  society 
under  the  usual  exemption  law.  The  act  was  passed,  but  the  gas  trust 
refused  to  carry  out  the  agreement.  The  German  Society  filed  a  bill 
in  equity  to  test  their  rights,  and  the  city  solicitor  put  in  a  demurrer.  The 
whole  case  was  fully  argued  on  both  sides,  and  reserved  by  the  court  for 
decision  at  a  future  day. 

Opinion  delivered  March  18, 1872,  by 

Agnew,  J. — This  is  a  general  demurrer  to  the  plaintiff's  bill,  and, 
therefore,  admits  all  the  facts  well  charged.  It  is  necessary,  in  order  to 
dispose  of  the  case,  to  ascertain  these  admitted  facts.  The  firet  fact  is 
the  lease  from  the  plaintiff  to  the  city  in  trust  for  the  gas  works.  The 
lease  is  expressed  to  be  made  in  coimderation  of  the  rent  and  the  cove- 
nants to  be  performed  by  the  city.  Cue  of  the  covenants  is,  that  the  city 
"shall  pay  the  city  and  Slate  taxes  on  the  whole  of  said  premises  during 
the  terra  of  this  lease."  Thus  it  is  obvious  that  payment  of  the  taxes  is 
a  part  of  the  redditus  or  return  to  be  made  for  the  property,  for  it  is  a 
part  of  the  consideration  of  the  demise.  Next  it  is  admitted  that,  before 
the  passage  of  the  exempting  act,  the  members  of  the  gas  trust  were 
invited  to  meet  the  president  and  officers  of  the  German  Society,  to 
consult  upon  the  propriety  of  procuring  exemption  of  the  property 
from  taxation  for  the  purpose  of  adding  the  sum  paid  in  taxes  to  their 
income  for  charitable  expenditures and  that  this  suggestion  was  adopted. 
The  meeting  was  held,  at  which  the  gas  trust  members,  through  one  of  their 
number  speaking  for  the  body,  agreed  that  the  taxes  should  go  to  the 
society.  It  is  averred,  also,  in  the  sixth  section,  that  a  majority  of  the 
memtiers  of  the  gas  trust  agreed  to  the  plan  of  having  the  property 
exempt  from  taxation,  and  of  paying  to  the  society  the  amount  of  such 
taxes.  In  consequence  of  these  proceedings,  it  is  averred  that  the  act  of 
assembly  was  passed  to  confer  the  benefit  of  the  exemption  upon  the 
German  Society  for  charitable  purposes,  and  the  act  is  set  forth  in  full. 
From  these  facts  it  seems  to  me  the  true  question  is,  for  whose  benefit 
were  the  taxes  released — ^the  German  Society,  or  the  city  ?  And  then, 
hew  does  this  affect  the  contract  of  lease  ?  Upon  the  question  for  whose 
benefit,  the  language  of  the  act  confirms  the  facts  alleged,  fur  it  con- 
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dudes  that  the  premises  are  "  to  continue  to  be  so  exempted,  so  long  as 
the  revenues  received  from  such  building  are  used  for  charitable  purposes.'* 
The  intent  of  the  law  is  clear ;  the  taxes  were  released  for  the  benefit 
of  the  charity,  not  of  the  city.  The  taxes  were  a  part  of  the  expressed 
consideration  of  the  lease,  and  had  the  building  been  exempt  from  taxes 
when  the  lease  was  executed,  the  amount  of  the  taxes  would  have  been 
added  to  the  rent  in  terms.    This  amount  is,  therefore,  substantially  a 

Cart  of  the  rent.  On  what  ground,  then,  can  the  city  lay  claim  to  the 
enefit  of  the  exemption  and  retain  this  part  of  the  redditus  f  The  law 
does  not  in  terms  confer,  it  on  the  city ;  the  lease  cannot  be  so  construed ; 
the  admitted  understanding  of  the  parties  preceding  the  application  for 
the  law  is  adverse  to  it,  and  the  equities  of  the  case  forbid  it  The  Grer^ 
roan  Society  is  one  of  the  ancient  institutions  of  the  city,  recognized  by 
the  Legislature  as  a  most  deserving  charity,  by  the  act  of  incorporation 
in  the  year  1781,  the  preamble  setting  forth  its  usefulness  and  the  regard 
in  which  it  was  held.  To  its  efibrts  to  ameliorate  the  condition  of  the 
immigrant  Germans,  and  to  educate  and  benefit  the  resident  population, 
the  city  owes  a  large  debt.  He  whose  memory  runs  back  half  a  century 
has  not  forgotten  that  meritorious  class  of  immigrants  known  as  German 
Redemptiouers,  cared  for  and  protected  by  law  as  a  class  of  servants,  too 
poor  to  pay  in  money  for  their  passage  across  the  sea,  yet  able  and  will- 
ing to  pay  for  it  in  service.  Many  of  them  were  valuable  servants  in 
the  field,  the  workshop  and  the  dwelling,  and  became  respected  citizens 
and  useful  members  of  society.  The  writer  remembers  them  well,  taken 
as  they  were  even  into  the  western  parts  of  the  State.  To  these  and 
others  this  society  lent  its  encouragement  and  aid.  My  conclusion, 
therefore,  is,  from  the  facts  admitted  by  the  demurrer,  and  the  terms  of 
the  act  itself,  that  the  benefit  of  the  exemption  from  taxation  was  con- 
ferred by  the  Legislature  on  the  society  in  furtherance  of  its  charitable 
purposes.  How,  then,  is  the  contract  of  lease  affected  by  this  law? 
Clearly  it  is  not  impaired  by  it.  The  city  or  gas  trust  will  have  no 
more  to  pay  than  it  did  before,  if  the  amount  of  taxes  be  transferred  to 
the  society.  Its  contract  is  to  pay  this  sum  in  consideration  of  the 
demise.  In  carrying  out  in  equity  the  intent  of  the  law  to  confer  the 
taxes  upon  the  society  for  charitable  uses,  tlie  destination  of  the  money 
only  is  changed  from  one  object  to  another,  while  the  tenant  pays  no 
more,  and  has  no  interest  whatever  in  the  application  of  the  fund,  except 
that  general  advantage  which  the  charity  contributes  to  promote.  It  is 
argued  the  law  cannot  change  the  contract.  It  cannot  impair  the  con- 
tract, I  admit,  but  I  deny  that  it  is  incompetent  to  give  direction  to  the 
results  of  the  contract — results  in  which  the  city  has  no  interest  to  be 
impaired,  but  one  rather  to  be  promoted  by  the  charity.  The  money 
the  city  is  bound  to  pay. 

Why  shall  the  State,  as  the  source  of  the  power  of  taxation,  not  direct 
that  the  same  sum  to  be  paid  as  taxes,  shall  be  distributed  to  charitable 
purposes  by  the  hands  of  the  plaintiff?  Actus  legis  nemini  damiiosus — 
2  Inst.  287 — "Act  of  the  law  doth  wrong  to  no  man  " — Viners'  Ab.  26. 
The  effect,  then,  of  this  act  exempting  the  demised  premises  from  taxa- 
tion so  long  as  the  revenues  received  from  said  building  are  used  for 
charitable  purposes,  is  that  the  taxes  are  converted  into  a  revenue  for 
these  purposes.    The  State  as  the  sovereign,  having  the  legal  right  to 
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control  these  taxes,  chooses  to  appropriate  them  to  a  different  purpose. 
The  city,  as  a  municipal  division  of  the  State,  is  subject  to  this  control, 
and  must  submit  to  this  appropriation.  ^ 

She  pays  no  more  money,  but  the  destination  of  the  money  is  merely 
changed.  In  equity,  therefore,  the  society  is  entitled  to  subrogation  to 
the  municipality  for  the  taxes,  formerly  devoted  to  municipal  purposes, 
but  now  by  law  appropriated  to  a  charity.  I  do  not  see  now  the  city, 
as  a  municipal  division  absolutely  subject  to  State  control,  can  object 
to  this. 

I  therefore  overrule  the  demurrer,  and  order  a  decree  against  the  city 
for  the  payment  to  the  society  of  the  sums  which  would  have  been 
payable  to  the  city  for  municipal  taxes  for  the  years  1869,  1870  and 
1871,  with  interest  from  th^  16tn  of  April  in  each  year,  and  also  for  the 
future  payment  of  the  amount  of  taxes  which  would  be  chargeable  to 
each  year  for  municipal  taxes  at  the  current  rate  of  taxation  in  each  and 
every  year  hereafter  (including  1872),  on  the  16th  of  April  in  each 
year,  with  leave  to  apply  to  the  court  for  the  appointment  of  a  master 
to  ascertain  and  report  the  sum,  if  the  same  cannot  be  settled  and 
agreed  upon  by  the  parties,  together  with  the  costs  of  this  proceeding  to 
be  paid  by  the  city.  Let  a  decree  be  drawn  up  and  submitted  in  due 
form. 

And  now,  March  23, 1872,  the  decree  in  the  above  case  is  so  modified 
as  to  read :  "And  now,  March  18,  1872,  the  demurrer  is  overruled,  and 
the  defendants  are  allowed  to  plead  to,  or  answer  the  bill  within  thirty 
days." 

J.  O.  Rosengarten  and  Oeorge  Junkin,  Esqs.,  for  plaintifl^. 
Oeorge  D.  Budd,  Esq.,  for  city. 

[Leg.  Int.,  Vol.  29,  p.  101.] 

The  Locust  Mountain  Coal  and  Iron  Co.  v8,  Gorrell  et  al. 

The  owner  of  an  upper  mine  must  nse  reasonable  diligence  to  prevent  the  flow  of  water 
from  his  mine  into  a  lower  mine.  The  maxim  sic  UT£B£  TUO  UT  ALIEI^UM  NON 
LCBDAS,  applies  to  such  a  case. 

In  equity.  Motion  to  dissolve  injunction.  Opinion  delivered  March 
27, 1872,  by 

Agnew,  J. — That  underground  rights  cannot  be  exercised  with  exact 
regard  to  the  rules  which  govern  surface  rights,  must  be  admitted,  for 
the  consequences  are  not  always  visible,  or  capable  of  being  prevented. 
In  mining  beneath  the  surface  some  things  must  happen,  as  it  were 
accidentally,  which  are  not  the  results  of  negligence  or  wilfulness. 
Hence,  I  am  not  disposed  to  deny  the  general  rule  as  stated,  by  Cress- 
well,  J.,  in  Smith  vs.  Kenrick,  7  Manning,  Qrag.  &  Scott,  62  Eng. 
C.  L.,  564,  that  it  would  seem  to  hfi  the  natural  right  of  each  of  the 
owners  of  two  adjoining  coal  mines — neither  being  subject  to  any  servi- 
tude to  the  other — to  work  his  own  in  the  manner  most  convenient  and 
beneficial  to  himself,  although  the  natural  consequence  may  be  that 
some  prejudice  will  accrue  to  the  owner  of  the  adjoining  mine  so  long  as 
that  does  not  arise  from  the  negligent  or  malicious  conduct  of  the  party. 
But  this  is  not  to  be  accepted  in  too  broad  and  unlimited  a  sense,  nor 
be  permitted  to  overtuin  the  maxim  sic  utere  tuo  ut  alienum  non  Icedas, 
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iu  those  matters  where  a  proper  attention  to  the  rules  of  careful  and 
ordinarily  skilful  mining  would  preserve  the  adjoining  and  even  subja- 
cent mine  froni  damage.  The  case  itself  does  not  support  the  unlimited 
extent  to  which  the  argument  for  the  defence  se3m2d  to  carry  the  rule. 
During  the  argument  in  Smith  vs.  Kenrick,  Maule,  J.,  remarked :  "  No- 
body suggests  that  an  action  will  not  lie  for  wrongfully  turning  water 
into  another  man's  mine."  In  the  opinion  of  Cresswell,  J.,  also,  it  is 
admitted  that  a  man  may  cause  water  to  flow  from  his  own  premises  into 
his  neighbor's,  so  as  to  make  himself  liable  to  an  action.  Our  cases  of 
McKnight  yb.  Eatcliff,  8  Wright,  156;  and  DoiUy  vs.  Bird,  10  P.  F. 
Smith,  48,  seem  to  look  in  the  same  direction.  The  rule,  therefore,  is 
rather  to  be  restricted,  in  relation  to  descending  water,  to  that  which 
finds  its  way  into  the  subjacent  mine,  unintentionally,  as  it  were,  on 
part  of  the  superjacent  miner,  where  in  the  course  of  careful  and  proper 
mining  in  taking  out  his  own  coal,  the  water  sinks  below  without  negli- 
gence or  malice  on  his  part,  even  though  in  an  increased  quantity.  In 
Sainbridge  on  Mines,  chap.  10,  sec.  3,  Dallas'  ed.  p.  455,  it  is  said  the 
law  is  founded  on  the  natural  assumption  that  water  is  the  common 
enemy,  which,  whether  open  or  concealed,  each  owner  must  combat  for 
himself;  and  upon  another  different,  but  consistent  principle,  that  each 
owner  has  the  full  right  to  extract  the  greatest  possible  benefit  from  his 

f property,  and  that,  if,  in  so  doing  he  injure  his  neighbor,  he  will  not  be 
iable  to  an  action,  if  his  acts  spring  from  no  malice  or  mischief,  and  are 
simply  consistent  with  a  reasonable  exercise  of  his  own  rights.  This  is 
substantially  the  same  rule  stated  by  Cresswell,  J.,  in  Smith  vs.  Kenrick, 
and  it  is  chiefly  taken  by  Mr.  Bainbridge  from  that  case,  in  which  the 
two  controlling  facts  were,  that  the  plaintiff  had  left  no  barrier  in  his 
own  subjacent  mine  to  keep  out  the  water  from  above ;  and  the  defend- 
ant had  only  worked  out  the  coal  upon  his  own  land  above,  which 
before  had  served  as  a  barrier  to  the  water  descending  from  a  higher 
grade.  Neither  negligence  in  mining  nor  wilfulness  was  imputed  to 
the  defendant.  I  cannot  perceive,  therefore,  that  the  principles  to  be 
deduced  from  the  rules  stated,  carry  the  right  of  the  owner  of  the  super- 
jacent mine,  beyond  the  admission  of  the  consequences  of  his  careful 
and  skilful  mining  as  lawful ;  and  if  a  loss  follow  from  water — the  com- 
mon enemy — it  becomes  merely  damnum  absque  injuria.  Hence,  when 
water  following  the  law  of  gravitation,  after  the  removal  of  the  coal  in 
a  careful  and  proper  manner,  finds  its  way  by  percolation  or  through 
fissures  unforeseen  and  unknown,  into  the  lower  mine,  its  owner  cannot 
complain  of  it  as  an  injury  done  by  the  owner  of  the  upper  mine. 
These  principles  find  support  in  the  opinions  in  Kauffman  vs.  Griesetm, 
2  Casey,  407 ;  and  Martin  vs.  Riddle,  Ibid.  415.  I  incline  to  think, 
also,  that  openings  mader  before  by  a  trespasser  from  the  lower  into  the 
upper  mine,  and  unexpectedly  struck  by  the  upper  owner  in  mining,  do 
not  differ  from  natural  fissures  in  the  effect  produced  upon  the  lower  mine. 
Though  the  owner  of  the  lower  mine  may  not  be  held  responsible  for 
the  unlawful  act  of  a  tenant  trespassing  by  making  an  opening  from  his 
into  the  upper  mine,  the  owner  of  the  upper  mine  is  clearly  not  respon- 
sible to  the  owner  of  the  lower  mine  for  the  trespass  committed  by  the 
tenant  of  the  latter.  But  while  such  may  be  the  consequences  of  careful 
and  proper  mining  above,  when  the  owner  of  the  upper  has  made  no 
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openings  into  the  lower  mine,  I  think  these  consequences  cannot  be  car- 
ried beyond  this  limit,  to  authorize  the  upper  owner  to  mine  in  disre- 
gard of  the  rights  of  the  lower  owner.  Here  the  maxim,  sic  utere  tuo  ut 
alienum  non  IcedaSf  should  have  its  full  play.  This  maxim  was  applied 
by  the  Supreme  Court  in  the  case  of  Jones  vs.  Wagner,  16  P.  F.  Smith, 
430,  where  a  division  of  land  was  effected  by  a  partition  of  the  coal 
from  the  super-incumbent  surface  land.  It  was  held  that  the  owner  of 
the  coal  vein  must  leave  suflScient  pillars  to  support  the  land  above,  and 
was  liable  in  damages  for  an  injury  to  a  house  caused  by  the  sinking  of 
the  land  into  the  chasm  beneath.  The  case  is  not  exactly  parallel  with 
that  of  adjoining  ownere  who  owe  no  special  duty  to  each  other,  but  still 
there  had  been  a  complete  severance  by  partition  of  the  coal  from  the 
land  above,  and  the  maxim  was  allowed  its  full  force  in  settling  the 
question  of  duty.  When,  therefore,  as  in  the  present  case,  the  miner  in 
the  upper  mine,  in  carrying  forward  his  gangway  strikes  into  a  breast 
which  nas  been  wrongfully  worked  by  a  trespasser  up  the  dip  of  his 
coal  vein,  he  is  not  justified  in  emptying  the  water  flowing  down  the 
drain  or  gutter  of  his  gangway  into  the  opening  thus  struck,  if,  by  rea- 
sonable means,  he  can  .  carry  the  water  across  the  drain  into  the  gutter 
or  drain  leading  into  his  own  sumpt.  It  is  conceded  this  can  be  easily 
done  by  means  of  a  wooden  trunk  stretched  across  the  opening.  Oood 
mining  requires  the  owner  of  every  mine  to  ditch  his  gangway  and  lead 
off  the  water  gathering  in  it  to  his  sumpt,  and  thus  to  clear  his  mine  of 
its  enemy."  There  is  no  good  reason,  therefore,  why  the  owner  of  the 
upper  mine  should  suffer  the  flow  of  his  gangway  to  run  down  upon  the 
lower  mine  when  by  reasonable  diligence  he  can  prevent  it.  But  it  is 
argued  that  such  means  would  be  insufficient  to  carry  through  all  the 
water  in  the  case  of  a  sudden  overflow,  from  heavy  rains  or  melting 
snow  upon  the  surface ;  and  much  would  necessarily  pass  into  the  lower 
mine.  But  clearly  this  is  no  excuse  for  a  total  neglect  to  make  provi- 
sion for  carrying  off  the  ordinary  flow  of  water  along  the  gangway,  and 
for  emptying  it  into  the  lower  mine.  Whatever  might  be  the  legal  con- 
sequence of  a  sudden  and  extraordinary  overflow  in  the  mine,  upon 
which  no  opinion  is  now  called  for,  it  cannot  excuse  the  neglect  to  pro- 
vide for  carrying  through  the  ordinary  flow  along  the  gangway.  To 
adopt  the  principle  that  an  upper  owner  is  liable  for  no  act  done  within 
his  own  mine  and  no  neglect,  because  it  falls  within  his  own  proprietary 
right,  would  lead  to  results  disastrous  to  mining  in  general,  and  could 
not  be  tolerated.  There  are  duties  men  owe  to  each  other  below  the 
surface  of  the  earth  as  well  as  upon  it.  My  conclusion  upon  the  whole 
case,  afler  hearing  the  new  affidavits,  is,  that  the  injunction  should  be 
continued,  but  in  a  modified  form. 

It  is  therefore  ordered  that  the  defendant  be  restrained  from  skipping 
the  pillars  in  the  breasts  heretofore  specified,  until  the  report  of  the  arbi- 
trators appointed  by  the  parties  under  the  lease  of  the  Hazel  Dell  mine 
shall  be  made,  and  after  said  report,  he  shall  be  restrained  from  skipping 
the  said  pillars  contrary  to  the  said  report  and  no  more  ;  and  that  the  said 
report  shall  be  procured  to  be  made  within  twenty  days  from  this  date. 
That  the  defendant  shall  be  restrained  and  enjoined  from  permitting 
the  ordinary  current  of  water  flowing  from  his  mine  along  his  gang- 
ways towards  his  sumpt  from  escaping  and  falling  into  the  openings 


Digitized  by 


250 


•  PHILADELPHIA  REPORTS. 


leading  therefrom  into  the  mine  of  the  plaintiffs;  and  that  this  injunc- 
tion shall  stand  until  final  hearing  and  decree,  or  until  superseded  or 
otherwise  altered  by  the  court. 

R.  C.  McMurtrie,  Esq.,  for  plaintilis. 

George  M.  Dallas,  E:iq.,  for  defendants. 

[Leg.  Int.,  Vol.  29,  p.  45.] 

MocANAQUA  Coal  Company  vs.  The  Northern  Central  Railway 

Company  et  aL 

1.  A  preliminaiy  iojauotion  is  never  granted  to  enforce  a  mere  right,  bat  only  to  pre* 

veut  irreparable  miscbief. 

2.  And  it  will  not  be  granted  when  it  will  subject  a  defendant  to  loss  without  being  of 

benefit  to  the  plaintiff. 

3.  A  mandator^r  injunction,  as  a  general  rule,  can  only  be  properly  granted  on  final 

hearing,  as  its  effect  before  that  time  is  like  awarding  an  execution  before  trial  and 
judgment. 

In  equity.  Motion  for  a  special  injunction  to  restrain  the  defendants 
£rom  giving  any  undue  preference  in  the  transportation  of  coal. 
Abstract  of  the  opinion  delivered  February  3,  1872,  by 
Williams,  X — The  bill  as  amended  alleges,  in  substance,  that  the 
Northern  Central  Railway  Company  have  entered  into  an  agreement 
with  the  Philadelphia  and  Erie  Railroad  Company,  and  with  the  Lack- 
awanna and  Bloomsburg  Railroad  Company,  by  which  they  have 
acquired  the  privilege  of  transporting  southward-bound  coal  over  these 
roads  to  Sunbury  in  their  own  cars — that  they  are  now  engaged  in  the 
business  of  so  transporting  coal  to  Sunbury,  from  whence  they  transport 
it  to  various  points  on  their  own  road,  and  through  to  Baltimore — that 
they  have  entered  into  an  agreement  with  the  Baltimore  Coal  and  Union 
Railroad  Company,  or  the  Northern  Coal  and  Iron  Company,  or  both  of 
them,  or  some  other  corporation  or  person,  for  or  on  behalf  of  them  or 
one  of  them,  directly  or  indirectly,  for  the  transportation  of  coal  from 
their  mines  situated  upon  the  line  of  the  Lackawanna  and  Bloomsburg 
Railroad,  about  fourteen  miles  eastward  of  the  plaintiffs'  colliery,  to  the 
city  of  Baltimore  and  intermediate  points  upon  the  Northern  Central 
Railway,  at  lower  rates,  and  upon  terms  more  favorable  than  those  at 
which  they  will  transport  the  plaintiffs'  coal  from  their  mines  to  the  same 
places — that  they  have  made  and  continue  to  make  an  unreasonable  dis- 
crimination in  the  rates  of  charge  for  transportation  of  coal  to  Balti- 
more and  intermediate  points  on  their  road — that  they  have  entered  into 
a  further  agreement  with  the  Baltimore  Coal  and  Union  Railroad  Com- 
pany, or  the  Northern  Coal  and  Iron  Company,  or  both  of  them,  etc, 
for  transporting  their  coal  at  more  favorable  rates  than  those  accorded  to 
the  plaintiffs  upon  the  road  of  the  said  company,  viz.,  from  Sunbury  to 
Baltimore,  and  to  intermediate  points,  to  the  irreparable  injury,  of  the 
plaintiffs — therefore  they  need  equitable  relief,  and  pray  that  said  com- 
pany may  be  restrained  by  special  injunction  until  hearing,  and  per- 
petually thereafter. 

Firstly  and  Thirdly.  From  charging  plaintiffs  anv  greater  sum  for 
transporting  coal  from  their  mines  to  Baltimore,  or  to  any  point  upon 
the  Northern  Central  Railway,  than  they  charge  at  the  same  time  i)  the 
Baltimore  Coal  and  Union  Railroad  Company,  or  the  Northern  Coal 
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and  Iron  Compauy  or  any  other  person  for  tranaportiog  the  same  quantity 
of  coal  from  their  mines  to  the  same  place. 

Secondly.  From  charging  the  plaintilfe  for  transporting  their  coal  over 
defendants'  road  from  Sunbury  southward,  any  greater  sum  per  ton  per 
mile  than  is  charged  by  them  to  the  Baltimore  Coal  and  Union  Railroad 
Company,  or  the  Northern  Coal  and  Iron  Company,  or  to  any  other 
person. 

Fourthly.  From  refusing  to  transport  coal  over  their  own  railroad  or 
any  other  upon  which  they  may  have  been  engaged  in  transporting,  at  the 
same  rates  and  upon  as  favorable  terms  as  those  for  and  upon  which  they 
transport  coal  for  any  other  person  or  corporation  whatever. 

Fifthly.  From  giving  any  undue  preference  or  advantage  to  or  in  favor 
of  the  Baltimore  Coal  and  Union  Railroad  Company,  or  the  Northern 
Coal  and  Iron  Company,  or  any  other  person,  for  or  in  respect  of  the 
transportation  of  coal. 

The  affidavit  of  the  President  of  the  Northern  Central  Railway  Com- 
pany admits  that  the  defendants  have  permission  to  run  for  three  years 
from  the  31st  day  of  December  last,  their  cars  and  locomotive  engines 
over  a  portion  of  the  road  of  the  Lackawanna  and  Bloomsburg  Rail- 
road Company,  for  the  transportation  of  anthracite  coal ;  but  avers  that 
this  license  &o  to  run  their  cars  and  engines,  is  not  by  any  means  an 
exclusive  one,  and  the  plaintiffs  are  therefore  free  to  negotiate  with  the 
Lackawanna  and  Bloomsburg  Railroad  Company  for  a  similar  privilege 
upon  the  same  trackage  terms  and  conditions  as  the  Northern  Central 
Kailway  Company  enjoy. 

That  after  considerable  negotiation,  the  said  Company  procured  per- 
mission from  the  Lackawanna  and  Bloomsburg  Railroad  Company,  to 
run  their  cars  and  locomotive  engines  over  a  portion  of  the  road  of  the 
latter  company,  by  promising  to  carry  at  least  200,000  tons  of  coal  per 
annum  at  certain  fixed  rates,  or  in  default  thereof,  either  in  whole  or  in 
part,  to  pay  tolls  to  an  amount  equal  to  the  sum  which  would  be  paya- 
ble if  the  whole  quantity  had  been  transported.  Based  upon  this 
arrangement,  the  Northern  Central  Railway  Company  entered  into  an 
agreement  with  the  Delaware  and  Hudson  Canal  Company,  and  with 
Jervis  Langdon,  both  of  whom  were  either  owners  of  large,  valuable  and 
productive  mines,  or  were  operators  on  a  large  scale  as  miners  and  ship- 
pers of  coal  in  the  northern  anthracite  coal  region,  for  furnishing  an 
annual  coal  tonnage  at  least  equal  to  that. which  it  was  required  to  carry 
or  pay  tolls  upon,  under  the  aforesaid  license.  To  fulfil  their  several 
undertakings  in  consequence  of  these  arrangements,  the  Northern  Central 
Railv,ay  Company  are  already  taxed  to  their  utmost  capacity  to  supply 
the  necessary  cars  and  motive  power.  Under  this  license  the  Nortnern 
Central  Railway  Company  have  been  and  are  now  transporting  anthra- 
cite coal  over  a  portion  of  the  road  of  the  Lackawanna  and  Bloomsburg 
Railroad  Company.  From  Northumberland,  the  terminus  of  the  Lacka- 
wanna and  Bloomsburg  Railroad,  they  carry  coal  in  their  cars  over  a 
part  of  the  Philadelphia  and  Erie  Railroad  to  their  own  road,  and 
from  thence  to  various  points  on  their  own  road. 

The  affidavit  admits  that  the  defendants  (the  Northern  Central  Rail- 
way Company)  are  bound  by  law  to  transport  coal  upon  their  own  road 
for  all  persons  and  corporations  at  uniform  rates  of  charge,  and  that 
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equality  is  to  be  maintained  as  far  as  the  road's  capacity  to  accommodate 
at  uniform  rates  will  permit ;  but  denies  that  any  obligation  or  duty  is 
imposed  upon  the  company  by  law  to  transport  coal  or  any  other  article 
of  merchandise  for  any  person  or  persons  over  a  road,  or  any  part  of  a 
road  which  is  not  owned  by  them  either  absolutely,  or  as  lessees,  not- 
withstanding they  may  have  a  license  or  permission  for  the  purpose ;  and 
asserts  that  there  is  not  any  discrimination  whatever  upon  the  road  of 
the  Northern  Central  Railway  Company  between  Sunbury  and  Balti- 
more, and  intermediate  points,  in  respect  to  the  charges  for  transporting 
merchandise  of  a  like  description  and  quantity  over  the  same  portion  of 
their  road. 

The  aflSdavit  moreover  alleges,  that  if  the  injunction  prayed  for  by 
the  plaintiffs  should  be  granted,  one  of  its  effects  would  be  to  compel  the 
Northern  Central  Railway  Company  to  send  their  cars  and  engines  from 
their  own  road,  no  matter  at  what  inconvenience  to  the  company,  or  loss 
to  the  public  doing  business  with  it  upon  their  own  road,  to  perform  a 
service  for  the  plaintiffs,  on  the  road  of  another  and  independent  cor- 
poration in  the  full  and  complete  enjoyment  of  all  its  rights  and  fran- 
chises, created,  among  other  objects,  for  the  express  purpose  of  trans- 
porting coal  and  other  merchandise  on  its  own  road. 

It  was  suggested  on  the  argument,  that  possibly  the  arrangement  or 
agreement  between  the  Northern  Central  Railway  Company,  and  the 
Lackawanna  and  Bloomsburg  Railroad  Company,  and  the  Philadelphia 
and  Erie  Railroad  Company,  by  which  the  former  company  have  pe^ 
mission  or  license  to  run  their  cars  over  the  roads  of  the  latter  compa- 
nies for  the  transportation  of  coal  to  their  own  road  was  ultra  vires,  and 
if  so,  the  plaintifra  would  not  be  entitled  to  the  injunction  prayed  for. 

But  it  seems  to  me  that  the  agreement  between  these  companies,  so  far 
as  its  nature  and  character  are  (lisclosed  in  the  affidavit,  is  authorized  bv 
the  act  of  the  23d  of  April,  1861,  P.  L.  410;  Purd.  Dig.  844;  PL  41^; 
which,  among  other  things,  declares  that  it  shall  be  lawful  for  any  rail- 
road companies  to  enter  into  contracts  for  the  use  or  lease  of  any  other 
railroads,  upon  such  terms  as  may  be  agreed  upon  with  the  company  or 
companies  owning  the  same,  and  to  run,  use  and  operate  such  road  or 
roads  in  accordance  with  such  contract  or  lease ;  Provided,  that  the  roads 
of  the  companies  so  contracting  or  leasing  shall  be  directly  or  by  means 
of  intervening  railroads  connected  with  each  other. 

The  provisions  of  this  statute  are  broad  and  comprehensive  enough,  as 
it  would  seem,  to  embrace  and  authorize  the  contract  or  license  alleged 
and  admitted  to  have  been  made  and  procured  by  the  defendants  in  this 
case.  If  not,  then  I  know  of  no  authority  for  making  such  a  contract 
But  if  the  act,  as  I  am  inclined  to  think,  authoriies  such  a  contract, 
what  is  its  effect  as  it  respects  the  duty  and  liability  of  the  Northern 
Central  Railway  Company  ?  Does  it  render  the  company  common  ca^ 
riers,  not  of  all  kinds  of  merchandise  and  freights,  but  of  anthracite 
coal  over  their  own  road  and  those  portions  of  the  roads  of  the  other  two 
companies  over  which  they  have  permission  or  license  to  run,  and  over 
which  they  actually  transport  coal  for  the  parties  named  in  the  bill,  as 
admitted  in  the  affidavit?  I  am  inclined  to  think  that  it  does.  It 
seems  to  me  that  it  could  not  have  been  the  intention  of  the  Legislature 
to  authorize  railroad  companies  to  enter  into  contracts  for  the  use  or  lease 
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of  any  other  railroad,  without  subjecting  them  to  the  duties  and  liabili- 
ties of  common  carriers,  so  far  as  it  respects  their  use  of  such  roads  and 
the  kind  of  freight  transported  over  them.  But  it  is  not  necessary  to 
express  a  positive  opinion  on  this  point,  as  the  case  is  not  before  us  on 
final  hearing.  Admitting,  for  the  purpose  of  this  application,  that  the 
Northern  Central  Railway  Company  under  the  license  to  run  their  cars 
aod  eugines  over  the  Lacicawauna  and  Bloorosburg  Railroad  and  the 
Philadelphia  and  Erie  Railroad,  for  the  transportation  of  anthracite  coal 
from  the  mines  of  the  Northern  Coal  and  Iron  Company  to  their  own 
road  at  Suubury,  and  from  thence  to  Baltimore  and  intermediate  points, 
Are  to  be  regarded  and  treated  as  common  carriers  of  coal  for  the  whole 
distance  they  transport  coal  over  these  roads,  does  it  follow  that  the 
plaintifi^  are  entitled  to  the  special  injunction  asked  for  in  this  case? 

A  preliminary  injunction  is  never  granted  for  the  purpose  of  enforcing 
0  mere  right,  but  only  for  preventing  irreparable  mischief.  Nor  will 
such  an  injunction  be  granted  when  it  will  subject  the  defendants  to  loss 
without  being  of  any  benefit  to  the  plaintiffs.  Of  what  avail  would  it  be 
to  the  complainants  if  the  defendants  should  be  enjoined,  as  asked  in  the 
1st  and  3d  prayers  of  their  bill,  from  charging  them  any  greater  sum  for 


the  Northern  Central  Railway,  than  they  charge  at  the  same  time  to  the 
Baltimore  Coal  and  Union  Railroad  Company,  or  the  Northern  Coal 
aud  Iron  Company,  or  the  Delaware  and  Hudson  Coal  Company  for 
transporting  the  same  quantity  of  coal  from  their  mines  to  the  same  place, 
if  the  defendants  altogether  refuse  to  transport  coal  for  the  complaiuanta 
OD  any  other  road  except  their  own  on  any  terms  ? 

It  is  clear  that  the  complainants  are  not  entitled  to  the  injunction  asked 
for  in  the  2d  prayer  of  their  bill,  viz.,  that  the  defendants  be  restrained 
from  charging  the  plaintiffs  for  transporting  their  coal  over  said  defend- 
ant's road  from  Sunbury  southward,  any  greater  sujn  per  ton  per  mile 
than  is  charged  by  them  to  the  Baltimore  Coal  and  Union  Railroad 
Company,  or  the  Northern  Coal  and  Iron  Company,  or  to  the  Delawai-e 
and  Hudson  Canal  Company,  or  any  other  person.  The  defendants 
admit  their  obligation  to  transport  coal  upon  their  own  road  for  all  per- 
sons and  corporations  at  uniform  rates  of  charge;  and  the  affidavit  of 
the  president,  as  we  have  seen,  positively  asserts  that  there  is  not  any  dis- 
crimination whatever  upon  the  road  of  the  Northern  Central  Railway 
Company  between  Sunbury  and  Baltimore,  and  intermediate  points,  in 
respect  to  the  charges  for  transporting  merchandise  of  a  like  description 
and  quantity  over  the  same  portion  of  the  road ;  and  there  is  nothing  in 
the  affidavits  of  the  complainants  which  directly  and  positively  contra- 
dicts the  president's  affidavit  in  this  respect. 

If  the  defendants  should  be  restrained,  as  asked  in  the  fifth  prayer  of 
the  complainants'  bill,  from  giving  any  undue  preference  or  advantage  to 
or  in  favor  of  either  of  the  corporations  named  therein,  or  any  other 
person,  for  or  in  respect  of  the  transportation  of  coal,  it  might  and  would, 
doubtless,  subject  the  defendants  to  serious  loss  bv  preventing  them  from 
fulfilling  their  contract  with  the  Delaware  and  Hudson  Canal  Company, 
and  Jervis  Langdon  for  the  transportation  of  their  coal,  without  being 
of  any  benefit  whatever  to  the  complainants. 
It  is  manifest  that  the  only  injunction  which  would  be  of  any  practical 
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benefit  or  advantage  to  the  plaintiffs  is  that  which  is  asked  for  in  the 
fourth  prayer  of  the  bill — that  is  to  say,  that  the  defendants  be  restrained 
from  refusing  to  transport  coal  for  plaintiffs  over  their  railroad,  or  any 
other  upon  which  they  may  have  engaged  in  transporting  at  the  same 
rates  and  upon  as  favorable  terms  as  those  for  and  upon  which  they 
transport  coal  for  any  other  person  or  corporation  whatever.  The  injunc- 
tion here  prayed  for,  though  not  in  form,  is  in  reality,  strictly  manda- 
tory, and,  as  ruled  by  the  court  in  banc  in  Audenried  vs.  T^ie  Philadel- 
phia and  Reading  Railroad  Company  (Legal  Intelligencer,  volume  28, 
page  12),  such  an  injunction  can  be  properly  granted  only  on  final  hear- 
ing. But  while  it  is  admitted  that  this  is  the  general  rule,  it  is  contended 
that  there  are,  and  must  be  exceptions  to  it  in  order  to  prevent  the  dis- 
astrous consequences  which  must  otherwise  flow  from  the  commission  of 
wrongful  acts.  But  if  this  be  conceded,  the  injunction  asked  for  here 
does  not  come  within  the  principle  or  reason  upon  which  such  exception 
can  possibly  be  founded.  Here  the  defendants  are  under  no  obligation 
imposed  by  their  charter  to  transport  the  plaintiffs'  coal  over  any  other 
road  except  their  own  ;  and  if  they  are  liable  to  transport  the  plaintifl^' 
coal  over  the  Lackawanna  and  Bloonisburg  Railroad,  and  the  Philadel- 
phia and  Erie  Railroad  to  their  own  road,  the  obligation  arises  out  of 
the  license  which  they  have  obtained  and  exercise  to  transport  coal  for 
certain  parties  over  those  roads.  The  defendants  have  done  no  act  which 
directly  affects  the  plaintiffs,  or  prejudices  their  rights;  they  have  not 
obstructed  any  avenue  for  the  transportation  of  the  plaintifls*  coal  to 
market,  nor  done  any  thing  to  increase  the  cost  or  the  diflSculty  of  its 
transportation,  and  the  plaintiffs  have  the  same  means  of  getting  their 
coal  to  market  that  they  had  before  the  defendants  obtained  the  priv- 
ilege of  trans|>orting  coal  over  the  Lackawanna  and  Bloomsburg  Rail- 
road, and  the  Philadelphia  and  Erie  Railroad.  All  that  the  defendants 
have  dohe  is  to  enable  other  parties  to  get  their  coal  to  market  cheaper 
than  they  otherwise  could,  not  to  prevent  the  plaintiff  from  getting  their 
coal  to  market  on  the  same  terms  that  they  formerly  could.  It  is  clear, 
therefore,  that  the  plain tifi^  are  not  entitled  to  the  mandatory  injunction 
prayed  for.  The  respective  rights  and  obligations  of  the  parties  must  be 
first  ascertained  and  determined,  which  can  only  be  done  on  final  hear- 
ing. To  grant  the  injunction  at  this  stage  of  the  proceedings  would  be 
like  awarding  an  execution  in  an  action  at  law  before  trial  and  judg- 
ment. 

The  rule  for  a  preliminary  injunction  must  therefore  be  refused. 
Oeorge  M,  Dallas  and  James  E.  Oowm,  Esqs.,  for  plaintiffs. 
Chapman  Riddle  and  Theodore  Cuyler,  Esqs.,  for  defendants. 
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[Leg.  Int.,  Vol.  29,  p.  404.] 
SCHOTT  V8,  ScHOTT's  ExECOTORS. 


1.  When  a  specific  legacy  is  to  be  treated  as  a  general  legacy. 

2.  Wliere  under  a  particular  clause  a  legacy  is  given  contingent  npon  'an  event  hap« 

pening  either  before  or  at  the  period  fixed  for  the  distribution  of  the  general 
asseU,  the  general  intent  that  the  distribution  of  the  estate  shall  qotbe  made  until 
an  ascertained  time,  will  override  the  particular  clause  so  as  to  defer  the  payment, 
and  perhaps  the  vesting  of  the  legacv,  until  the  distribution  of  the  estate,  and  this 
principle  applies  to  a  specific  as  well  as  to  a  general  legacy. 

Case  stated.    The  following  are  extracts  from  parts  of  testator's  will : 

**  Item.  1  give  and  bequeath  to  my  executors  hereinafter  named,  all 
my  estate,  real,  personal,  and  mixed,  in  trust,  however,  for  the  following 
uses  and  purposes,  and  for  no  other."  .  ,  . 

"  Item.  It  is  my  will  that  no  (livision  or  distribution  of  my  estate  shall 
be  made  until  after  the  expiration  of  five  years  from  the  day  of  my 
death,  and  not  then  if  my  wife  shall  be  living,  and  not  until  after  the 
death  of  my  wife." 

He  then  proceeds  to  divide  the  income : 

"  One  other  sixth  part  to  mv  son,  Guy  Bryan  Schott,  and  in  case  of 
his  death  before  the  division  oi  my  estate,  to  his  lawful  issue,  if  he  shall 
have  any,  but  in  default  of  lawful  issue,  to  be  discontinued  and  remain 
part  of  my  estate,  but  if  his  wife,  Marian,  shall  be  living,  I  direct  my 
executors  to  pay  her  five  hundred  dollars,  she  being  comfortably  pro- 
vided for  in  her  own  right.  .  .  . 

"After  the  expiration  of  five  years,  and  when  the  time  shall  arrive 
for  the  division  and  distribution  of  my  estate,  as  hereinbefore  provided 
for,  it  is  ray  will  that  the  whole  of  my  estate  that  shall  remain  after  the 
aforesaid  legacies  are  paid  and  provided  for  shall  be  disposed  of  as 
follows,  viz. :  .  .  . 

"  It  is  my  will  that  the  whole  of  the  remainder  of  my  estate,  real, 
personal,  and  mixed,  shall  be  divided  into  four  equal  parts,  and  disposed 
of  as  follows,  viz. :  .  .  . 

"  One  olher  fourth  part  to  my  son,  Guy  Bryan  Schott;  and  in  case  of 
his  death  before  the  distribution  of  my  estate,  to  his  lawful  issue,  if  he 
shall  have  any ;  and  in  default  of  lawful  issue  his  interest  shall  cease, 
and  his  share  shall  be  equally  divided  between  his  sisters,  Charlotte  8. 
Engles,  Martha  B.  Whitney,  and  Maria  L.  Hand,  and  added  to  the 
amount  they  may  otherwise  be  entitled  to  from  my  estate ;  but  if  my 
said  son  shall  be  living  when  the  time  arrives  for  the  distribution  of  my 
estate,  his  share  shall  be  paid  to  him  and  at  his  own  disposal. 

"  In  the  event  of  the  death  of  my  son,  G.  Bryan,  before  the  distribu- 
tion of  my  estate,  leaving  no  lawful  issue,  and  his  wife  Marian  shall 
then  be  living,  I  hereby  authorize  and  direct  my  executors  to  pay  her 
five  thousand  dollars,  par  value,  of  mv  Alleghany  county  five  per  cent, 
bonds ;  she  being  otherwise  comfortably  provided  for  in  her  own  right." 

Guy  Bryan  Schoti,  a  son  of  the  testator,  died  on  the  sixth  day  of 
September,  1871.  The  plaintiff  is  his  widow.  The  executors  of  the 
will  of  James  Schott  paid  to  her,  after  her  husband's  death,  the  legacy 
of  $500,  mentioned  in  the  said  will. 

The  plaintiff  contends  that  she  was  entitled  to  receive  also  the  $5000 
Alleghany  county  five  per  cent,  bonds  mentioned  in  the  said  will,  on 
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the  day  of  the  death  of  her  deceased  husband.  The  defendants  contend 
that  she  was  not  so  entitled^  and  will  not  be  entitled  to  receive  the  same 
until  the  expiration  of  the  time  at  which  it  is  provided  by  the  said  will 
that  the  estate  of  the  testator  shall  be  distributed,  viz.,  five  years  after 
his  death,  provided  the  plaintiff  should  then  be  living. 

If  the  court  should  be  of  opinion  that  she  was  entitled  to  receive  the 
said  $5000  Alleghany  county  five  per  cenL  bonds  upon  the  said  sixth 
day  of  September,  1871,  judgment  is  to  be  entered  tor  the  plaintiff  for 
the  said  sum  of  $5000,  payable  in  the  said  bonds,  together  with  all  the 
interest  that  has  accrued,  and  been  received  thereon,  since  the  said  sixth 
day  of  September,  1871. 

If  the  court  should  be  of  opinion  that  the  said  sum  is  not  so  payable 
to  the  plaintiff,  then  judgment  is  to  be  entered  for  the  defendants,  with- 
out prejudice  to  the  plaintiff's  right,  or  that  of  her  legal  representatives, 
to  institute  other  legal  proceedings  after  the  expiration  of  five  years 
from  the  death  of  the  testator,  if  she  or  they  shall  then  be  lawfully 
entitled  so  to  do. 

Opinion  delivered  December  14,  1872,  by 

Mercur,  J. — James  Schott  died  on  the  23d  d&y  of  October,  1870, 
having  first  made  his  last  will  and  testament,  wherein  he  provided  inter 
alia,  that,  "in  the  event  of  the  death  of  my  son,  G.  Bryan,  before  the 
distribution  of  my  estate,  leaving  no  lawful  issue,  and  his  wife,  Marian, 
shall  then  be  living,  I  hereby  authorize  and  direct  my  executoi-s  to  pay 
her  $5000,  par  value,  of  my  Alleghany  county  five  per  cent,  bonds." 

G.  Bryan  Schott,  the  sou  of  the  testator,  died  on  the  sixth  day  of 
September,  1871,  before  distribution  of  the  estate  was  made;  but 
whether  he  left  lawful  issue  is  not  stated,  although  the  counsel  on  both 
sides  have  argued  the  case  as  if  he  had  left  none,  and  it  appears  that  a 
legacy  of  $500  has  been  paid  to  his  widow  that  she  would  not  have  beeu 
entitled  to  receive  in  case  he  had  left  issue.  The  plaintiff  is  his  widow, 
and  claims  she  was  entitled  to  the  said  bonds  upon  the  death  of  her 
husband.  The  defendants  deny  her  right  to  demand  them  until  the 
distribution  shall  be  made. 

Looking  at  the  foregoing  extract  only,  the  plaintiff's  construction 
would  seem  to  be  the  correct  one.  In  the  event  that  "  his  wife,  Marian, 
shall  then  be  living,"  would  indicate  "then"  as  pointing  to  the  time  of 
her  husband's  death.  The  rule,  however,  by  which  a  will  is  to  be  con- 
strued requires  us  to  examine  the  whole  instrument.  Every  sentence 
and  word  in  a  will  must  be  considered  in  forming  a  judicial  opinion 
upon  it.  Turbett  vs.  Turbett,  3  Yates,  187.  The  intention  of  the  testator 
drawn  from  the  words  of  a  will  taken  altogether,  must  govern  in  its 
construction.  Lynn  vs.  DaineSy  1  Yates,  518.  The  intention  of  the 
testator,  said  Yeates,  Justice,  in  Findlay  vs.  Middle,  3  Binn.  149,  has 
always  been  deemed  the  first,  great,  leading  fundamental  rule  in  the 
construction  of  wills.  It  is  true,  the  intention  of  the  testator  shall  not 
govern  in  the  construction  of  a  will  where  the  rule  of  law  overrules  the 
intention.  This  is  said  to  be  reducible  to  four  instances:  1.  Where 
the  devise  would  make  a  perpetuity.  2.  Where  it  would  put  the  free- 
hold in  abeyance.  3.  Where  chattels  are  limited  in  inheritances.  And 
4.  Where  a  fee  is  limited  on  a  fee.  2  Dallas,  244.    To  this  list  may  bo 
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added  the  case  where  the  act  of  assembly  of  27th  April.  1855,  makes 
that  a  fee  simple  estate  which  the' testator  intended  should  be  a  fee  tail 
only.  None  of  these  exceptional  cases,  however,  interpose  in  this  case 
to  prevent  full  effect  being  given  to  the  testator's  intention.  It  is  the 
general  intent  of  a  wilL  which  controls  in  its  construction.  Hence  the 
general  intent  beine  first  ascertained,  a  court  will,  in  order  to  give  effect 
to  such  intent,  overlook  a  particular  intent  inconsistent  therewith.  Find- 
lay  vs.  Hiddle,  3  Binn..l50. 

Tested  by  these  rules,  and  examining  the  whole  will,  we  discover  the 
great  controlling  idea  and  intention  of  the  testator  to  be  as  expressed  in 
the  third  item,  "  that  no  division  or  distribution  of  ray  estate  shall  be 
made  until  after  the  expiration  of  five  years  from  the  day  of  my  death." 
Within  those  five  years,  certain  legacies  are  made  payable  out  of  the 
income  from  his  estate;  but  no  portion  of  the  principal  shall  be  dis- 
turbed. After  having  made  a  disposition  of  the  income  to  his  several 
descendants,  and  persons  intermarried  therewith,  in  each  case  referring 
to  the  subsequent  distribution  of  his  estate,  he  says,  "after  the  expira- 
tion of  five  years,  and  when  the  time  shall  arrive  for  the  division  and 
distribution  of  my  estate,  it  is  my  will  that  the  whole  of  my  estate,  real, 
personal,  and  mixed,  shall  be  disposed  of  as  follows."  Then,  after 
making  some  provision  for  several  of  his  grandchildren,  he  again  recurs 
to  a  general  distribution  in  these  words :  "After  the  expiration  of  five 
years,  and  when  the  time  shall  arrive  for  the  division  and  distribution 
of  my  estate,  as  hereinbefore  provided  for,  it  is  my  will  that  the  whole 
of  my  estate  that  shall  remain  after  the  aforesaid  legacies  are  paid  and 
provided  for,  shall  be  disposed  of  as  follows."  Then  follow  other  leg- 
acies to  several  other  of  his  grandchildren,  after  which  the  testator  says : 
"It  is  my  will  that  the  whole  of  the  remainder  of  my  estate,  real,  per- 
sonal, and  mixed,  shall  be  divided  into  four  equal  parts."  The  income 
from  one  part  thereof  is  given  to  each  of  his  three  several  daughters 
during  life,  with  power  to  dispose  of  the  said  part  by  will.  The  other 
fourth  part  thereof  is  given  "to  my  son,  Guy  Bryan  Schott;  and  in 
case  of  his  death,  before  the  distribution  of  my  estate,  to  his  lawful 
issue,  if  he  shall  have  any;  and  in  default'of  lawful  issue  his  interest 
shall  cease  and  his  share  shall  be  equally  divided  between  his  sisters  .  . 
.  .  ;  but  if  my  snid  son  shall  be  living  when  the  time  arrives  for  the 
distribution  of  m^  estate  his  share  shall  be  paid  to  him  and  at  his  own 
disposal."  Then  immediately  follows  the  clause  first  quoted,  under  which 
the  plaintiff  rests  her  right  to  recover  upon  the  death  of  her  husband. 
It  appears  from  the  portions  of  the  will  recited  that  no  general  distribu- 
tion of  the  property,  no  division  of  the  principal,  was  to  be  made  until 
five  years  after  the  death  of  the  testator.  Neither  son,  nor  daughter, 
nor  grandchild,  was  entitled  to  receive  one  dollar  of  the  principal  within 
the  five  years.  Within  that  time  the  legacies  given  to  all  of  them  were 
to  be  paid  out  of  the  income  only.  If  the  construction  claimed  by  the 
plaintiff  be  correct  she  stands  upon  higher  fjmund  than  either  of  the 


five  years  she  can  withdraw  a  portion  of  the  principal  of  the  estate, 
none  of  his  descendants  can.  The  general  intent  of  the  will  leads  to  a«n 
entirely  different  conclusion.  To  give  effect  to  that  general  intent,  we 
say  the  true  reading  of  the  will  is,  "  In  the  event  of  the  death  of  my 


legatees,  in  whose  veins 


testator  flows.    Within  the 
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son,  G.  Bryan,  before  the  distribution  of  my  estate,  leaving  no  lawful 
issue,  and  his  wife,  Marian,  shall  be  living  at  the  time  of  said  distribu- 
tion." May  we  so  change  the  language  to  effectuate  the  general  intent? 
Words  may  be  added,  altered,  or  rejected,  for  that  purpose.  Duffield  vs. 
Morris,  4  r.  L.  J.  79.  The  construction  claimed  by  the  plaintiff  de- 
stroys the  symmetry  of  the  will,  and  would  produce  results  inconsistent 
with  the  whole  spirit  of  the  distribution  of  the  property  proposed  by  the 
testator ;  while  the  other  view,  that  the  plaintiff  is  not  entitled  to  the 
bon<is  until  the  general  distribution  of  the  property  shall  be  made  at 
the  expiration  of  five  years  after  the  death  of  the  testator,  harmonizes 
all  his  dispositions,  and  accomplishes  all  his  intentions.  We  may,  there- 
fore, safely  conclude,  that  the  latter  is  the  true  will  of  the  testator. 
Earp's  Will,  1  Par.  457. 

J udgraent  is  therefore  to  be  entered  for  the  defendants,  without  preju- 
dice to  the  plaintiff^s  right,  or  that  of  her  legal  representatives,  to 
institute  other  legal  proceedings,  after  the  expiration  of  five  years  from 
the  death  of  the  testator,  if  she  or  they  shall  then  be  lawfully  entitled 
so  to  do,  according  to  the  case  stated. 

J,  Vaughan  Darling,  Oeorge  D.  Budd  and  George  W.  Biddle,  Esqs., 
for  plaintiff. 

Hon.  William  A,  Porter,  for  defendant 

[Leg.  Int.,  Vol.  29,  p.  117.] 
Alter  vs.  Brooke  and  Barrington  etal.  ' 

The  resulting  interest  of  an  individaal  partner  in  an  unsettled  partnership  Is  not 
subject  to  attachment  execution ;  and  an  attaching  creditor  cannot  maintain  a  bill 
in  equity  for  an  account  of  the  partnership  affairs. 

The  attachment  execution  does  not  amount  to  a  statutory  assignment  of  the  partner*! 
interest. 

The  bill  is  substitutional,  and  not  ancillary  to  the  attachment 

In  equity.  Bill  for  account,  etc.  Opinion  delivered  April  8, 1872,  by 
Agnew,  J. — I  regret  that  I  cannot  support  this  bill,  as  it  would  be  lo 
the  interest  of  the  parties  to  settle  all  their  controversies  in  a  single  pro- 
ceeding. It  must  fail,  however,  not  because  a  bill  for  an  account  will 
not  lie  in  behalf  of  one  claiming  the  interest  of  a  partner  by  a  statutory 
assignment.  The  objection  is  twofold — ^first,  that  the  plaintiff  has  not 
established  the  relation  which  entitles  him  to  an  account,  and  second) 
because  the  resulting  interest  of  a  partner  in  partnership  effects,  is  not  a 
debt  within  the  meaning  of  the  execution  attachment  law.  I  do  not 
doubt  the  statement  of  Lewis,  C.  J.,  in  Lucas  vs.  Laws,  3  Casey,  211, 
that  where  the  interest  of  a  partner  in  the  partnership  property  passes 
to  another  person,^  it  is  immaterial  whether  the  transfer  be  effected  by  a 
sale  by  himself,  upon  execution,  by  attachment,  by  death  and  succession, 
or  by  assignment  under  the  bankrupt  or  insolvent  laws.  In  every  sach 
case  no  doubt  a  bill  will  lie  for  an  account  But  the  objection  to  this 
bill  is,  that  the  interest  of  neither  Brooke  nor  Barrington  has  packed  to 
or  vested  in  the  plaintiff.  The  plaintiff  as  the  individual  creditor  of 
each,  obtained  judgment  against  each,  and  then  attach^  the  several 
interest  of  each  in  a  partnership  debt  of  Brooke  &  Barrington,  coming 
from  the  Messrs.  Phillips,  who  were  served  as  garnishees  in  the' count? 
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of  Lawrence.  Stopping  there  without  prosec«iiing  the  attachment  to 
judgment,  the  plaintiff'  then  turned  aside,  and  came  into  this  court  to 
oriug  this  bill  in  equity,  to  settle  the  account  of  the  partnership.  Now 
Bp  to  this  point,  there  has  clearly  been  no  statutory  assignment  of  the 
interest  of  either  partner  in  t^e  effects  of  the  firm.  The  service  of  the 
attachment  arrests  payment,  and  holds  the  debt  until  the  right  of  the 
creditor  to  take  it  shall  have  been  established,  but  no  more.  But  until 
judgment  in  the  attachment,  the  creditor's  right  to  stand  in  his  debtor's 
shoes  is  not  established,  so  as  to  stty  that  the  debt  is  vested  in  him  by  u 
statutory  assignment.  The  debtor  himself  raav  show  payment,  reU'ase. 
set-off*,  or  any  good  defence,  which  proves  that  the  plaintiff*  is  not  entitled 
to  a  transfer  of  the  attached  debt.  The  garnishee  also  may  defend  on 
grounds  suitable*  to  himself.  This  shows  that  the  foundation  of  the 
plaintiff^s  right  to  an  acc6unt  is  wanting,  to  wit,  a  title  by  law  to 
demand  the  debt  in  the  hands  of  the  Phillips*.  The  mere  service  of  the 
attachment  and  the  lien  obtained  by  it,  do  not  constitute  an  assignment 
by  statute. 

But  it  is  argued  that  the  account  is  necessary  to  enable  the  plain  tiff* 
to  proceed  with  his  attachment.  The  alleged  reason  is,  that  until  the 
account  shall  have  established  a  balance  coming  from  the  partnership 
to  the  partner,  whose  interest  in  it  is  attached,  there  is  nothing  to 
enable  the  jury  on  the  trial,  to  find  whjtt  goods  or  effects  were  in  the 
hands  of  the  garnishee  according  to  the  60th  section  of  the  act  of  13th 
June,  1836.  rurd.  494,  PI.  19.  Granting  this  necessity  of  showing  ali 
interest  coming  to  the  individual  partner  (and  without  a  settlement  of 
the  partnership  affairs,  it  is  obvious  the  attachment  must  fail),  the  argu- 
ment only  proves  that  the  resulting  interest  of  the  individual  partner  is 
not  a  debt  attachable  in  execution.  For  if  the  attachment  cannot  be 
made  eflfective  without  a  settlement  of  the  partnership,  the  attachment 
execution  law  has  provided  no  means  for  settling  the  account  That 
law  contemplates  only  a  trial  by  jury  to  find  the  effects  in  the  hands  of 
the  garnbhee,  and  has  provided  no  means  for  settling  an  acco'unt  by 
auditors,  account  render,  or  bill  in  equity.  But  it  is  very  evident  the 
Legislature  never  contemplated  the  settlement  of  partnership  accounts 
before  the  jury,  as  the  means  of  ascertaining  whether  any  debts  exist 
which  can  be  attached,  otherwise  a  method  would  have  been  devised. 
It  being  admitted  that  the  plaintiff*  in  the  attachment  in  such  a  case« 
must  stop  short  of  his  remedy  therein,  in  order  to  obtain  a  settlement 
of  the  partnership  account,  before  he  can  proceed  further,  let  us  sc-e 
whither  a  bill  in  equity  would  lead  him.  If  the  bill  be  entertained,  its 
result  is  an  abandonment  of  the  attachment,  and  the  remainder  of  the 
proceeding  is  necessarily  finished  in  chancery.  When  a  chancellor  lays 
his  hands  upon  a  controversy,  especially  one  so  full  of  complications  iis 
this  is,  he  proceeds  to  a  final  decree  as  the  only  means  of  settling  the 
whole  dispute.  When  the  account  is  taken,  and  the  several  interests  of 
the  partners  ascertained,  the  proceeding  will  not  stop,  and  the  result  be 
certified  into  the  common  law  court,  in  order  to  complete  the  attach- 
ment by  a  verdict  and  judgment  against  the  garnishee.  On  the  contrary, 
when  the  account  is  taken,  the  chancellor  will  decree  finally  what  shall 
be  doiie  with  the  fund.  The  plaintiflT  has  shown  his  own  sense  of  this 
necessity  by  the  fram'j  of  the  bill,  which  prays  for  a  final  dispositioa  of 
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the  whole  controversy.  But  if  the  attachment  he  not  returned  to,  what 
becomes  of  its  lien  on  the  debt?  It  is  very  plain  that  without  a  return 
to  it,  the  bill  in  equity  is  not  ancillary,  but  is  substitutional,  and  takes 
its  place  entirely,  and  this  without  it  being  judicially  established,  that 
the  plaintiff  was  entitled  to  stand  in  his  debtor's  shoes  to  demand  an 
account  of  the  partnership  afikirs.  It  would  be  legislation  in  this  court, 
to  say  that  a  bill  in  equity  appropriate  to  settle  the  whole  controversy, 
shall  stop  half-way,  and  that  we  will  construct  an  ancillary  proceeding 
out  of  it,  and  certify  the  result  of  the  account  into  the  Common  Pleas  of 
Lawrence  county,  where  the  attachments  were  issued.  The  two  sepa- 
rate and  independent  jurisdictions  cannot  be  thus  dovetailed  together. 

The  case  of  Knerr  vs.  Hoffman,  16  P.  F.  Smith,  126, 1  think  settles 
the  position,  that  the  resulting  interest  of  a  partner  in  the  partnership 
effects,  is  not  an  attachable  debt  under  the  attachment  execution  act 
The  reason  is,  not  that  the  sum  is  unliquidated,  though  this  has  been 
strenuously  argued  against  the  attachment.  The  authorities,  however, 
have  settled  this  point.  Carland  vs.  Cunningham,  1  Wright,  128; 
Oirard  Ins.  Co,  vs.  Field,  9  Wright,  129.  The  true  reason  lies  in  the 
nature  of  the  interest,  which  is  not  a  specific  thing,  having  a  distinct 
and  independent  existence,  but  is  a  mere  result,  flowing  from  a  compari- 
son of  accounts,  and  may  fall  on  either  side,  as  the  balance  happens  to 
be.  A  specific  debt  or  demand  may  be  unliquidated,  but  nevertheless 
has  its  own  independent  existence,  and  may  be  ascertained  by  computa- 
tion or  by  valuation.  Not  so  with  the  interest  of  a  partner  in  an  unset- 
tled partnership  account.  It  results  wholly  from  a  comparison  of  the 
debits  and  credits  of  the  partnership  in  the  first  instance,  and  then  a 
comparison  of  the  accounts  between  the  partners  themselves.  If  the 
debts  of  the  firm  exceed  its  credits,  there  will  be  no  balance  for  division 
between  the  partners,  and  if  there  be  a  balance,  whose  it  is,  or  how  much 
of  it,  cannot  oe  known  till  the  account  between  the  partners  themselves 
is  settled.  It  is  obvious,  therefore,  that  it  is  the  nature  of  the  interest, 
and  not  its  tinliquidated  character  which  takes  it  out  of  the  execution 
attachment  law. 

Sirock  vs.  Little,  8  Wright,  416,  has  been  referred  to,  but  is  not  in 
point.  Our  brother  Sharswood,  in  Knerr  vs.  Hoffman,  struck  the  point 
of  that  case  at  once  in  saying,  it  was  not  held  there,  that  the  balance  of 
an  unsettled  partnership  account  could  be  attached,  but  merely  that  an 
action  of  account  render  could  be  commenced  between  partners  by  the 
process  of  foreign  attachment.  The  truth  of  this  will  be  seen  at  once 
by  adverting  to  the  purpose  of  a  foreign  attachment,  which  is  to  compel 
an  appearance,  when  the  action  proceeds  in  due  course,  followed  by  the 
proper  judgment,  as  quod  computet  in  account  render,  which  was  the  case 
in  Strock  vs.  Little.  But  the  purpose  of  an  execution  attachment  is  sat- 
isfaction. The  debt  attached  must,  therefore,  be  such  as  the  jury  on  the 
trial  can  ascertain  and  return  in  their  verdict,  or  such  as  can  be  stated 
in  the  answer  to  the  interrogatories  and  for  which  execution  can  issue. 
In  execution  attachment,  clearly  there  can  be  no  such  thing  as  a  judg- 
ment quod  computet.  It  docs  not  concern  the  garnishee,  who  knows 
nothing  about  the  partnership  accounts,  and  such  a  judgment  lies  be- 
tween the  partners  themselves.  ^ 

This  bill  cannot  be  maintained. 
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And  DOW,  April  8, 1872,  the  court  gives  judgment  for  the  defendants, 
Brooke  &  Barrington,  upon  their  several  demurrers,  and  it  is  ordered 
that  the  bill  of  the  plain ti£&  be  dismissed  with  costs  to  be  paid  by  the 
plaintiff. 

Per  curiam. 

Jesse  Cox,  Jr.,  and  B.  W,  Laey,  Esqs.,  for  cohiplaiuants. 
Edtoard  H.  Weil  and  Henry  M,  Phillipa,  Esqs.,  for  Brooke  &  Bar- 
rington. 

William  8.  Price,  Esq.,  for  Phillips. 
Oearge  W,  Biddle,  Esq.,  for  Richardson. 
William  L.  Hirst,  Esq.,  for  Matthews. 


1.  Where  the  ca.  $a,  against  original  defendant  issued  less  than  four  days  before  tlie 

retufhi  daj,  and  there  was  a  return  of  non  est  invetUua,  motion  for  an  exoneretur 
on  the  bail  bon<L  was  refused. 

2.  The  practice  of  the  District  Court  will  be  adopted  bv  the  Supreme  Court  at  Nisi 

Prius,  iu  the  absence  of  practice  to  the  contraiy  in  tfie  latter  court. 

Opinion  delivered  Miy  1, 1872,  by 

Thompson,  C.  J. — The  original  cause  of  action  in  this  case  was  tres- 
pass vi  et  armis,  the  writ  capias  ad  respondendum. 

White  and  Butler  became  bail  to  the  action  under  the  act  of  1836. 
The  latter  is  dead,  and  the  former  applies  for  an  exoneretur  on  the  bail 
bond: 

1.  Because  the  ca.  sa,  on  the  judgment  against  defendant  did  not  issue 
four  days  before  its  return  day. 

2.  Virtual  if  not  actual  custody  of  defendant  on  the  ca,  sa. 

3.  Collusion  of  plaintiff  with  the  sheriff  s  officer  to  fix  the  bail. 
These  reasons  are  in  the  reverse  order  of  the  brief,  the  first  being  the 

only  one  we  can  on  this  motion  take  notice  of.  The  others  will  un- 
doubtedly be  matters  of  defence  in  the  action  on  the  bail  bond,  if  suit 
is  brought  on  it. 

As  to  the  first  reason.  It  is  to  be  found  in  Tidd's  Practice,  and  is 
the  old  English  practice  in  the  King's  Bench.  We  have  no  evidence 
that  it  was  ever  adopted  in  original  cases  in  the  Supreme  Court  at  Nisi 
Prius,  but  it  was  in  the  District  Court.  As  the  jurisdiction  is  the  same, 
and  the  law  the  same,  it  is,  in  the  absence  of  practice  to  the  contrary 
perhaps,  best  to  adopt  the  practice  of  the  District  Court,  thus  learned 
from  the  English  practice.  I  do  not  suppose  that  the  change  in  the 
form  of  the  entry  of  bail,  since  the  act  of  1836,  can  make  any  sensible 
difference  in  the  mode  of  proceeding  to  fix  the  bail,  on  a  capias  ad  re- 
spondendum. According  to  Redney  vs.  Hashins,  2  M.  466,  tne  writ  ca. 
so.  against  the  principal,  in  the  judgment,  must  be  in  the  hands  of  the 
sheriff  four  days  before  its  return  Jay,  excluding  Sunday.  The  reason 
of  this,  it  would  seem  is,  that  the  bail  may  get  the  principal  to  sur- 
render  himself  in  relief  of  his  bail,  as  he  is  bound  to  do,  or  that  they 
may  do  it  whether  he  be  willing  or  not,  before  the  return  day  of  the 
writ.  If,  however,  there  is  not  four  days  between  the  receipt  of  the 
writ  by  the  sheriff  and  the  return  day,  and  there  is  a  return  of  non  est 
inventus,  this  fact  would  not  be  such  as  to  entitle  the  bail  to  an  ex- 


[Leg.  Int.,  Vol.  29,  p.  140.] 

Welsh  and  wife  vs.  Mead. 
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oneretur,  but  it  would  entitle  them  to  set  aside  the  writ  and  avoid  the 
effect  of  its  returo,  at  least  for  the  time  being.  Without  doing  thb,  the 
effect  of  the  return  is  to  fix  the  bail,  so  £Etr  as  the  practice  is  concerned, 
but  certainly  it  would  not  preclude  a  defence  on  other  grounds  of  fact. 
This,  however,  I  do  not  determine  at  present.  This,  the  bail,  have  not 
done  in  this  case,  therefore,  now.  May  1, 1872,  motion  for  an  exonerdur 
refused. 

Pierce  Archer,  Jr.,  Esq.,  for  rule. 

John  H,  Sloan  and  John  Ooforth,  £«qs.,  oontra. 

[Leg.  Int.,  Vol.  29,  p.  116.] 

The  Erie  Railway  Co.  va.  The  WiLKESBAltRE  Coal  and  Iron 

Company. 

A  corporation  will  not  be  enjoined  from  issuing  bonds  or  selling  personal  property  on 
complaint  of  a  creditor,  not  holding  a  lien,  or  other  legal  claim  against  tae  property ; 
much  less  upon  a  claim  for  unliquidated  damages  on  a  guarantee. 

Sur  motion  to  dissolve  special  injunction  and  vacate  appointment  of 
master. 

This  bill  was  filed  on  the  5th  of  March,  1872,  chai'ging  that  the 
defendants  were  insolvent  and  about  to  execute  a  mortgage  and  issue 
bonds  thereunder  in  order  to  defeat  a  claim  of  the  Erie  Kail  way  Com- 
pany, upon  a  guaranty  by  the  defendants  of  an  agreement  on  the  part 
of  the  Susquenanna  and  Delaware  Railroad  Company  to  build  a  rail- 
road from  Wilkesbarre  to  Hawley,  and  to  furnish  a  certain  amount  of 
freight  for  tran3portation,  after  the  completion  of  the  road.  The  injunc- 
tion affidavit  was  made  by  Jay  Gould,  in  the  third  person,  on  the  23d 
February,  1872,  and  a  special  injunction  was  granted  at  chambers  by 
Mr.  Justice  Read  for  five  days,  on  the  6th  of  March  (Mr.  Justice  Agnew 
then  holding  the  Court  of  Nisi  Prius),  restraining  the  defendants  "from 
issuing  bonds  under  said  mortgage,  or  from  selling  or  transferring  any 
of  their  real  or  personal  property,  with  security  in  $5000. 

The  affidavits  of  defendants  denied  insolvency,  alleging  that  the  com- 
pany was  the  third  largest  coal  producing  company  in  the  Statue,  mining 
and  shipping  over  a  million  of  tons  of  coal  a  year,  and  employing  over 
three  thousand  bands,  and  its  assets  were  worth  at  their  market  value 
over  all  liabilities  at  least  four  millions  of  dollars;  that  the  claim  of  the 
plaintiffs  was  illegal  and  asserted  only  to  depress  the  market  value  of 
the  stock  of  the  company  defendant,  as  was  shown  by  the  bid  of  F.  A. 
Lane,  a  director  of  the  Erie  Railway  Company,  a  lew  days  before  for 
one-half  of  the  stock  ($1,700,000)  at  par.  After  a  hearing  at  chambers 
the  injunction  order  was  modified  so  as  to  restrain  the  defendants  from 
**  disposing  of  their  assets  with  the  intent  or  for  the  purpose  of  removing 
the  same  from  reach  of  legal  process,  and  from  all  fraudulent  dealing 
with  any  of  their  said  assets."  And  John  O'Byrne,  Esq.,  was  appointed 
a  special  master  to  report,  "whether  the  said  company  is  so  dealing  with 
its  assets  as  to  promote  the  financial  interests  of  the  company." 

On  the  coming  in  of  the  answer,  defendants  moved  to  dissolve  the 
injunction  and  vacate  the  appointment  of  the  master. 

For  the  defendant  it  was  argued : 

I.  The  affidavit  should  have  been  sworn  to  qfler  bill  filed. 
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"The  affidavit  must  be  sworn  after  the  bill  is  filed.  Otherwise  it  canDOt 
be  ready  not  having  been  made  in  a  cause."  3  Dan.  Ch.  Pr.  1770 ;  Jdckson 
vs.  Cdssidy,  10  Sim.  326 ;  Francamhe  vs.  Francomhe,  11  Jur.  N.  S.  123. 

"  No  matter  what  the  merits  mav  be,  an  injunction  founded  on  affida- 
vits sworn  before  the  filing  of  the  bill  cannot  stand."  Williams  vs.  Daviet, 
2  Coop.  C.  C.  172,  n. 

The  reason  is  obvious :  the  party  making  the  affidavit  is  not  liable 
for  perjury.  2  Bishop  Cr.  L.  sec.  864,871;  Wharton  A.  C.  L.  sec  2248 : 
Francombe  vs.  Francimbe,  ut  supra, 

II.  The  affidavit  should  have  been  in  the  first  person :  £q.  Rules, 
No.  11,  sec.  120. 

This  rule  is  strictly  enforced  in  England.  Kerr,  613;  Phillips  vs. 
PrerUice,  2  Ha.  542 ;  Be  Newton,  2  D.  F.  &  J.  3. 

III.  It  is  also  defective  as  not  stating  the  grounds  of  the  affiant's 
belief,  "  so  as  to  show  that  he  has  some  reasonable  and  proper  cause  for 
making  the  statement,  and  has  not  sworn  merely  to  raise  an  issue." 
Kerr,  613. 

Where  the  facts  on  which  the  injunction  is  asked  are  not  within  tUe 
personal  knowledge  of  the  plaintiff,  he  should  state  the  fact  on  his  own 
information  and  belief,  and  annex  the  affidavits  from  whom  he  obtained 
the  information,  or  some  other  person  who  can  swear  to  the  material 
allegations  of  the  bill.  Campbell  vs.  Morrison,  7  Paige,  157  ;  Bank  vs. 


'*  The  plaintiff  should,  by  his  affidavit,  also  state  some  actual  viola- 
tion of  his  rights,  or  a  sufficient  ground  to  apprehend  it.  Thus,  in  cases 
of  waste,  an  affidavit  merely  as  to  his  apprehension  or  belief  that  the 
defendant  intends  to  (ommit  waste,  without  stating  any  grounds  for  it, 
will  not  be  sufficient  There  must  either  be  some  fact,  like  marking 
trees  or  sending  a  surveyor,  or  some  threat.  2  Dan.  Ch.  Pr.  1771. 

IV.  Under  the  new  English  rule,  as  adopted  by  this  court,  in  Warren 
and  Franklin  R  W.  Co.  vs.  Clarion  Land  Go,,  4  P.  F.  Smith,  28,  a 
special  injunction  is  not  yet  of  "course"  like  a  rule  to  plead. 

Mamm^oth  Vein  Co.' s  Appeal,  Id.  183;  Richard's  Appeal,  7  Id.  105; 
Rhodes  vs.  Dunbar,  Id.  294;  Brown's  Appeal,  12  Id.  17 ;  Clark's  Appeal, 
12  Id.  347. 

V.  It  is  the  right  of  the  defendant  to  move  to  dissolve  on  the  coming 
in  of  the  answer.  Kneedler  vs.  Lane,  9  Wr.  238  ;  3  Dan.  Ch.  Pr.  1786-7; 
Poor  vs.  Carleton,  3  Sumner,  70 ;  Hilliard  on  Injunctions,  78,  88. 

VI.  The  contract  between  the  Erie  Railway  Company  and  the  Dela- 
ware and  Susquehanna  Railroad  Company  was  illegal,  and  the  guaranty 
by  the  company  defendant  was  ultra  vires  (citing  cases.) 

VII.  AVithout  judgment  and  execution  unsatisfied  a  creditor  cannot 
restrain  a  debtor's  disposition  of  his  property.  Suydam  vs.  Insurance  Co., 
1  P.  F.  Smith,  394 ;  McKenzie  vs.  Cowing,  4  Cr.  C.  C.  479.  And  the 
statute  of  13  Elizabeth  was  reported  by  the  judges  as  in  force  in  this 
State. 

VIII.  A  court  of  equity  will  not  undertake  to  edit  a  newspaper 
(Martin  vs.  Vanschaick,  4  Paige),  nor  to  run  a  steamboat  (CransvB, 
Ford,  Hopkins,  114),  and  should  not  engage  in  the  mining  business. 

Opinion  delivered  April  8,  1872,  by 

AoNEW,  J. — ^Upon  the  affidavits  alone  I  am  satisfied  this  injunction 
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should  be  dissolved,  putting  aside  the  technical  objections.  It  is  not  simply 
doubtful,  but  it  seems  to  me  there  is  no  sufficient  ground  for  the  charge  of 
insolveucy  and  fraud  alleged  in  the  affidavit  of  Jay  Gould  against  the 
defendants.  There  are,  however,  other  reasons  of  weight  which,  with  the 
insufficiency  of  the  charges  of  insolvency  and  fraud,  should  determine  the 
special  injunction,  and  free  the  defendants  from  the  disability  imposed  by 
it  in  transacting  its  business  affiiirs.  To  tie  up  the  hands  of  a  company 
such  as  it  is,  and  prevent  it  from  selling  its  bonds  to  pay  off  its  floating 
debt  is  a  serious  matter,  and  should  not  be  done  unless  in  a  clear  case  of 
intended  fraud,  one  in  which  the  chancellor  cannot  doubt  or  hesitate. 
The  act  prohibited  is  not  one  directed  at  another,  or  trenching  upon 
another's  rights,  but  is  simply  and  purely  a  transaction  of  its  own,  relating 
to  its  own  concerns,  and  to  nothing  else.  The  only  wrong  it  can  effect 
consists,  not  in  the  act  thus  prohibited,  but  in  the  use  it  will  hereafter 
make  of  the  money  realized  from  the  sale  of  its  bonds.  It  is  perfectly 
clear  that  a  creditor,  and  this  is  the  only  attitude  of  the  plaintiff  here, 
cannot  enjoin  his  debtor  from  raising  money  to  pay  other  creditors  in 
tke  absence  of  a  lien,  attachment,  assignment,  or  other  legal  claim  on 
theproperty  of  the  debtor.  Suydam  vs.  North  Western  Insurance  Cb.,  1 
P.  P.  Smith,  394. 

A  few  of  the  reasons  adding  weight  to  the  conclusion  referred  to,  I 
shall  now  state.  In  the  argument  the  plaintiff  claimed  to  be  a  creditor 
of  the  defendant,  under  the  instrument  of  guaranty  and  assumption  of 
October  6,  1866,  to  the  extent  of  several  millions  of  dollars,  under  those 
clauses  in  the  contract  between  the  plaintiffs  and  the  Susquehanna  and 
Delaware  Railroad  Company,  of  the  same  date,  which  provided  for  the  fur- 
nishing of  a  given  quantity  of  coal  for  transportation  on  the  Erie  Rail- 
way in  each  year ;  and  on  failure  to  furnish  the  same,  that  the  Susque- 
hanna and  Delaware  Railroad  Company  should  pay  as  liquidated  damages, 
and  not  as  penalty,  the  sum  of  fifty  cents  per  ton,  for  every  ton  of  coal 
which  it  should  fail  to  furnish.  But  clearly  no  such  claim  can  be  en- 
forced. These  clauses  of  the  contract  of  the  Susquehanna  and  Delaware 
Railroad  Company  have  reference  to  the  running  of  the  railroad  after  it 
shall  be  finished.  The  first  and  principal  covenant  of  that  railroad 
company  with  the  plaintiff  is  the  one  to  build  the  railroad  from  Wilkes- 
barre,  in  Luzerne  county,  to  Hawley,  in  Wayne  county,  and  to  connect 
it  with  the  plaintiff's  railway.  Until  this  was  done,  the  covenant  that 
the  railroad  thus  built  should  be  delivered  to  the  plain tifl&  to  be  operated 
by  them,  and  the  covenant  to  furnish  certain  quantities  of  coal  each 
year  for  transportation  over  the  Erie  Railway  could  not  take  effect.  It 
is  therefore  clear  to  my  mind,  that  the  only  claim  of  the  plaintiffs  upon 
the  Susquehanna  and  Delaware  Railroad  arises  on  the  breach  of  the  cove- 
nant to  build  the  railroad  from  Wilkesbarre  to  Hawley ;  and  for  this 
only  could  the  defendants  be  made  liable  (if  at  all)  upon  their  guaranty. 
But  this  is  a  claim  for  unliquidated  damages,  extremely  uncertain  and 
indefinite ;  not  attempted  to  be  ascertained  or  set  forth  in  the  bill,  and 
of  which  no  proof  has  been  given.  Though  the  contract  with  the  Susque- 
hanna and  Delaware  Railroad  wasmade-in  1866,  no  averment  of  notice  b 
made  or  given  to  the  defendants ;  or  proof  of  a  demand  of  any  sum  as 
justly  due  to  the  plaintiffs  upon  the  breach  of  the  covenant  to  build  the 
road.    The  plaintifis  have  rested  quiescently  ever  since,  while  the  Sus- 
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qaehanoa  and  Delaware  Railroad  Company  has  been  deprived. of  its  char- 
ter by  a  judicial  proceeding  in  behalf  of  the  Commonwealth,  on  the 
ground  that  it  has  not  complied  with  its  charter  by  commencing  to  build 
its  road  within  the  three  years  prescribed  by  law,  and  indeed  never 
secured  the  capital  or  means  to  enable  it  to  do  so. 

I  have  also  strong  doubts  of  the  validity  of  the  instrument  by  which 
the  plaintiffs  claim  to  be  a  creditor  of  the  defendants.  The  whole  trans- 
action seems  to  be  to  appropriate  the  capital  and  powers  of  the  Wilkes- 
barre  Coal  and  Iron  Company  (the  defendant)  to  purposes  entirely  ultrq 
vires.  An  examination  of  the  agreement  of  the  6th  of  October,  1866, 
between  the  Erie  Railway  Company  and  the  Susquehanna  and  Delaware 
Railroad  Company  shows  that  while  the  building  of  the  new  railroad  was 
the  principal  and  necessary  feature  of  it  to  carry  out  the  remaining  pro- 
visiuus,  that  the  supply  of  coal  and  regulation  of  the  coal  business 
entered  largely  into  the  arrangement,  and  this  part  of  it  was  evidently 
to  be  performea  by  the  defendan ts.  The  defendants  are  expressly  referred 
to  in  the  8th  and  16th  and  17  sections  of  the  contract.  The  guaranty 
of  the  6th  of  October,  1866,  is  of  even  date  with  the  contract,  and  was 
executed  in  New  York,  some  of  the  same  parties  as  the  directors  of  the 
defendants  being  also  connected  with  the  Erie  Railway  Company,  and  a 
few  weeks  later  we  find  the  Susquehanna  and  Delaware  Railroad  Company 
assigning  and  transferring  to  the  defendants  their  contract  with  the  Erie 
Railway  Company  and  its  supplement,  with  all  the  rights  and  privileges 
appertaining  to  it.  In  connection  with  this  is  also  to  be  noticed  the 
second  clause  in  the  writing  executed  by  the  defendants  on  the  6th  of 
October,  1866,  by  which,  in  addition  to  the  guaranty,  they  assumed  the 
restrictions,  duties  and  damages  arising  under  the  said  contract  and  sup- 
plement on  the  part  of  the  Susquehanna  and  Delaware  Railroad  Company, 
and  in  further  connection  the  fact  that  the  Susquehanna  and  Delaware 
Railroad  Company  never  had  any  means  to  build  the  new  railroad.  In 
view  of  these  facts  it  seems  to  be  obvious  that  the  Wilkesbarre  Coal  and 
Iron  Company  was  the  real  party  to  the  contract  of  the  6th  October, 
1866,  and  undertook  to  apply  its  capital  and  powers  as  a  corporation  to 
the  building  of  the  new  railroad  from  Wilkesbarre  to  Hawley.  Now 
this  was  in  clear  violation  of  its  charter,  no  power  whatever  being  con- 
ferred upon  it  to  build  a  railroad  for  general  trans^rtation ;  its  only 
power  being  to  build  lateral  railroads  not  exceeding  hve  miles  in  length 
in  furtherance  of  its  legitimate  business  as  a  coal  and  iron  company. 

There  are  other  matters  pressed  in  the  argument,  but  which  I  consider 
it  unnecessary  to  notice  or  pass  upon.  Upon  the  whole  case  I  am  of 
opinion  the  injunction  should  be  dissolved  and  the  appointment  of  the 
master  revoked. 

And  now,  April  8th,  1872,  it  is  ordered  that  the  motion  to  dissolve  the 
injunction  heretofore  granted  in  this  case  be  allowed,  that  the  injunction 
be  dissolved,  that  the  appointment  of  the  master  be  revoked,  and  that 
the  case  proceed  to  final  hearing  or  other  decree  in  due  course  of  pro- 
cedure. 

Per  curiam. 

Samuel  O.  Thompson  and  Theodore  Omler,  Esqs.,  for  plaintiffi. 
Samuel  Dickson  and  Charles  Gibbons^  Esqs.,  for  defendants. 
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[Leg.  Int.,  Vol.  80,  p.  13.] 

Scott  vs.  Insurance  Company. 


Defendant's  plea  alleged  that  the  insured  had  answered  ftilsely  the  interrogatory  in  ao 
application  for  life  insurance,  and  averred  that  he  had  a  certain  disease  of  the 
luugs,  etc.  The  replication  set  forth  that  insured  "  had  no  such  disease,  etc,  with 
which  the  insurers  on^ht  to  have  been  made  acquainted.'' 

Meldf  A  departure ;  plaintiff  allowed  to  amend. 

Demurrer  to  plaintiff's  replication.    Opinion  delivered  by 

Agnew,  J. — A  contract  of  insurance  is  voluntary,  and  the  insurer 
may  therefore  prescribe  the  terms  on  which  he  will  enter  into  it  He 
may  require  the  insured  to  answer  all  the  questions  put  to  him  relative 
to  the  subject  of  insurance,  and  make  it  a  condition,  that  his  contracts 
shall  not  be  binding  if  the  answers,  or  any  of  them,  are  false.  He  is 
entitled  to  all  the  information  he  deems  necessary  to  determine  his  con- 
sent to  the  contract. 

In  the  defendant's  fourth  plea  they  aver  that  the  policy  was  made  on 
this  condition  ;  that  the  fourteenth  interrogatory  is:  "  Has  the  party  been 
afflicted  during  the  past  seven  years  with  any  severe  or  constitutional 
disease,  and  what?"  and  the  answer  to  it  is:  '*Bix  years  ago  had  typhoid 
fever;  no  other  serious  illness."  .The  plea  then  avers,  that  the  party 
(James  W.  Scott)  had  been  afflicted  during  the  seven  years  last  past 
with  a  severe  and  serious  disease  and  illness  known  as  inflammation  of 
the  lungs ;  which  they  are  ready  to  verify. 

This  plea  is  evidently  founded  on  the  fourth  condition  of  the  policy, 
which  provides  expressly,  that  the  answers  and  declarations  are  the 
basis  of  the  contract,  and  if  found  in  any  respect  untrue,  the  policy 
shall  be  void. 

It  sets  forth  the  fourteenth  interrogatory  and  the  answer  to  it,  and 
the  untruth  of  the  second  clause  of  the  answer  as  the  breach. 

Had  the  first  clause  of  the  answer  only  been  made,  leaving  out  the 
second,  to  wit,  that  Scott  "  had  no  other  serious  illness,**  the  br&ch  would 
not  have  been  the  answer  or  declaration  of  an  untruth,  but  would  have 
fallen  under  that  clause  of  the  declaration  which  avers  that  the  party  has 
concealed  or  withheld  no  material  circumstance  which  renders  the  policy 
more  dangerous,  or  which  ought  to  have  been  communicated  to  the 
directors.  'But  as  the  breach  is  laid  expressly  upon  an  alleged  false 
answer,  and  not  upon  a  matter  withheld  or  concealed  merely,  the  false- 


the  defendants  pleaded  the  fact  of  a  severe  and  serious  disease  and  ill- 
ness, known  as  inflammation  of  the  lungs,  happening  during  the  last 
period  of  seven  years,  that  fact  became  the  subject  of  the  replication. 
The  plaintifl*  had  a  right  to  deny  the  fact  and  take  issue  upon  it;  or 
admitting  the  fact  of  having  had  the  disease,  to  deny  that  it  was  a 
severe  or  constitutional  disease,  and  take  issue  on  that  fact ;  either  of 
which  would  be,  if  found  for  her,  a  perfect  replication  to  the  plea.  But 
the  plaintifl*  did  neither.  She  does  not  reply  simply  that  ne  had  no 
such  disease  as  inflammation  of  the  lungs  within  the  time  averred,  but 
she  qualifies  the  repHcation  by  saying  he  had  no  such  disease  "  which 
rendered  an  assuran'ce  on  his  life  more  than  usually  hazardous,  or  with 
which  the  directors  of  the  company  ought  to  have  been  made  acquainted." 


material  averment. 
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ThU.  is  clearlj  a  departure.  The  fact  averred  was  a  serious  illoess  or 
disease  within  seven  years.  The  averment  of  this  fact  was  to  show  that 
the  answer,  "  no  other  serious  illness,  "was  false,  and  being  false,  it  was  a 
hreach  of  the  fourth  condition  of  the  policy.  Whether,  if  true,  such 
illness  would  have  made  the  risk  more  hazardous,  or  was  such  as  the 
directors  ought  to  have  known,  is  not  the  question.  The  question  is, 
whether  the  interrogatories  were  truly  answered;  because  the  contract  was 
agreed  to  be  on  that  basis.  The  allegation  of  no  concealment  is  not 
issuable,  but  shifts  the  ground,  so  as  to  prevent  the  defendants  from 
taking  their  defence  under  the  fourth  condition,  and  departs  to  another 
portion  of  the  declaration  made  to  procure  the  policy,  relating  to  con- 
cealment, to  which  the  plea  is  not  applicable.  In  short,  the  defendants 
averred  a  fcdsehood,  which  avoided  the  contract,  not  a  concealment; 
and  it  is  not  in  the  power  of  a  jplaintiff  to  compel  them  to  shift  their 
ground.  The  plaintiff  may  deny  his  having  had  the  disease  at  all,  or  she 
may  deny  that  it  is  a  severe  or  Gonstit.utional  disease  within  the  mean- 
ing of  the  fourteenth  interrogatory,  and  thus  raise  an  issue. 

Looking  at  the  ground  covered  by  the  8th,  10th,  11th,  12th,  13th, 
15th  and  16th  interrogatories,  it  may  be  doubtful  whether  the  14th  was 
intended  to  apply  to  any  other  than  a  chronic  or  constitutional  disease 
existing  during"  the  period  of  the  seven  years.  It  is  scarcely  prob- 
able the  14th  was  intended  to  cover  the  same  ground  as  the  other 
interrogatories,  but  rather  to  ascertain  whether  the  party  was  subject  to 
a  continuing  or  enduring  affliction^  severe  in  its  character,  or  one  which 
is  constitutional,  and  therefore  is  of  like  kind.  Where  the  interroga- 
tory is  doubtful  (and  using  the  word  during  instead  of  within  certainly 
makes  it  not  very  clear),  the  assured  is  not  to  take  the  risk  of  the  doubt 
Insiiraiice  Co,  vs.  Oroppen,  8  Casey,  351 ;  Buckley  vs.  Insurance  Co,,  11 
Wright,  209-211.    However,  this  point  is  not  decided. 

My  conclusion  is  that  the  demurrer  must  be  sustained,  but  to  enable 
the  plaintiff  to  amend,  leave  is  granted  to  the  plaintiff  to  amend* 

Uiapman  Biddle,  Esq.,  for  plaintiff. 

George  Junkin,  Esq.,  for  defendant 

[Leg.  Int,  Vol  30,  p.  37.] 

Long  va,  Cochran  &  Russell. 

Where  there  is  an  adequate  remedj  at  law,  there  ii  no  jari«diction  in  equity. 

In  equity.  Demurrer  to  plaintiff's  bill.  Opinion  delivered  January 
25, 1873,  by 

Mercur,  J. — The  defendants  have  assigned  four  causes  of  demurrer. 
They  are  substantially: 

1.  The  plaintiff  does  not  present  such  a  case  as  entitles  him  to  the 
relief  for  which  he  asks  in  a  court  of  equity. 

2.  It  is  not  such  a  case  as  entitles  him  to  an  account  as  prayed  for. 

3.  The  plaintiff  has  a  full,  complete,  and  adequate  remedy  in  a  court 
of  law.  • 

4.  AJl  the  persons  shown  to  be  necessary  parties  are  not  made  parties 
thereto. 

The  bill  charges  that  the  plaintiff  was  the  owner  of  large  quantities 
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of  land,  which  were  supposed  to  be  favorable  for  the  mining  of  oil,  and 
being  anxious  to  dispose  of  the  same,  met  with  the  defendants,  and  it 
Avas  agreed  that  an  oil  company  should  be  formed,  called  The  Mercan- 
tile Petroleum  Company,  the  capital  of  which  should  be  $400,000 ;  the 
plaintiff  should  convey  five  certain  pieces  of  land,  in  the  bill  described, 
to  said  company,  for  which  he  should  be  paid  the  sum  of  $200,000. 
Thirty  thousand  dollars  thereof  to  be  paid  in  stock,  and  the  balance 
in  cash,  when  the  same  should  be  realized  from  the  sales  of  said  stock. 
The  defendants  were  to  receive  the  subscriptions,  sell  the  stock,  originate 
the  corporation,  and  pay  over  to  the  plaintiff,  when  received  by  them 
from  the  sales  of  stock,  the  consideration  aforesaid.  The  defendants 
were  to  receive  for  their  services  the  sum  of  $10,000.  That  in  pursuance 
of  said  agreement,  the  company  was  duly  formed  and  incorporated,  and 
the  plaintiff  conveyed  said  land.  That  the  defendants  acting  under 
said  agreement,  sold  all  or  nearly  all  the  stock  of  said  company,  to  wit, 
eighty  thousand  shares,  and  received  for  the  same  the  sum  of  five  dollars 
per  share ;  that  the  defendants,  although  justly  bound  to  account  for 
the  full  consideration  stated,  out  of  the  moneys  coming  into  their  hands 
as  receivers  aforesaid,  for  plaintiff  and  the  other  parties  conveying  the 
lands,  have  not  paid  over  to  him  any  money  or  consideration  whatever, 
save  six  thousand  shares  of  said  stock,  which  plaintiff  accepted  for  the 
sum'  of  $30,000.  The  bill  also  avers,  that  "  other  conveyances  of  land 
were  made  by  other  parties,"  and  prays  that  an  account  may  be  taken 
of  all  the  stock  sold  and  moneys  received  by  the  defendants  for  and 
upon  account  of  the  parties  conveying  said  lands  to  said  company ;  that 
an  account  be  stated  showing  to  what  portion  of  the  same  the  plaintiff 
is  entitled  ;  and  that  said  defendants  be  decreed  to  account  and  pay  over 
to  the  plaintiff  whatever  sums  may  be  found  in  his  favor,  and  for  general 
relief. 

This,  then,  was  a  single  transaction.  The  plaintiff  was  to  convey 
certain  lands,  for  which  the  defendants  were  to  pay  him  $200,000— 
$30,000,  part  thereof,  in  stock,  and  the  residue  of  $170,000  in  cash,  when 
the  same  should  be  realized  from  the  sale  of  stock.  The  plaintiff  con- 
veyed the  land.  The  defendants  have  sold  the  stock  for  which  they  have 
actually  received  $400,000,  but  have  paid  plaintiff  $30,000  only.  Tiie 
residue  of  $200,000  remains  unpaid  and  in  the  hands  of  the  defendants. 

There  is  no  averment  that  any  portion  of  these  $400,000,  which  the 
defendants  have  received,  was  from  the  sale  of  stock  based  upon  the 
lands  conveyed  by  other  parties.  It  is  distinctly  charged  that  the  said 
eighty  thousand  shares,  from  the  sale  of  which  said  sum  was  realized, 
were  sold  by  "  the  defendants  acting  under  said  agreement."  There 
was  no  other  agreement  than  the  one  already  stated. 

The  case  does  not  require  any  examination  of  accounts.  There  is  no 
prayer  for  a  discovery.  It  is  simply  that  an  account  may  be  taken  and 
stated.  Any  inquiry  in  regard  to  the  "  other  conveyances  of  land  made 
by  other  parties"  is  wholly  irrelevant. 

Acting  under  and  in  pursuance  of  the  agreement  with  said  plaintiff, 
the  defendants  have  sold  the  stock,  and  have  received  therefor  twice  as 
much  money  as  they  agreed  to  pay  the  plaintiff.  The  demand  is  for  a 
specific  sum — a  sum  which  they  have  received  for  the  use  of  the  plain- 
tiff and  retain. 
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What  prevents  a  recovery  therefor  in  an  action  of  assumpsit  ?  Will 
not  that  give  a  full,  complete,  and  adequate  remedy  ?  Under  existing 
laws  there  is  no  impediment  in  the  way  of  compelling  the  defendants  to 
disclose,  under  oath,  in  a  common  law  action,  all  the  facts  nectary  to 
sustain  the  complainant's  allegation,  as  fully  as  they  can  be  compelled 
in  a  court  of  equity.  All  reasons  for  sustaining  a  bill,  predicated  upon 
a  necessity  for  procuring  the  defendants'  testimony,  are  now  removed. 
The  remedy  is  full,  complete  and  adequate  in  a  court  of  law.  The  third 
cause  of  error  is  sustained.  This  makes  it  unnecessary  to  discuss  the 
other  causes  assigned 

Demurrer  allowed. 

Thomas  7?.  Elcock,  Esq.,  for  plaintiff. 

E,  S.  Miller^  Esq.,  for  defendants. 


1.  A  devise  of  a  rcsidnary  estate  in  trust,  one  moiety  to  be  conveyed  to  A  on  her  attain* 

ing  the  age  of  twenty-eight  years,  the  other  moiety  to  B  on  his  attaining  the  like 
age,  with  a  ^ift  over  on  either  dyin^  nnder  that  age,  of  his  or  her  moiety,  in  trust 
for  the  survivor,  gives  a  vested  equitable  estate  to  each,  in  order  that  the  clear 
intent  of  the  testator,  that  the  issue,  in  the  event  of  death  under  such  age,  leaving 
issue,  should  take,  may  be  carried  out. 

2.  A  limitation  for  the  accumulation  of  income,  until  a  minor  attains  the  age  of  twenty* 

eight  years,  becomes  void  on  his  attaining  full  age,  by  the  provisions  of  the  ninth 
section  of  «ct  of  April  18,  1863,  Paraph.  JL.  507. 
3  An  evident  intention  that  a  devisee  should  not  have  possession  and  dominion  over 
the  i>rincipal  of  the  estate,  until  he  arrives  at  the  age  of  twenty-eight  years,  in 
certainly  lawful,  and  a  trust  created  to  give  effect  to  such  intention  is  an  active 
trust 

Hearing  on  the  bill  and  answer. 

The  bill  stated  that  the  testator  died  on  the  28th  day  of  March,  A. 
D.  1868,  seised  and  possessed  of  a  large,  real  and  personal  estate,  having 


the  12th  day  of  March,  A.  D.  1868. 

That  by  the  will  the  said  E.  H.  Butler,  after  certain  specific  legacies 
and  bequests,  did  order  and  direct  his  trustees  therein  named  to  set  apart 
and  reserve  a  fund  sufficient  to  produce  a  yearly  income  of  nine  thou- 
sand dollars,  and  to  pay  the  said  income  to  his  wife,  Eliza  Butler,  for  the 
maintenance  and  support  of  herself  and  children  during  her  life.  And 
all  the  rest  and  residue  of  his  estate  whatsoever,  he  did  then  give  to  said 
trustees,  and  to  the  survivor  of  them,  in  trust,  to  invest,  and  from  time 
to  time  to  change,  reinvest  and  keep  invested  the  same,  in  such  a  man- 
ner as  would  in  their  judgment  best  promote  the  interests  of  his  estate 
until  his  daughter,  Mary  E.  Butler,  should  attain  the  age  of  twenty- 
eight  years,  at  which  time  one-half  should  be  conveyed  to  her  absolutely, 
if  in  the  judgment  of  his  trustees  his  estate  could  then  be  divided  with- 
out detriment,  and  if  not,  then  as  soon  thereafter  as  in  their  judgment  it 
could,  with  due  regard  to  the  interests  of  all  parties,  be  so  divided.  And 
the  remaining  portion  to  hold  as  thereinbefore  directed,  until  his  son 
Edgar  H.  Butler  should  attain  the  age  of  twenty-eight  years,  when  it 
should  be  conveyed  to  him  absolutely ;  and  further  directed  that  should 
either  of  bis  children  die  before  attaining  the  age  of  twenty-eight  years 
and  without  issue,  then  his  or  her  share  would  be  held  in  trust  as  therein 


[Leg.  Int,  Vol.30,  p.  45.] 

Butler  m  Butler. 
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directed  for  the  benefit  of  the  survivor.  The  testator  then  made  provi- 
sion that  in  case  of  the  death  of  his  wife,  before  his  daughter  should 
attain  the  age  of  twenty-eight  years,  his  trustees  should  pay  his  said 
daughter  four  thousand  dollars  per  annum,  until  she  shoula  attain  said 
age.  And  in  the  event  of  his  wife  dying  before  his  sou  Edgar  H.  Butler 
should  attain  such  age  of  twenty-eight  years,  his  trustees  should  pay  him 
such  sum  per  annum  as  would,  in  addition  to  his  other  resources, 
produce  him  an  annual  income  of  four  thousand  dollars,  until  he  should 
attain  said  age." 

That  the  said.E.  H.  Butler  left  only  issue  one  daught»  r,  the  said  Mary 
E.  Butler,  who  was  of  the  age  of  twenty-two  years  at  the  time  of  his 
death,  and  who  died  on  the  13th  day  of  October,  A.  d.  1868,  unmar- 
ried, intestate,  and  without  issue;  and  one  son,  Edgar  H.  Butler, 
the  plaintiff  herein,  who  was  of  the  age  of  nineteen  years  at  the  time  of 
the  death  of  his  said  father,  and  who  attained  the  age  of  twenty-one 
years  on  20th  day  of  January,  a.  d.  1870. 

That  recently  the  interest  of  the  said  estate  in  the  said  firm  of  E.  H. 
Butler  &  Company,  in  which  the  testator  had  directed  his  trustees  to 
carry  on  the  business  in  accordance  with  the  terms  of  the  articles  of 
partnership,  had  been  disposed  of,  and  no  cause  existed  touching  the 
interest  or  convenience  of  the  estate,  why  distribution  should  not  be 
made. 

That  the  plaintiff  was  advised  that  the  complete  equitable  interest  in  the 
residuary  estate  was  vested  in  him,  and  that  he  was  then  and  had  been, 
since  his  arrival  at  the  age  of  twenty-one  years,  entitled  to  the  whole  of 
the  rents,  income  and  profits  thereof ;  and  that  there  was  no  duty  for  the 
trustees,  defendants,  to  perform,  or  other  reason  for  the  legal  estate 
remaining  in  them. 

Wherefore  he  prayed — 

a.  That  the  said  will  of  the  said  testator  be  established  and  carried 
into  execution  by  and  under  the  decree  of  this  honorable  court,  and  the 
said  trustees,  defendants,  be  decreed  to  convey  and  transfer  to  hira  all 
the  said  residuary  estate,  accretions,  rents,  income  and  profits  thereof. 

6.  That  an  account  be  taken  of  the  rents,  income  and  profits  of  said 
residuary  estate,  received  by  said  trustees,  defendants,  in  which  they  be 
allowed  all  moneys  by  them  expended  on  account  thereof. 

c.  That  if  it  be  not  decreed  that  said  trustees  convey  and  transfer  all 
said  residuary  estate  to  said  orator,  it  be  decrefed  that  said  trustees, 
defendants,  pay  over  to  him  all  said  rents,  income  and  profits  thereof, 
after  deductnig  moneys  paid  as  aforesaid,  which  have  accrued  since  his 
arrival  at  the  age  of  twenty-one  years,  and  all  such  which  might  here- 
after accrue. 

d.  That  said  orator  might  have  such  further  relief  in  the  premises  as 
the  nature  of  his  case  required,  and  to  their  honors  mieht  seem  meet 

The  defendants  admitted  the  facts  alleged  in  the  bill,  but  stated  that 
they  were  advised  that  they  had  no  right  to  abandon  the  tinist  or  sur- 
render the  estate. 

Counsel  for  plaintiff  cited  Redfield  on  Wills,  vol.  11.,  603 ;  Hawkins 
on  Wills.  237 ;  Phipps  vs.  Williams,  5  Sim.  470,  9  CI.  &  Fm.  583 ;  4  M. 
&  G.  *1109 ;  Minning  vs.  Batdorf,  5  Barr,  504 ;  Hawkins  on  Wills,  210; 
LippincoU  vs.  Warder,  14  S.  &  R.  117 ;  Mifflin  vs.  Neal,  6  S.  A  R  480: 
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Bapp  vs.  Rappy  6  Barr,  48 ;  Bedford's  Appeal,  4  Wr.  23 ;  Hughes  vs. 
iSayre,  1  P.  W.  634. 

Opinion  delivered  February  1,  1873,  by 

Sharswood,  J. — I  entertain  no  doubt  that  the  plain tiif,  Edgar  H. 
Butler,  under  the  will  of  his  father,  has  a  vested  equitable  estate,  and 
that  if  there  is  any  implied  trust  for  the  accumulation  of  the  income,  it 
becomes  void  on  his  obtaining  full  age,  by  the  provisions  of  the  ninth 
section  of  the  act  of  April  18,  1853,  Pamph.  L.  507.  But  I  am  of  the 
opinion  that  it  was  the  evident  intention  of  the  testator  that  the  plaintiff 
should  not  have  possession  and  dominion  over  the  principal  of  the  estate 
until  he  arrived  at  the  age  of  twenty-eight  years,  and  that  to  carry  this 
intention,  which  is  certainly  lawful,  into  effect,  it  is  necessary  to  hold  the 
trust  created  by  him  to  be  an  active  trust  I  must  decline,  therefore, 
the  first  praver  of  the  bill  marked  a,  but  grant  the  second  and  third 
prayers  marked  6  and  c 

Decree  accordingly. 

Charles  S.  Pancoast,  Esq.,  for  plaintiff. 

£  Spencer  Miller,  Esq.,  for  defendant. 


McBride  vs.  Patton. 

Defendant  maj  be  allowed  to  amend  his  answer  by  a  formal  denial  of  the  aTerments  in 

plaintiff's  bill. 

Sur  bill  and  answer.    Opinion  delivered  February  1, 1873,  by 

Sharswood,  J. — I  consider  that  the  answer  in  substance  negatives 
the  averment  in  the  bill,  that  the  execution  of  the  will  of  his  wife  by  the 
plaintiff  was  in  order  to  comply  with  the  requirements  of  the  law  of  Min- 
nesota, and  for  no  other  purpose,  but  as  the  defendants  nave  asked  leave 
to  amend  their  answer  by  a  formal  denial  of  that  averment,  1  think  they 
ought  to  be  allowed  to  make  that  amendment.  When  that  amendment 
is  made,  if  the  plaintiff  prefers  a  decree  on  the  bill  and  answer,  to  going 
to  proofs,  we  can  set  the  case  down  for  that  purpose. 

Amendment  of  answer  allowed. 

Samuel  Hood,  Esq.,  for  plaintiff. 

George  Junkin,  Esq.,  for  defendants. 


In  an  action  against  the  city  for  damages  fW>m  a  sewer,  where  there  was  evidence  that 
the  city  remedied  the  defect  as  soon  as  notified,  and  that  it  was  in  part  occasioned 
by  the  improper  construction  of  plaintiff's  vault,  the  verdict  will  not  be  set  aside  as 
being  against  the  evidence. 

8ur  motion  for  new  trial.  Opinion  delivered  Febmary  1,  1873;  by 
Sharswood,  J. — As  to  the  first  reason,  that  the  verdict  is  against  the 
evidence  and  the  weight  of  the  evidence,  I  do  not  think  that  fought  to 
set  aside  the  verdict  of  the  jury.  It  was  fairly  submitted  to  them  under 
instructions  which  are  not  complained  of,  and  there  was  evidence,  not 
only  that  the  defendants  had  remedied  the  defect  in  the  sewer  as  soon  as 
it  was  discovered  to  be  the  cause  of  the  injury,  but  that  the  injury  was 


[Leg.  Int.,  Vol.  30,  p.  46.] 


[Leg.  Int,  Vol.  30,  p.  45.] 
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at  least  in  part  occasioned  by  the  improper  construction  of  the  plaintiff*8 
vault. 

As  to  the  second  reason,  the  rejection  of  the  letter  of  July  1, 1872,  it 
is  a  mistake  in  fact.  The  letter  was  admitted,  though  under  the  limita- 
tion that  it  was  evidence  of  complaint  and  notice,  but  not  of  the  fiicts 
stated  in  it.  I  do  not  remember  that  it  was  asked  to  be  used,  certainly 
no  exception  was  taken  to  the  ruling  of  the  ox)urt. 

As  to  the  third  reason,  that  the  panel  was  illegally  drawn,  nothing  has 
been  proved  to  sustain  it. 

Rule  discharged. 

E,  Wain,  Esq.,  for  plaintiff. 

K.  N.  Willsoiif  Esq.,  and  (7.  JBT.  T,  CoUia,  city  solicitor,  for  defendants. 
[Leg.  Int.,  Vol.  30,  p.  46.] 

Palethorp  va,  Whitaker. 

A  plea  that  plaintiff's  caase  of  action  was,  in  a  former  action  by  the  defendant  against 
tne  plaintiff;  pleaded  by  the  plaintiff  as  a  set-off,  and  adjudicated  in  that  action,  is  a 
plea  in  bar  and  not  in  abatement. 

Rule  to  strike  off  plea.  Opinion  delivered  February  1,  1873,  by 
Sharswood,  J. — This  rule  was  taken  upon  the  idea  that  the  plea 
which  the  court  is  asked  to  strike  off  is  irregular,  because  it  is  a  plea  of 
the  pendency  of  a  former  action,  which  is  in  abatement,  and  cannot  be 
pleaded  after  a  plea  in  bar,  nor  without  an  affidavit,  but  the  plea  is  evi- 
dently not  of  this  character.  It  avers  distinctly  that  the  cause  of  action 
set  forth  in  the  plaintiff's  declaration  was,  in  a  former  action  by  the 
defendant  against  the  plaintiff,  pleaded  by  the  plaintiff  as  a  set-off,  and 
had  been  passed  upon  and  adjudicated  in  that  action.  If  this  be  so,  it 
is  clearly  a  plea  in  bar,  and  not  in  abatement. 
Rule  discharged. 

Robert  Palethorp,  Esq.,  for  plaintiff. 
W.  R.  Dickerson,  Esq.,  for  defendant. 

[Leg.  Int.,  Vol.  30,  p.  46.] 
Taylor  vs.  The  Adams  Express  CJompany. 

1.  In  replevin  the  sheriff  is  not  bound  to  take  any  step  in  the  execution  of  the  writ 

until  he  is  made  secure  by  sureties  and  safe  pledges,  etc.  The  bond  is  a  condition 
precedent.  The  service  of  the  writ  on  the  defendants  as  a  summons  is  void,  and 
they  are  not  bound  to  appear  and  ^lead. 

2.  The  entry  of  a  general  appearance  in  such  case  is  not  a  waiver  of  the  irre^:al&rity. 

Demurrer  to  plea. 

Marian  Taylor,  plaintiff,  was  employed  as  a  prima  donna  at  Fox's 
Varieties.  On  the  16th  of  April,  1872,  she  issued  a  writ  of  replevin, 
returnable  to  the  first  Monday  of  May,  directing  the  sheriff  to  replevy 
from  the  express  company,  three  trunks,  containing  wearing  apparel, 
viz.,  twenty  dres-ses,  two  shawls,  three  pairs  of  boots,  five  pieces  of 
stage  jewelry,  a  lot  of  music,  sixty  play-books,  two  musical  instruments, 
and  one  diamond  ring — of  the  value  of  one  thousand  dollars.  The 
sheriff  served  Henry  C.  Gorman,  agent,  with  a  copy  of  the  writ,  and 
summoned  the  defendants  through  him  to  appear.  By  their  attorney 
the  defendants  then  entered  a  general  appearance.  In  the  meanwhile 
the  s?heriff  did  not  seize  the  goods,  alleging  that  the  plaintiff  had  failed 
to  give  him  an  indemnity  bond,  and  he  made  no  return  to  the  wnt 
until  the  first  Monday  of  December,  1872. 
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The  plaintiff's  attorney,  however,  before  that  time,  proceeded  to  file 
his  declaration,  to  which  the  defendants  put  in  a  plea,  setting  forth  that 
the  writ  had  never  been  executed,  for  want  of  indemnity  to  the  sheriff, 
although  the  defendants  had  been  summoned.  To  this  the  plaintiff 
filed  a  special  demurrer,  and  the  defendants  having  joined  therein,  the 
points  raised  were  argued  first  before  Judge  Mercur,  on  a  preliminary 
motion,  and  afterwards  before  Judge  Sharswood  on  the  pleadings. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the  general  appear- 
ance for  the  defendants  was  a  waiver  of  any  irregularity  in  the  service 
of  the  writ,  and  on  the  part  of  the  defendants  it  was  inmsted  that  while 
such  was  the  law  in  general,  yet  in  replevin  the  case  was  different,  since 
the  writ  must  first  be  executed  before  it  can  have  any  vitality.  That 
the  sheriff  had  no  right  to  serve  the  writ  as  a  summons,  and  return  that 
be  did  not  seize  the  goods  because  the  plaintiff  had  failed  to  make  him 
secure. 

Opinion  delivered  February  1, 1873,  by 

Sharswood,  J. — This  case  presents  rather  a  novel  and  curious  ques- 
tion. It  is  a  writ  of  replevin  to  which  the  return  of  the  sheriff  was, 
that  he  served  it  "  by  giving  a  true  and  attested  copy  thereof  to  Henry 
Gorman,  agent  of  said  company,  and  making  known  to  him  the  contents 
thereof.  The  goods  as  mentioned  in  said  writ  were  not  replevied  and 
delirered  to  plaintiff,  she,  tha  plaintiff,  not  making  me  secure  of  prose- 
cuting her  claim."  Mr.  Webster  entered  an  appearance  for  the  defend- 
ants. The  plaintiff  filed  a  declaration  in  the  detinet,  and  ruled  the 
defendants  to  plead.  The  plea  which  is  now  demurred  to  was,  in  efiect, 
that  the  writ  was  never  executed  ;  to  which  the  objection  urged  is,  that 
it  is  no  answer  to  the  declaration. 

It  is  clear  that  the  writ  was  not  executed.  It  was  certainly  a  mistake 
in  the  sheriff  to  take  any  step  in  the  execution  before  the  replevin  bond 
was  delivered  to  him.  The  act  of  1705,  1  Smith,  44,  provides,  that  "  it 
shall  and  may  be  lawful  for  the  justices  of  each  county  in  this  province 
to  grant  writs  of  replevin  in  all  cases  whatsoever,  where  replevins  may 
be  granted  by  the  laws  of  England,  taking  security  as  the  said  law  directSy 
and  make  them  returnable  to  the  respective  courts  of  common  pleas  in 
the  proper  county,  there  to  be  determined  according  to  law."  Our  form 
of  writ  is  in  accord  with  this  express  injunction  of  the  statute.  "  We 
command  you  that  you  cause  to  be  replevied  and  delivered  unto  the 
plaintiff,  if  he  makes  you  secure  of  prosecuting  his  claim,"  etc.,  and  that 
'*you  put  by  sureties  and  safe  pledges  the  defendant  that  he  be  and 
appear,"  etc.  The  security  for  prosecuting  the  claim  is  a  condition  pre- 
cedent, and  the  sheriff  would  certainly  have  been  justified  in  refusing  ta 
serve  the  writ  on  the  defendant.  It  is  contended,  however,  that  the 
appearance  waives  this  irregularity,  and  that  the  action  by  the  clause  of 
summons  is  a  proceeding  in  personam  as  well  as  in  rem.  Undoubtedly, 
in  purely  personal  actions,  and  even  in  mixed  actions,  this  rule  holds 
good.  Even  in  real  actions,  appearance  will  cure  defects  in  the  service 
of  the  process.  But  replevin  is  a  very  peculiar  form  of  action,  and  some 
return  oy  the  sheriff  as  to  the  goods  seems  absolutely  necessary  to  enable 
the  court  to  pronounce  a  judgment  in  the  case.  If  the  goods  are  replevied 
and  delivered  to  the  plaintiff,  the  judgment  for  the  plaintiff  is,  that  he 
18 
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recover  his  damages  for  the  taking  and  unjustly  detaining.  The  judg- 
ment for  the  defendant  is  pro  retomo  habendo.  Where  the  goods  have 
not  been  delivered  to  the  plaintiff,  and  either  left  with  the  defendant  or 
not  being  found,  the  return  is  eloigned^  the  plaintiff  recover  as  well 
their  value  in  damages  as  damages  for  their  detention.  Ea8ta7i  vs.  Worth- 
ington,  5  8.  &  R.  130.  It  is  said  that  in  this  case  we  may,  perhaps 
must,  assume,  either  that  the  goods  were  left  in  the  possession  of  the 
defendant  upon  a  claim  of  property,  or  were  eloigned,  as  the  count  to 
which  the  defendant  is  called  on  to  answer  is  in  the  ddineL  The  defend- 
ants might  certainly  plead  non  oepenmtf  but  then  if  the  plaintiff  prove 
that  they  had  ever  been  in  possession  they  must  be  defeated  on  that  issue ; 
and  how  is  a  defendant  to  protect  himself  who  is  lawfully  and  innocently 
in  possession,  the  finder  or  the  common  carrier,  if  ready  to  deliver  the 
goods  to  the  plaintiff  in  replevin  on  his  giving  security  as  the  law  directs? 
Here  the  goods  have  never  been  lawfully  demanded,  and  yet,  if  this 
argument  holds  good,  the  defendant  will  have  a  verdict  against  him  for 
the  value  of  the  goods  in  damages,  without  any  evidence  of  conversion; 
the  return  of  eloigned  if  the  plaintiff  proves  a  taking,  and  unless  the 
defendant  shows  a  lawful  possession  would  be  evidence  of  conversion; 
and  so  certainly  would  be  a  delivery  to  the  defendant  upon  a  claim  of 
property.  It  seems  to  me,  therefore,  that  without  a  return  of  the  sheriff, 
or  an  agreement  of  the  parties  as  to  the  eoods,  which  are  the  principal 
subject  of  the  writ,  the  court  would  not  b§  able  to  give  any  judgment 
appropriate  to  the  form  of  action. 

I  think,  therefore,  that  the  plea  is  an  answer  to  the  action.  Perhaps 
it  is  properly  a  plea  to  the  jurisdiction  of  the  court,  assuming  the  act  of 
1705  as  requiring  the  security  to  be  taken  as  a  condition  precedent  In 
that  aspect  the  appearance  is  of  no  consequence.  At  present  I  overrule 
the  demurrer,  and  if  the  defendants  apply  I  will  give  them  leave  to 
withdraw  this  plea  and  appearance,  as  I  am  of  opinion  that  they  cer« 
tainly  were  not  bound  to  appear  and  plead,  and  under  the  circumstances, 
as  they  might  well  conclude,  when  served  with  the  writ,  that  it  had  been 
duly  executed,  it  is  a  case  in  which  they  ought  not  to  be  held  to,  their 
appearance. 

bemurrer  overruled. 

Oeorge  W.  Arundel  and  Zr.  Hir«ty  Esqs.,  for  plaintiff 
David  Webeter,  Esq.,  for  defendant. 


1.  Defendant  came  to  this  city  by  reason  of  a  forged  telegram,  and  was,  on  his  arrival, 

served  by  deputy  sheriff.  The  burden  of  proof  is  upon  plaintiff  to  explain  how 
the  deputy  sheriff  knew  of  his  arrival. 

2.  If  defendant  is  decoyed  into  the  jurisdiction  of  the  court  by  the  plaintiff  or  any 

one  on  his  behalf,  the  service  will  be  set  aside. 

Rule  to  set  aside  service  and  auash  writ. 

The  defendant,  a  resident  of  Bucks  county,  was  telegraphed  for,  and 
came  in  response  to  the  telegram  to  this  city,  and  was  shortly  after  his 
arrival  served  with  a  capias  in  an  action  for  slander. 

Defendant's  counsel  cited  as  to  when  service  in  civil  suit  will  be  set 
asi^e,  where  criminal  prosecution  used  for  purpose  of  bringing  defendant 


[Leg.  Int.,  Vol.  SO,  p.  46.] 
Hevener  va.  Heist. 
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within  jurisdiction  of  court  for  the  purpose  of  then  suing  him  civilly. 
Addicks  vs.  Bush,  1  Pbiia.  R.  19 ;  Chmmanwealth  vs.  Daniels,  6  PennicL 
Law  Journal,  330 ;  Benninghoff  vs.  OsweU,  37  How.  Pr.  Ren.  235, 

As  to  when  service  will  be  set  aside  if  defendant  is  decoyed  into  juris* 
diction  of  court.  Union  Sugar  ReArdng  Company  vs.  Mathiesan,  2  Cliff 
C.  C.  Rep.  309 ;  Williams  vs.  Beed,  5  Dutch  (1^.  J.),  385 ;  Carpenter  va 
Spooner,  2  Sand.  717 ;  OoupU  vs.  Simonsonj  3  Abb.  Pr.  Rep.  474 ;  Met- 
calf  vs.  Clarkf  41  Barbour*  45. 

Opinion  delivered  February  1,  1873,  by 

Shabswood,  J. — I  am  satisfied  upon  the  depositions  that  the  defend- 
ant was  decoyed  into  this  jurisdiction,  if  not  by  the  plaintiff  himself,  bji; 
some  one  acting  in  his  behalf.  The  defendant  was  telegraphed  to  by 
some  one  in  the  name  of  Hoffman,  Come  down  by  three  o'clock  trains 
Meet  me  at  Merchants*  Hotel."  The  defendant  is  a  member  of  the  bar  and 
was  acquainted  with  Jacob  Hoffman.  Jacob  Hoffman  testified  that  he- 
never  sent'such  a  despatch.  Two  other  gentlemen  of  the  same  name  of 
Hoffman  were  examined,  with  the  same  result.  The  defendant  testified 
that  he  knew  no  other  persons  in  Philadelphia  of  that  name.  When 
Mr.  Heist  came  down  to  Philadelphia  in  obedience  to  the  telegram,  and 
went  to  the  Merchants'  Hotel,  he  was  immediately  arrested  there.  Under 
these  circumstances  I  am  clearly  of  opinion  that  it  was  incumbent  out 
the  plaintiff  to  produce  the  sheriff's  deputy  who  made  the  arrest,  in 
order  to  show  that  it  was  not  by  the  instruction  of  the  plaintiff  or  his 
attorney  that  he  went  with  the  writ  at  that  time  to  that  place  to  arrest 
the  defendant 

Rule  absolute. 

Wm.  H.  Eichelberger  and  Beiyamin  L.  Temple,  Esqs.,  fcr  plaintiff. 
Charge  M.  Dallas,  Esq^  for  defendant. 


1.  When  certain  memberi  of  a  partnership,  who  were  also  members  of  a  previoiM  firm 

which  was  indebted  to  the  new  firm,  applied  the  assets  of  the  new  firm,  without 
the  consent  of  their  partner  therein,  to  the  payment  of  the  debt  of  their  previous 
firm,  they  are  in  equity  liable  jointly  and  tevercUly  to  their  partner  for  his  share 
of  the  assets  thus  misappropriated. 

2.  The  act  of  April  14,  1838,  giving  a  remedy  at  law  to  parties  who  are  partners  of. 

several  firms  against  each  other,  did  not  take  away  the  previously  existing  remedy 
in  equity. 

Opinion  delivered  February  8,  1873,.  by 

Sharswood,  J. — When  this  case  was  before  me  on  exceptions  to  the 
first  report  of  the  master,  I  dismissed  all  the  exceptions  but  the  twenty- 
second,  twenty  fourth  and  twenty-fifth.  The  administratrix  of  Ulp, 
having  been  made  a  party  and  filed  an  answer,  that  defect  in  the  proceed- 
ing is  supplied.  The  other  two  exceptions  were  grounded  upon  the 
objection  that  the  master  had  reported  an  account  of  the  plaintiff  with 
the  firm  of  Raiguel  &  Co.,  No.  3,  of  which  firm  alone  he  was  found  to 
be  a  member,  had  recommended  a  decree  in  his  favor,  against  the  other 
members  of  that  firm,  and  had  not  made  a  final  settlement  of  the  part- 
nership, by  ascertaining  the  balances  due  by  and  to  each  partner  separately. 


[Leg.  Int,  Vd.  30,  p.  62.] 

Wentworth  vs.  Raiguel. 
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I  saw  then  nothing  on  the  face  of  the  report  which  ought  to  vary  the 
rules  which  seem  to  be  well  settled  in  regard  to  partnership  aceouDts 
generally.  It  was  accordingly  referred  back  to  the  master  to  reconsider 
and  report  as  to  these  matters. 

Upon  his  supplemental  report,  he  finds  very  distinctly,  and  there  is  no 
evidence  before  me  upon  which  I  can  re-examine  that  finding,  that 
nothing  else  remains  to  be  settled  between  the  partners,  irrespective  of 
the  amounts  due  on  account  of  John  Wentworth's  interest  m  No.  3." 
He  has  also  found  that  this  indebtedness  of  the  firm  of  Raiguel  &  Co., 
No.  8,  to  John  L.  Wentworth,  arose  entirely  from  misappropriation  by 
the  other  members  of  the  firm,  who  were  members  of  the  firm  No.  2,  of 
the  assets  of  No.  3,  to  the  payment  of  the  debts  of  No.  2.  He  hence 
draws  the  conclusion,  that  the  members  of  No.  2,  who  are  members  of 
Ih,  3,  are  liable  to  the  plaintiff  in  solido.  It  would  follow  that  iustioe 
could  be  done  in  no  other  way,  than  by  a  decree  against  the  defend- 
ants in  dolidOf  and  until  one  or  more  of  these  defendants  pay  this 
amount,  there  can  be  no  decree  as  between  themselves,  settlmg  their 
respective  contributory  shares.  That  must  be  left  to  a  subsequent  pro- 
ceeding. 

If  these  facts  were  stated  in  the  former  report,  I  fiiiled  to  extract  them 
from  it,  or  they  were  not  distinctly  brought  to  my  notice.  They  very 
much  affect  the  view  to  be  taken  of  the  case.  To  simplify  the  matter,  if 
the  assets  of  a  firm  of  A,  B,  &  C,  are  applied  to  pay  the  debts  of  a 
former  firm  of  A  &  B,  without  the  consent  of  C,  it  would  seem  that,  as 
A  &  B  would  be  liable  to  answer  in  mlido  to  the  firm  of  A,  B,  &  C, 
A  &  B  must  in  equity  be  held  in  solido  to  C  for  his  share  of  such 
debts.  Prior  to  the  act  of  April  14, 1838,  P.  L.  457,  the  firm  of  A,  B, 
&  C  could  not  have  maintained  an  action  at  law,  against  the  firm  of  A 
&  B.  The  appropriate  remedy  of  C  would  have  been  a  bill  to  account. 
If,  as  the  master  reports,  all  other  accounts  between  the  members  of  the 
firm  of  A,  B,  &  C  nave  been  settled,  except  what  ^rows  out  of  this  mis- 
appropriation of  the  assets  of  A,  B,  &  C,  to  the  injury  of  C,  I  see  no 
objection  to  such  a  decree  as  will  do  justice  between  the  parties.  I 
observe  that  the  bill  distinctly  avers  the  fiuit  of  the  misappropriation. 
It  follows,  that  until  either  A  or  B  pay  this  debt  for  which  they  are 
jointly  and  severally  liable,  what  they  respectively  owe  each  other 
cannot  be  ascertained  and  settled.  The  act  of  1838,  which  gave  the 
remedy  at  law,  did  not  take  away  the  previously  existing  remedy  in 
equity. 

On  the  whole,  then,  I  have  come  to  the  conclusion  to  dismiss  these 
exceptions,  and  confirm  the  report 
Decree  accordingly. 
W.  J.  MeElray,  Esq.,  for  plaintiff. 
G,  M.  DalloB  and  «/.  E.  Oowen,  Esqs.,  for  defendants. 
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[Leg.  Int.,  Vol.  30,  p.  62.] 

Morris,  Trustee,  vs.  Bancroft  d  al. 

A  ground-rent  reserved  in  "lawful  sUver  money  of  the  United  States,  each  dollar 
weighing  17  dwt  6grs.,  at  the  least,"  can  be  paid  in  gold  coin. 

This  was  a  case  stated  on  a  ground-rent  deed  in  1857,  reserving  a 
rent  in  **  lawful  silver  money  of  the  United  States,  each  dollar  weighing 
17  pennyweight  and  6  grains  at  the  least." 

Opinion  delivered  February  8,  1873,  by 

Sharswood,  J. — It  will  not  be  worth  while  to  discuss  the  question 
presented  by  the  case  stated  on  principle.  I  would  find  it  difiieult  to 
do  80.  But  I  must  consider  one  thing  as  settled  by  the  Supreme  C  ourt 
of  the  United  States,  that  Congress,  under  the  power  to  coin  money  and 
regulate  die  value  thereof,  can  settle  conclusively  the  value  of  a  dollar, 
60  as,  at  least,  to  reach  and  bind  all  subsequent  contracts.  It  is  necessary, 
in  order  to  enable  them  to  do  this,  that  they  should  have  power  to  say 
what  the  relative  value  of  gold  and  silver  shall  be  in  the  coinage.  The 
proportional  value  of  gold  and  silver  in  all  coins  is  settled  then  by  the 
acts  of  Congress  of  18th  of  January,  1837,  Brightley's  Digest,  1852. 
AAer  providing  for  the  weight  of  the  respective  gold  and  silver  coins, 
it  is  provided  that  for  all  sums  whatever,  the  eagle  shall  be  a  legal  tender 
for  ten  dollars,  and  the  quarter  eagle  for  two  and  a-half  dollars.  So  by 
the  act  of  March  3,  1849,  Ibid.,  "  for  all  sums  whatever  the  double  eagle 
shall  be  a  legal  tender  for  twenty  dollars,  and  the  gold  dollar  shall  be  a 
l^al  tender  for  one  dollar."  I  cannot,  it  seems  to  me,  strike  out  of  the 
contract  the  words  "dollar"  and  "lawful  silver  money  of  the  United 
States."  And  the  acts  of  Congress  have  declared,  without  re^rd  to  the 
weight  of  the  silver  dollar,  whether  it  be  of  the  weight  provided  before 
January,  1837,  or  since,  that  a  gold  dollar  shall,  in  legal  tenders  upon 
all  contracts,  be  equal  to  it  in  value. 

Judgment  for  tne  plaintiff  $692.42,  coin,  with  interest  from  Decem- 
ber 1, 1872. 

William  Henry  Rawle  and  R.  C.  MeMuririe^  Esqs.,  for  plaintiff. 
£1  Spencer  MUUr^  Esq.,  for  defendants. 

[Leg.  Int,  Vol.  80,  p.  62.] 
Spering  vb.  Smith  et  al. 
The  costs  allowed  in  equity  proceedings  are  subject  to  the  discretion  of  the  court. 
Taxation  of  defendant's  bill  of  costs.    In  equity,  December  11, 1872. 

I. 

0.  Printing  demurrer  of  defendant. 

Objected  to  because  the  demurrer  was  overmled  by  the  court.  AUowed 
by  prothonotary,  because  it  was  a  part  of  the  pleadings  in  the  cause,  and 
therefore  embraced  in  rule  3,  CifuUy  practice  $47  20 

b.  Printing  answer  of  defendants   48  50 

II. 

o.  Drawing  demurrer  for  defendant— Ashtou  ~  $8  40 

6.  Drawing  answer  for  defendant — Ash  ton   39  00 

e.  Two  motions  and  notice  to  opposite  counsel   40 

The  other  portions  of  this  general  item,  not  allowed.  They  are  for 
"  copies  to  keep,"  and  are  predicated  upon  the  fourth  item  of  "  parties' 
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costs/'  in  the  equity  fee  bill  (without  date),  established  about  the  year 
1846.  But  the  new  rules  of  equity  practice  adopted  May  27,  1865| 
require  these  pleadings  to  foe  printed,  and  the  former  rule  for  supplying 
manuscript  copies  is,  in  my  opinion,  abrogated. 


1.  Examiner,  There  were  about  190  pages  of  matter  or  testimony 
taken  by  the  examiner,  which,  according  to  the  equity  fee  bill,  mhick 
allows  five  cents  per  line  of  ten  words,  would  amount  to  $326.40 ;  eleven 
affidavits  at  121  cents  each,  $1.37 ;  and  exhibits  at  25  cents  each ;  the 
number  of  these  on  part  of  the  defendant  was  not  precisely  shown,  but 
enough  was  shown  to  justify  the  allowance  claimed  as  above,  namely, 
$400. 

2.  Master's  fee. 

In  considering  the  question  of  the  allowance  of  the  sum  herein  char^  : 
1.  The  large  amount  claimed  in  dbpute  must  be  taken  into  view.  2.  The 
number  of  days  the  master  sat  to  hear  the  arguments  of  counsel,  and  the 
time  taken  in  the  examination  of  the  authorities  cited,  and  in  making  up 
the  report 

The  sum  in  controversy  exceeded  one  and  a  half  million  of  dollars ; 
the  master  sat  twenty  or  more  days  in  hearing  the  arguments,  and  he 
was  occupied  more  than  thirty  days  in  the  examination  of  the  numerous 
authorities  cited  by  counsel,  and  two  or  three  days  in  writing  out  hb 
report. 

It  is  true  that  the  charge  seems  large,  nevertheless,  in  view  of  the 
protracted  services  of  the  master,  which  extended  from  the  28th  of 
April,  1868,  to  the  20th  of  August,  1870,  a  period  of  two  years  and  four 
months,  I  feel  authorized  to  sustain  the  charge  herein  made. 

1.  It  was  contended  by  the  learned  counsel  for  the  exceptions  to  the 
bill,  that  the  master's  fee  should  be  limited  to  that  allowed  by  a  recent 
act  of  assembly  to  auditors,  on  the  principle  that  the  duties  were 
analogous. 

2.  That  the  plaintiff  being  primarily  responsible  for  the  master's  fee, 
he  ought  to  have  been  consulted  in  refer^oe  to  it  This  was  not  done, 
nor  was  he  notified  of  it ;  nor  had  he  any  knowledge  of  the  amount  of 
the  master's  fee,  or  of  its  payment,  until  this  bill  of  costs  was  filed. 

8.  That  there  is  an  impropriety  and  irregularity  in  the  master  in 
asking  for  his  fee  from  the  defendants,  in  whose  fiivor  the  report  was 
made. 

The  prothonotary  is  of  opinion  that  the  act  of  assembly  in  relatbn  to 
auditors  does  not,  either  directly  or  indirectly,  apply  in  this  case.  The 
new  equity  rules  allow  the  master  a  compensation  for  his  services, 
"  having  regard  to  all  the  circumstances  of  the  case." 

2.  It  would  certainly  be  a  proper  and  convenient  practice  that  the 
opposite  party  should  be  notified  of  the  amount  charged  by  the  master 
Jbefore  it  was  paid  by  the  party  in  whose  fiivor  the  report  was  made. 
But  there  is  no  rule  requiring  it  Previous  to  the  adoption  of  the 
present  equity  rules,  the  master  was  not  required  to  file  his  report  until 


IIL 


Parties'  ooate  for  fees  paid  by  tiiem : 

Examiner  

Master  


...  $400  00 

...  1000  00 
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liis  fee  was  paid.  Now  the  master  is  not  permitted  to  retain  his  repoit 
as  a  securitj  for  his  compensation,  but  it  is  usual  for  him,  ana  in 
accordance  with  the  rules  he  is  permitted  to  receive  his  fee  before  he 
files  his  report,  from  either  party  who  is  willing  to  pay  him. 

The  amount  of  this  fee  is  of  course  a  matter  to  be  fixed  by  the  oourt 
in  its  discretion  when  a  proper  appeal  is  made  to  it.^ 

As  at  present  advised,  and  in  view  of  all  the  circumstances  of  the 
case,  I  will  allow  the  charge  herein  made  and  paid  to  the  master. 

J.  Ross  Snowdek,  ProihoMiary. 

fieeapiiulation. 


L  Printing  demurrer  of  defendant..   $47  20 

Printing  answer  of  defendant  -   48  56 

II.  Drawing  demurrer  of  defendant — Ashton   8  46 

IXrswing  answer  of  defendant — Ashton.   59  00 

Two  motions  and  notioes  to  opposite  oounsel   40 

ni.  Parties'  costs  for  fee  paid  examiner   400  00 

do.       do.       do.      master   1000  00 

IV.  Witnesses'  fees  «...  12  60 


$1556  00 

On  February  1, 1873,  Justice  Sharswood  confirmed  the  report  of  the 
prothonotary,  with  the  exception  of  the  roaster's  fee,  which  was  reduced. 

The  prothonotary  was  attended  by  George  Biddle,  Esq.,  for  bill  of 
costs,  and  by  J.  HovKurd  Oendell,  Esq.,  contra. 

[Leg.  Int,  Vol.  81,  p.  53.] 

The  Board  op  Missions  op  the  Diocese  op  Pennsylvania  v$. 
The  Society  fob  the  Advancement  op  Christianity  iw 
Pennsylvania. 

The  bequest  for  missionary  work  in  .the  diocese  of  Pennsylvania  is  a  charity  to  be 
administered  upon  the  enlarged  and  liberal  principlea  wnich  courts  of  equitj  have 
always  applied  to  such  trusts. 

The  meaaing  of  a  testator  depends  upon  what  his  words  meant  at  the  time  they  were 
used. 

The  plaintiff^  in  this  case  were  not  the  persons  referred  to  under  the  same  name  in  the 

will.   They  are  not  competent  to  administer  the  trust. 
The  defendants  are  competent 

Statement  of  the  ease, — ^Thomas  Masters  Clark,  of  the  city  of  Phila- 
delphia, a  member  of  the  Advancement  Society,  by  his  will  bearing 
date  the  28th  day  of  October,  1864,  and  duly  admitted  to  probate  in 
the  said  city  on  the  28d  of  October,  1867,  ailer  devising  tho  income  of 
the  whole  of  his  estate  to  the  use  of  his  sister,  Sarah  Clark,  for  life, 
directed  that  upon  her  death,  said  estate  should  be  converted  into 
money,  and  that  after  the  payment  of  certain  legacies,  one-third  of  the 
residue  should  go  "  to  the  Society  of  the  Protestant  Episcopal  Church 
for  the  advancement  of  Christianity  in  Pennsylvania,  to  be  used  in  the 
missionary  work  in  the  diocese  of  {Pennsylvania,  if  they  are  engaged  in 
that  work,  otherwise  to  be  paid  by  them  to  the  board  of  missions  of  the 
diocese  of  Pennsylvania  for  the  same  purpose." 

The  testator  died  on  or  about  the  day  of  October,  1867.  His 
sister,  Sarah  Clark,  the  devisee  for  life,  died  on  or  about  the  16th  day 
of  March,  1869,  and  on  the  23d  day  of  April,  1872,  the  executor  of  said 
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testator  paid  to  the  defendants  the  sum  of  $3744.84  (three  thousand 
seven  hundred  and  forty-four  dollars  and  eighty-four  cents)  on  account 
of  the  share  of  the  residuary  estate  so  as  aforesaid  bequeathed  to  them. 

The  plaintiffs  demanded  that  this  money  should  be  paid  diem. 

In  1859,  the  defendants,  in  compliance  with  a  request  of  the  conven- 
tion of  the  diocese  of  Pennsylvania,  retired  from  missionary  operations 
in  the  diocese. 

The  diocese  of  Pittsburg  was  set  off  from  the  old  diocese  of  Penni^l« 
vania  in  1866. 

The  diocese  of  Central  Pennsylvania  was  established  in  1871.  Since 
that  event,  the  five  counties,  Philadelphia,  Bucks,  Montgomery,  Chester 
and  Delaware,  constitute  a  complete  diocese  under  the  title  of  the  diocese 
of  Pennsylvania. 

At  the  annual  meeting  of  the  Advancement  Society,  January  6, 1 872, 
certain  amendments  to  the  constitution  were  adopted,  by  which  the  new 
order  of  things  was  recognized,  the  following,  among  other  clauses,  being 
part  of  the  constitution : 

"  The  bishops  of  the  diocese  which  are  or  may  be  in  the  State  shall 
"be  ex-officio  presidents  of  the  society.  The  senior  bishop  present  at  any 
meeting  shall  preside."  The  board  of  trustees  shall  have  power,  "among 
other  things,"  to  send  forth  missionaries  under  the  sanction  and  direction 
of  the  ecclesiastical  authority  of  the  diocese  to  which  they  may  be  sent 

At  the  annual  meeting  of  the  Advancement  Society  in  January,  1873, 
they  directed  notice  to  be  given  to  the  authorities  of  the  present  diocese 
of  Pennsylvania,  that  owing  to  changed  circumstances,  they  recalled  their 
pledge  given  in  1859,  and  resumed  all  powers  held  in  abeyance. 

The  societjr  is  now  doing  missionary  work  in  the  diocese  of  Pittsburg, 
and  in  the  diocese  of  central  Pennsylvania. 

The  plaintiffs  are  a  missionary  board  appointed  by  the  convention  of 
the  present  diocese  of  Pennsylvania. 

The  defendants  are  not  a  diocesan  institution,  but  a  voluntary  asso- 
ciation chartered  by  the  Commonwealth  of  Pennsylvania  in  1810. 

The  defendants  refused  to  pay  the  money  as  requested,  asserting  their 
own  right  to  administer  the  charity  under  the  will,  but  expressed  a 
willingness  to  join  in  an  amicable  effort  to  obtain  a  judicial  decision  of 
the  question. 

The  cause  was  argued  on  bill  and  answer  January  26, 1874,  before 
Judge  Sharswood. 

Opinion  delivered  January  31, 1874,  by 

Sharswood,  J. — The  bequest  of  Thomas  M.  Clark  to  the  defendant 
of  one-third  of  his  estate,  "  to  be  used  in  the  missionary  work  of  the 
diocese  of  Pennsylvania,"  is  beyond  all  question  a  charity,  to  be  admin- 
istered upon  the  enlarged  and  liberal  principles  which  courts  of  equity 
have  always  applied  to  such  trusts.  What  then  did  the  testator  mean 
by  the  diocese  of  Pennsylvania?  At  the  date  of  his  will  it  was  an  eccle- 
siastical jurisdiction,  comprehending  the  entire  State.  He  intended  that 
all  parts  of  the  State  should  enjoy  the  benefit  of  his  bequest  Had  the 
diocese  been  subsequently  divided  into  three  dioceses,  with  different 
names,  it  would  hardly  be  pretended  that  any  one  of  them  would  have 
been  entitled  to  the  exclusive  benefit  of  the  charity.   K  there  were  no 
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trustee  competent  to  administer  the  charity  in  the  wide  extent  intended 
bj  the  testator,  a  curious  question  might  arise.  But  it  is  not  disputed 
that  at  the  present  time  the  defendants  are  fully  competent.  Why  then 
should  the  administration  be  transferred  to  the  plaintifis,  who  are  con- 
fessedly incompetent?  It  is  true  they  are  in  name  the  board  of  missions 
of  the  diocese  of  Pennsylvania,  but  not  the  board  of  the  diocese  of  Penn- 
sylvania, as  contemplated  and  intended  by  the  testator.  They  are  the 
iJoard  of  missions  of  a  different  diocese — with  jurisdiction  only  over  five 
counties  in  the  eastern  part  of  the  State — a  small  part  of  the  field  within 
the  view  of  the  testator  at  the  time  of  the  date  of  the  will,  with  no  power 
to  engage  in  missionary  work  beyond  the  limits  of  those  counties.  I  bee 
no  good  reason,  looking  to  the  substantial  intent  of  the  testator,  why  a 
court  of  equity  should  decree  the  transfer  of  the  administration  of  this 
charity  from  the  defendants  to  the  plaintiffs.    Bill  dismissed  with  costs. 

Joseph  (7.  Fraley  and  William  M,  Tilghman,  Esqs.,  for  plaintifis. 

W,  W,  Montgomery  and  P.  P,  Morris,  Esqs.,  for  defendants. 


A  person  may  proceed  in  for  compensation  for  services,  under  a  contract  with  an 

association,  althongh  he  was  one  of  its  members  and  one  of  the  signers  of  the  contract. 

Exceptions  to  master's  report.  Opinion  delivered  March  1,  1873,  by 
Agnew,  J. — This  is  a  peculiar,  and  not  a  clear  case.  I  am  inclined  to 
think,  however,  that  the  plaintiff  is  entitled  to  compensation  under  the 
contract  of  December  21, 1867.  Being  himself  a  member  of  the  associ- 
ation, and  one  of  the  signers  of  the  contract  with  himself,  he  has  no 
remedy  by  action  at  law,  as  the  District  G)urt  held  in  an  action  on  the 
covenant.  (For  opinion  of  Hare,  P.  J.,  see  7  Phila.  R.  179.)  That  he 
performed  services  under  the  agreement  is  undeniable,  and  it  will  be 
singular  if  there  be  no  remedy  at  law  or  in  equity  to  recover  compensa- 
tion. The  difficulty  in  the  case  seems  to  flow  from  the  original  adven- 
ture having  come  to  an  end,  and  the  fault  of  this  the  rejport  of  the  mas- 
ter eventuallv  places  at  the  door  of  the  plaintiff.   But  is  this  a  reason  to 


The  original  purchase  through  Gilmore  and  McManus  fell  through, 
but  not  by  any  fault  of  the  plaintiff.  When  he  arrived  at  Durango,  he 
found  he  had  no  title  which  would  enable  him  to  take  possession  of  the 
mines  and  work  them,  in  consequence  of  the  purchase  money  not  being 
paid  to  Mr.  Sanchez  by  the  first  purchaser.  He  negotiated  with  Sanchez, 
and  purchased  from  him  directly,  and  on  better  terms.  But  he  could 
not  go  on  under  the  new  arrangement,  without  submitting  his  acts  to  his 
associates  for  ratification.  This  he  did  by  returning  to  Philadelphia. 
They  ratified  his  purchase,  and  tried  to  raise  means  to  pay  the  purchase 
money,  but  after  considerable  delay  failed.  Here  the  master  lays  the 
fault  at  Price's  door,  because  he  was  a  member  of  the  association.  But 
it  is  not  in  the  case,  that  they  raised  their  proportions,  and  he  failed  to 
raise  his.  The  adventure  fell  through  bv  a  common  fault.  But  the 
plaintiff  had  earned  a  portion  of  salary  before  this  failure.  He  had  gone 
to  Mexico  under  the  agreement,  and  visited  the  mines,  and  the  original 
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purpose  fell  through  by  no  feult  of  his.  When  it  fell  through,  he  en- 
deavored to  carry  it  out  by  a  new  arrangement,  and  performed  his  duty 
to  the  best  of  his  power,  and  his  effort  was  ratified.  How,  then,  can  the 
subsecjuent  failure  of  the  association  to  carry  the  substituted  arrange- 
ment into  effect  deprive  him  of  his  reward  for  cervices  actually  rendered 
under  the  agreement? 

This  brings  the  case  to  the  question,  did  he  earn  anything  under  the 
agreement?  The  master  interpreted  it,  that  the  salary  was  only  for 
working  the  mines;  and  not  having  done  so,  and  not  having  made  silver 
bars,  the  prescribed  medium  of  payment^  the  plaintiff  is  entitled  to 
nothing  under  the  agreement. 

True,  the  annual  salary  is  for  working  the  mines,  the  chief  and  con- 
tinued subject  of  reward;  but  does  the  agreement  include  no  more? 
Does  it  not  include  the  initiatory  services  also  ?  I  think  so.  The  agree- 
ment of  the  plaintiff  was  to  do  two  things.  First,  to  proceed  as  agent 
and  attorney  of  the  association  from  Philadelphia  to  the  mines  of  Mr. 
Sanchez  in  the  Guanacevi  mining  district  in  Mexico,  examine  the  mines 
and  ascertain  their  fitness.  Second,  to  take  possession  and  work  them 
for  the  association.  For  these  services,  but  one  compensation  was  pro- 
vided in  the  agreement— a  salary  of  $5000,  payable  in  quarterly  instal- 
ments, the  first  beginning  on  the  1st  of  April  following.  The  contem- 
plated year  in  the  contract  began,  therefore,  on  the  Ist  of  January,  1868. 
The  date  of  the  contract  bein^  December  21,  1867,  the  duties  of  the 
plaintiff  necessarily  bepin  within  ten  days,  and  at  Philadelphia,  the  place 
of  starting.  Now,  although  working  the  mines  was  the  chief  service  for 
which  the  salary  was  contemplated,  the  absence  of  all  other  compensa- 
tion, and  time  the  salary  was  to  begin,  together  with  evident  justice  of 
compensation,  makes  it  clear,  that  the  salary  included  the  initiatory,  as 
well  as  the  last  named  services.  It  could  not  have  been  the  intention, 
that  the  plaintiff  should  make  a  long,  dangerous,  and  toilsome  journey 
in  mid-winter,  to  a  remote,  wild,  and  semi-barbarous  region,  there  to 
exercise  his  skill  and  judgment  in  determining  the  character  and  avail- 
ability of  the  mines,  make  preparations  for  mining,  and  only  begin  the 
working  of  them,  months  after  the  year  had  commenced,  and  yet  have 
nothing  for  services  so  arduous  and  so  valuable.  This  would  be  the  effect, 
if  the  contract  were  interpreted  as  understood  by  the  master.  Certainly 
such  could  not  have  been  the  purpose  of  the  parties.  The  payment  of 
the  $2000  for  expenses  cannot  alter  the  interpretation  of  the  contract. 
There  is  no  evidence  that  this  payment  was  understood  to  be  a  part  of 
the  agreement,  while  the  expenses  necessary  for  such  a  journey  and  to 
make  preparations  for  mining  would  be  great.  There  being  no  proof  to 
alter  or  modify  the  written  agreement,  its  interpretation  must  rest  upon 
the  writing  itself.  The  services  being  rendered  on  the  footing  of  the 
agreement,  and  before  the  adventure  fell  through,  it  seems  to  me  the 
plaintiff  is  entitled  to  a  due  proportion  of  his  salary.  This  would  be 
three  quarterly  instalments,  the  master  having  reported  that  the  enter- 
prise was  abandoned  in  October,  1868. 

The  finding  of  the  master  disposes  of  the  $2000,  consumed  in  neces- 
sary expenses,  excepting  so  much  as  the  plaiutiff  expended  in  payment 
of  his  son.  Though  no  cross-kill  was  filed,  the  sum  thus  illegally 
expended  would  be  a  fair  and  legitimate  abatement  from  the  plaintiff  s 
salary,  to  be  ascertained  and  reported  by  the  master. 
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The  exceptioDS  of  the  plaintiflT,  therefore,  are  sustained,  and  the  case 
is  referred  back  to  the  same  master,  to  find  the  balance  of  salarj  due 
the  plaintiff,  and  to  report  the  same  to  the  court  with  the  form  of  a  final 
decree  in  accordance  with  this  opinion. 

Thomas  R.  Eloock  and  WiUiam  J.  McElrmi,  Esqs.,  for  plainti£ 

Oeorge  Junkin,  Esq.,  for  Spencer  and  Firth. 

George  Northrapt  ^^sq.,  for  HasewelL 

[Leg.  Int,  Vol.  30,  p.  76.] 
Allen  va.  Buchanak. 

The  L^islatiire  otnnot  repeal  a  charter  granted  prior  to  the  ooutitiitioiialameiidmtnt 

of  1867. 

A  committee  of  the  Legislature  has  Dot  the  judicial  power  to  inyestigate  and  declare 
that  a  corporation  has  heen  guilty  of  unlawful  acts. 

Demurrer  to  narr.    Opinion  delivered  March  1,  1873,  by 

AoNEW,  J. — The  charter  of  the  Eclectic  Medical  College  of  Pennsyl- 
vania was  granted  by  act  of  assembly  in  1850,  before  the  amendment  of 
the  constitution  in  1857.  It  contains  no  power  of  repeal.  That  such  a 
charter  is  a  contract  between  the  State  and  the  corporations,  as  to  the 
franchises  granted,  is  well  settled.  Iron  City  Bank  vs.  City  of  PUteburgh^ 
1  Wr.  340.  Without  a  judicial  proceeding  to  declare  a  forfeiture  of  the 
charter  upon  cause  shown,  there  is  no  power  to  repeal  it  summarily. 
Erie  and  North  East  Railroad  Company  vs.  Casey,  2  Casey,  301 ;  Same 
Y$,Same,  1  Grant,  271 ;  Commonwealth  vs.  Pittsburgh  and  ConnelsviUe 
Railroad  Company,  8  P.  F.  Smith,  46-7.  The  act  of  22d  March,  1872, 
is  the  act  of  but  one  j^slHj  to  the  contract  without  a  power  reserved  in 
the  contract  to  authorize  the  State  to  do  the  act,  and  being  without  the 
consent  of  the  other  party  (the  corporators)  is  nugatory,  because  of  the 
Constitution  of  the  United  States,  Art.  1,  §  10,  and  the  Constitution  of 
the  State,  Art  9,  §  10,  forbidding  the  passage  of  laws  impairing  the 
obligation  of  contracts.  The  recital  in  the  preamble  of  the  act  of  1872, 
that  it  had  been  ascertained  by  evidence  produced  before  a  committee 
of  the  Senate,  that  the  Eclectic  Medical  College  had  been  guilty  of  unlaw- 
ful, discreditable,  and  dangerous  acts,  on  which  the  repeal  was  there- 
upon declared,  does  not  help  the  case.  The  committee  had  no  judicial 
power,  and  could  not  turn  itself  into  a  court  of  justice  to  take  jurisdic- 
tion, summon,  and  try  the  corporation  for  its  offences.  It  was  but  a 
portion  of  the  legislative  body  itself,  charged  with  a  function,  merely 
ancillary  to  legislation.  Its  judgment  was  no  more  than  the  judgment 
of  the  body  conferring  upon  it  the  power  of  inquiry.  The  act  of  1872, 
repealing  the  charter,  was  therefore  without  legislative  force  and  void. 
The  corporation  is  entitled  to  a  trial  in  due  course  of  law,  to  ascertain 
its  breach  of  duty,  before  its  charter  can  be  taken  away.  A  franchise  is 
a  valuable  privilege,  and  is  property  in  the  contemplation  of  law ;  and 
the  body  possessing  it  is  as  much  entitled  to  a  judicial  determination  of 
its  right  or  want  of  right,  to  hold  it,  as  a  natural  person  is  of  his  right 
to  his  lands  or  his  goods.  The  defendant  is  therefore  entitled  to  judg- 
ment upon  his  demurrer. 

The  demurrer  is  sustained,  and  judgment  thereupon  for  the  defend- 
ant, that  he  go  without  day  and  be  paid  his  costs. 

Wm.  H.  Staake,  Esq.,  for  plaintiff: 

Kinley  J.  Tener,  Esq.,  for  defendant 
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[Leg.Ini,Vol.  30,  p.  76.] 

Whsthak  w.  Pennsylvania  and  New  York  Canal  and  Eail- 
ROAD  Company  et  al. 

The  statute  of  limitations  is  a  good  plea  in  bar  of  an  action  upon  stock  wlilch  hu 
been  forfeited  oyer  six  years  for  non-payment  of  assessment. 

On  bill  and  plea.    Opinion  delivered  March  1, 1873,  by 

Agnew,  J. — ^The  plea  in  this  case  is  not  double.  He  sets  forth  a 
forfeiture  of  the  stock  in  question  for  non-payment  of  an  assessment,  not 
as  the  substantive  ground  of  the  plea,  but  as  an  absolute  and  distiuct 
act  of  denial  by  the  corporation,  of  the  plaintiff's  right  to  the  stock. 
Hence  it  is  not  set  forth  in  such  terms  of  legal  certainty  as  to  constitute 
a  legal  bar  in  and  of  itself ;  but  in  such  as  to  fix  a  positive  act,  and  a 
distinct  period  of  time  from  which  the  delay  of  the  plaintiff  shall  be 
counted  against  him.  This  being  only  inducement,  the  final  and  declar- 
ative assertion  in  the  plea  is  the  lapse  of  time  offered  as  an  equitable 
bar  to  the  plaintiff's  bill. 

In  the  case  of  MeKelvy  vs.  Blair,  decided  at  the  last  Pittsburgh  term, 
we  held  that  in  analogy  to  the  statute  of  limitations,  a  bill  for  an  account 
filed  more  than  six  years  after  the  dissolution  of  a  partnership,  the 
defendant  not  being  a  liquidating  partner,  and  no  proceeding  having 
been  taken  to  compel  an  account  in  the  meantime,  was  barred  by  lapse 
of  time.  This  had  been  substantially  decided  before  in  Hamilton  vs. 
Hamilton,  6  Harris,  29.  That  delay  is  regarded  in  equity  as  a  bar  to  a 
remedy  is  sustained  by  many  authorities,  some  of  which  will  be  found 
collated  in  Read  vs.  Ooodyear,  17  8.  &  R.  350.  See  also  AshhurH's 
Ajmeal,  10  P.  F.  Smith,  290;  Fleming  vs.  Calvert,  10  Wright,  498. 

The  claim  of  Whetham,  the  plaintiff  here,  is  purely  in  equity.  He 
claims  by  outstanding  certificates  of  stock  transferred  to  him,  not  pre- 
sented for  transfer  to  himself,  while  Miller,  who  has  the  legal  title  to  the 
stock  standing  in  his  name,  has  not  asserted  his  title  at  all,  and  is  made 
a  co-defendant.  These  facts  are  rightfully  assumed,  for  the  plaintiff  has 
set  forth  in  his  bill  no  excuse  for  his  delay,  and  has  not  replied  to  the 
plea  any  ground  to  relieve  himself  of  the  effect  of  facts  set  up  in  the 
plea.  The  question,  therefore,  on  the  bill  and  plea,  arises  solely  upon 
the  naked  efiect  of  ten  years  delay  after  forfeiture  of  the  stock,  be  that 
forfeiture  regular  or  irregular. 

There  is  a  class  of  cases  bearing  on  this  question  which  shows  that 
even  where  the  relation  of  the  parties  is  that  of  agent  or  attorney,  or  in 
a  partial  sense  confidential,  yet  delav  will  bring  the  party  who  ought  to 
have  demanded  an  account  or  settlement  within  the  operation  of  the 
statute  of  limitations.  Finney  vs.  Cochran,  1  W.  &  S.  112;  Alexander 
vs.  Leckey,  9  Barr,  120 ;  Laforge  vs.  Zane,  Ibid.  410 ;  Campbell  vs. 
Boggs,  13  Wr.  524 ;  Pittsburgh  and  Connelsville  Railroad  Company  vs. 
Byers,  8  Casey,  22;  Rhines  vs.  Evans,  16  P.  F.  S.  192.  The  principle, 
to  be  extracted  from  this  class,  is,  that  diligence  is  necessary  to  enable  a 
party  to  avoid  the  running  of  the  statute  of  limitations.  Hence,  though 
in  many  instances  a  demand  may  be  necessary  before  the  institution  of 
suit,  yet  the  want  of  it  when  it  is  the  party's  own  neglect,  will  not  stop 
the  running  of  the  statute.  In  this  case  the  plaintiff  was  in  default,  for 
though  holding  only  a  title  in  equity  by  the  assignment  of  the  certificate, 


Digitized  by 


SUPREME  COUBT  AT  NISI  PRIUS.  286 


he  made  no  demand  to  be  admitted  to  the  privilege  of  a  stockholder,  and 
his  claim  was  necessarily  unknown  to  the  corporation.  It  was  his  duty 
before  the  six  years  had  expired  to  ascertain  the  condition  of  the  stock, 
and  to  demand  a  transfer.  Had  he  done  so  he  would  have  found  the 
forfeiture  on  the  stock  entry,  and  would  have  at  once  been  prompted  to 
measures  to  set  it  aside  if  irregular. 

Haviner  these  views  of  the  case,  judgment  must  be  given  for  the  defend- 
ants on  the  plea. 

Michael  Arnold,  Jr.,  Esq.,  for  plaintiff, 

JcuMs  K  Oowen,  Esq.,  for  defendants.  * 


In  an  aetion  on  a  bond  for  $1481.50.  conditioned  that  the  defendant  should  improre  a 
certain  lot  by  a  specitied  time  ana  in  a  certain  manner :  Meld^  that  defendant  not 
having  performed  his  covenants.  Judgment  should  be  entered  for  the  amount  stated 
m  the  bond,  which  was  also  held  to  to  liquidated  damages. 

Rule  to  show  cause  why  judgment  shall  not  be  entered  for  want  of  a 
sufficient  affidavit  of  defence.    Opinion  delivered  January  11, 1873,  by 

Mebcub,  J. — The  plaintiff  declared  on  a  bond  under  seal  executed 
by  the  defendant  to  plaintiff,  bearing  date  March  9, 1869,  in  the  sum  of 
$1481.50|  conditioned  that  if  the  said  defendant  should  improve,  or 
caused  to  be  improved,  within  two  years  from  the  date  thereof,  on  the 
lot  that  day  conveyed  by  said  plaintiff  to  defendant,  by  the  erection  of 
dwelling-houses  fronting  on  Oxford  street,  each  to  be  similar  or  not 

inferior  to  those  built  by  Lewis  during  the  years  1868-69,  on  the 

north  side  of  Columbia  avenue,  etc.,  so  as  to  fully  comply  with  this 
agreement,  then  said  obligation  to  be  null  and  void,  or  else  to  be  and 
remain  in  full  force  and  virtue  as  liquidated  damages  for  the  non-com- 
pliance thereof." 

With  a  copy  of  the  bond'  the  plaintiff  filed  a  suggestion  under  oath, 
that  the  defendant  did  not  erect  or  commence  the  erection  of  any  house 
or  houses  such  as  are  in  said  bond  stipulated,  at  or  before  the  expiration 
of  two  years  from  the  execution  and  delivery  of  said  bond,  nor  were 
there  any  such  houses  erected  thereon,  nor  had  there  been  any  such. 

The  defendant  swears  that  he  has  a  full,  just  and  legal  defence  to 
said  action,  the  nature  of  which  he  gives,  and  is  substantially  this,  to 
wit:  that  about  the  time  he  purchased  the  aforesaid  lot  of  plaintiff  on 
the  northwest  comer  of  Seventeenth  and  Oxford  streets,  he  also  pur- 
chased one  other  lot  of  him  on  the  northwest  comer  of  Sixteenth  and 
Oxford  streets ;  that  the  reason  plaintiff  gave  for  requiring  said  bond, 
was  because  desired  said  first-mentioned  lot  to  be  improved,  and  thus 
enhance  the  value  of  surrounding  lots,  of  which  he  was  and  still  is  a 
large  holder;  and  to  indemnify  the  plaintiff  against  any  loss  which  he 
might  sustain  by  reason  of  the  failure  of  the  defendant  to  enhance  the 
value  of  ground  in  that  vicinity,  was  the  sole  object  for  which  the  bond 
was  given.  That  defendant  proceeded  to  erect  and  finish  two  houses  on 
the  lot  of  ground  at  the  corner  of  Sixteenth  and  Oxford  streets,  which 
houses  were  much  superior  in  character,  style  and  finbh  to  the  kind 
which  he  was  bound  to  erect  by  the  terms  of  his  contract,  and  to  the 


[Leg.  Ini,  Vol.  30,  p.  77.] 

Fox  w.  Snyder. 
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same  degree  increased  the  value  of  plaiotiflTs  property  And  that  the 
bond  bad  no  further  consideration  nor  significance,  beinff  no  part  of  the 
consideration  paid  for  said  lot.  Also,  that  defendant  subsequently  built 
upon  the  lot  of  ground  immediately  west  of  the  one  referred  to  in  the 
bond,  eighteen  dwelling-houses,  which  have  greatly  added  to  the  value 
of  plaintiff's  other  lots,  and  much  more  than  fulfilled  the  conditions  of 
tlie  bond.  That  he  has  further  entered  into  a  contract  with  a  responsi- 
ble builder  to  erect  upon  the  lot  of  ground  mentioned  in  said  contract, 
twelve  substantial  three-story  brick  houses,  that  the  necessary  papers 
have  been  prepared  and*work  upon  said  buildings  will  be  commenced 
in  a  few  days  upon  this  said  lot,  where  he  had  agreed  to  erect  two 
houses  only. 

It  will  be  observed  the  defendant  does  not  swear  that  he  has  erected 
any  dwelling-houses  upon  the  lot  on  which  he  agreed  to  build ;  nor  that 
he  has  erected  elsewhere,  any  one  similar  or  not  inferior  to  those  he  was 
obligated  to  build ;  but  that  he  has  erected  in  other  localities  several 
houses  whereby  the  plaintiff*  has  been  benefited  as  much  as  if  he  had 
fulfilled  his  contract.  This,  however,  is  a  question  not  given  to  the  defend- 
ant to  decide.  The  written  instrument  shows  the  only  contract  between 
the  parties.  The  defendant  does  not  aver  the  making  of  any  other  or 
different  one.  There  is  no  ambiguity  in  it.  It  clearly  expresses  what 
the  plaintiff  required,  and  what  the  defendant  agreed  to  perform.  A 
contract  to  sell  and  deliver  a  pair  of  horses  not  more  than  four  years 
old  suited  to  driving  in  a  carriage,  is  not  satisfied  by  a  tender  of  a  pair 
eight  years  old,  although  in  the  judgment  of  witnesses  the  latter  were 
much  more  valuable  to  the  vendee. 

The  defendant  avers  that  he  has  now  entered  into  a  contract  for  the 
erection  of  houses  on  the  lot  in  question,  yet  he  does  not  affirm  that 
they  are  to  be  of  such  a  descriptiou,  style  or  value,  as  required  by  the 
contract.    There  has  been  no  fulfilment  of  the  contract. 

What  then  is  the  measure  of  damages?  Is  the  sum  mentioned  in  the 
bond  to  be  deemed  a  penalty  or  liquidated  damages?  The  authorities 
have  not  been  uniform  nor  consistent  in  determining  the  line  of  separation. 
Great  importance  should  be  given  to  the  meaning  and  intention  of  the 
parties.  That  intention,  however,  need  not  be  deduced  from  the  lan- 
guage of  the  written  instrument  alone;  but  the  subject-matter  and  sur- 
roundings may  be  considered.  Hence  a  sum  expressly  stipulated  as 
liquidated  damages  will  be  relieved  against,  where  it  is  obviously  ts 
secure  the  payment  of  another  sum  capable  of  being  compensated  by 
interest.  So  on  the  other  hand  a  sum  denominated  a  penalty  or  for- 
feiture will  be  considered  liquidated  damages  where  it  is  fixed  upon  by 
the  parties  as  the  measure  of  the  damages,  because  the  nature  of  the 
case,  the  uncertainty  of  the  proof,  or  the  difficulty  in  establishing  the 
measure  of  damages,  have  induced  them  to' make  the  damages  a  subject 
of  previous  adjustment.  Streeper  vs.  Williams^  12  Wright,  450 ;  Poioell 
vs.  Borroughs  et  aL,  4  P.  F.  Smith,  329 ;  Pearson^ s  vs.  WiUums*  Admin- 
idrators,  26  Wendell,  630.  This  last  case  is  very  similar  to  the  one 
under  consideration.  Williams  sold  to  Pearson  certain  lots.  Pearson,  by 
writing  under  seal,  covenanted  to  erect  bv  a  day  specified,  on  some  part 
of  said  lots,  two  brick  houses,  or  in  default  thereof,  to  pay  said  Williams 
on  demand  after  the  day  specified,  the  sum  of  four  thousand  dollars.  It 
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was  held,  that  the  plaintiff  was  entitled  to  recover  the  specified  sum  as 
limiidated  damages. 

In  the  bond  executed  by  Snyder  the  sum  specified  is  not  stated  as  a 
penalty,,  either  in  the  obligatory  part  or  in  the  condition.  In  the  latter 
it  is  expressly  stated  to  be  liquidated  damages.  The  extent  of  the 
injury  sustained  by  the  plaintiff,  through  a  failure  of  the  defendant  to 
fulfil  the  contract,  is  very  uncertain.  It  would  be  extremely  difllicult  to 
prove.  The  amount  specified  is  not  large.  It  is  not  such  a  gross  sum 
as  usually  indicates  a  penalty.  Upon  the  other  hand,  it  clearly  indicates 
a  sum  which  the  parties  have  agreed  shall  fix  and  determine  the  leeal 
liability  of  the  defendant,  irrespective  of  what  the  actual  damages  might  be. 

Holding  then  that  the  damages  are  fixed  and  liquidated,  the  rule  is 
made  absolute. 

Silas  W.  Petta,  Esq.,  for  plaintiff. 

E.  8.  Harlatif  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  30,  p.  46.] 

In  the  matter  of  the  application  of  sundry  citizens  for  the  Charter  of 
Incorporation  of  the  "Tara  Benevolent  Society"  op  the  City 
OF  Philadelphia. 

The  Supreme  Court  will  not  approve  a  charter. 

Quare :  As  to  their  authority  under  the  new  constitution. 

Per  curiam.    January  26,  1874. 

We  decline  to  take  jurisdiction  of  this  application  for  the  present. 
The  original  jurisdiction  of  the  Supreme  Court  is  distinctly  defined  in 
the  30th  section  of  the  5th  allele  of  the  new  constitution.  It  declares 
"they  shall  have  original  jurisdiction  in  cases  of  injunction  where  a 
corporation  is  a  party  defendant,  of  habeas  corpus^  of  mandamus  to 
courts  of  inferior  jurisdiction,  and  of  quo  warra$ito  as  to  all  ofiScers  of 
the  Commonwealth,  whose  jurisdiction  extends  over  the  State,  but  shall 
not  exercise  any  other  original  jurisdiction*'  'The  21st  section  also 
declares,  that  "  no  duties  shall  be  imposed  by  law  upon  the  Supreme 
Court  or  any  of  the  judges  thereof,  except  such  as  are  judicial,  nor  shall 
the  judees  thereof  exercise  any  power  of  appointment  except  as  herein 
provided."    None  is  provided,  so  that  the  prohibition  is  absolute. 

The  power  to  grant  charters  of  incorporation  is  not  included  in  the  cases 
of  enumerated  jurisdiction.  What  the  nature  of  the  power  to  incor- 
porate is,  and  whether  it  is  excluded  by  the  operation  of  the  8d  and  21st 
sections,  or  either,  we  are  not  disposed  to  determine  now,  in  an  ea;  parte 
proceeding,  without  the  aid  of  our  two  absent  brethren,  and  a  full  argu- 
ment by  counsel,  upon  a  rule  to  show  cause. 

As  to  the  instrument  before  us,  it  may  be  proper  to  say,  that  in  the  case 
of  the  Alexander  Presbyterian  Church,  6  Casey,  154,  this  court  objected 
to  approving  a  charter  written  on  several  sheets  of  paper  and  sewed 
together.  This  one  is  put  together  with  eyelets  only,  and  a  sheet  could 
be  as  easily  removed  and  another  substituted  before  recording,  as  in  the 
case  of  sheets  sewed  together  with  thread. 

The  provision  for  future  membership  should  be  restricted  to  citizens 
of  the  State. 

This  instrument  is  therefore  declined,  and  an  approval  of  the  charter 
withheld  for  the  present. 
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[Leg.  Int.,  Vol.  30,  p.  60.) 

Houghton  v».  Rowley. 


An  exclusive  privilege  to  supply  the  lioenior  irith  artioles  to  be  manni^u^red  apon  a 
patenterl  machine,  under  a  license  described  as  "personal/'  will  not  authorise 
the  licensee  to  arrange  with  others  for  the  manufacture  and  supply. 

Exceptions  to  master's  report. 

This  was  a  bill  by  a  licensee  of  a  patent,  having  the  exclusive  privi- 
lege of  supplying  the  licensor  with  the  articles  manufactured  upon  the 
patented  machine,  so  long  as  he  should  be  able  and  willing  to  supply 
them  as  needed,  at  prices  as  low  as  those  whereat  the  licensor  could 
obtain  similar  ones  elsewhere,  and  averring  that  the  licensor  was  about 
to  manufacture  the  said  articles  (screw-rings  for  fruit  jars)  on  the  said 
machine,  and  had  hindered  and  prevented  the  plaintiff  firom  supplying 
the  rings  by  fraudulently  representing  that  the  plaintiff  had  not  such 
exclusive  privilege,  and  was  interfering  with  his  arrangement  with  third 
persons,  and  so  rendering  the  plaintiff's  performance  of  hb  undertaking 
difficult  or  impossible. 

The  license  itself,  and  so  much  of  the  contemporaneous  agreement, 
giving  the  exclusive  privilege,  as  bore  upon  the  case,  were  as  follows: 

Whereas,  Thomas  Houghton,  of  Philadelphia,  Pennsylvania,  did 
apply  for  letters  patent  of  the  United  States,  for  making  screw-rings  for 
fruit  jars,  the  oath  of  invention  in  the  said  application  bearing  date 
December  3,  1867,  and  the  said  application  having  been  declared  to 
interfere  with  thoss  of  F.  Doelbor  and  J.  L.  Mason  for  like  inventions; 

*'And  whereaSf  the  said  Thomas  Houghton  hath  assigned  all  his  interest 
in  and  to  the  said  invention,  and  in  and  «to  any  and  all  patents  which 
might  be  granted  for  the  same  to  S.  B.  .Rowley  of  Philadelphia ; 

"And  whereaSy  the  said  Houghton  is  desirous  of  acquiring  certain 
rights  and  privileges  under  any  and  all  letters  patent  which  may  be 
granted  for  the  said  invention : 

*^Now  this  indenture  witnesseth,  that  for  and  in  consideration  of  the 
premises,  I  have  granted,  and  by  these  presents  do  grant,  to  the  Kiid 
Thomas  Houghton,  his  heirs  and  assigns,  the  exclusive  right  and  privi- 
lege of  making  and  using  as  many  machines  as  he  may  desire  for  making 
screw-caps  of  any  kind,  or  any  other  article,  excepting  screw-rings,  for 
use  upon,  or  which  may  be  used  upon  fruit  jars." 

And  the  said  Rowley  further  grants  to  the  said  Houghton  the  exclu- 
sive privilege  of  manufacturing  upon  the  said  machine  screw-rings  for 
fruit  jars  for  him,  the  said  Rowley,  and  for  no  party  or  parties  what- 
soever, from  and  after  the  first  day  of  January,  a.d.  1870,  for  and  dur- 
ing such  time  as  the  said  Houghton  shall  continue  able  and  willing  to 
supply  the  said  rings  in  such  quantities  and  at  such  times  as  they  may 
be  needed,  and  at  prices  as  low  as  the  said  Rowley  might  be  able  to 
obtain  similar  rings  in  like  quantities  elsewhere,  the  said  exclusive 
right  being  personal  to  said  Houghton,  and  to  cease  and  determine 
when  he,  the  said  Houghton,  shall  fail  to  faithfully  keep  and  perform 
each  and  every  of  his  stipulations  as  to  the  manufacture  and  supply  of 
the  said  rings. 

The  section  of  the  agreement  bearing  upon  the  matter  in  dispute  was 
as  follows : 
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Third,  The  said  Rowley  doth  coveDant  and  agree  to  and  with  the 
said  Houghton,  that  from  and  after  the  first  day  of  January,  A.  d.  1870, 
the  said  Houghton  shall  have  the  exclusive  privilege  of  supplying  the 
said  Rowley  with  screw-rings,  made  substantially  after  the  manner  of 
the  specimens  annexed  to  these  presents,  and  marked  'A/  so  long  aa  he, 
the  said  Houghton,  shall  be  aole  and  willing  to  fully  and  promptly 
supply  the  said  rings  in  the  quantities  and  at  the  tiroes  they  shall  bo 
needed,  and  at  prices  as  low  as  those  whereat  the  said  Rowley  may  be 
able  to  obtain  similar  rings  in  like  quantities  elsewhere ;  and  the  said 
Rowley  doth  hereby  covenant  and  agree,  that  he  will  grant  to  the  said 
Houghton  such  license  and  privilege  as  shall  be  necessary  to  enable  the 
said  Houghton  to  manufacture  the  said  rings  for,  and  to  supply  them  to 
him,  the  said  Rowley,  for  use  upon  fruit  jars,  and  to  manufacture  screw- 
caps  and  sell  the  same  to  any  party  or  parties  whatsoever  for  uses  other 
than  for  fruit  jars;  and  the  said  Houghton  shall  not,  and  he  hereby  for 
himself,  his  heirs,  executors,  administrators  and  assigns,  covenants  and 
agrees  that  he  or  they  will  not  manufacture  or  supply  the  said  rings,  or 
cause  or  allow  them  to  be  manufactured  or  supplied  for  use  upon,  or 
which  may  be  used  upon  fruit  jars,  to  any  other  party  or  parties  other 
than  the  said  Rowley,  unless  by  and  with  the  consent  of  the  said  Rowley 
first  had  and  obtained  in  writing;  and  the  said  Rowley,  on  his  part, 
furthermore  covenants  and  agrees,  that  so  long  as  the  said  Houghton 
shall  faithfully  keep  and  perform  each  and  every  of  the  stipulations  by 
him  made,  or  hereafter  to  be  made,  in  reference  to  the  manufacture  and 
supply  of  the  said  screw-rings,  he,  the  said  Rowley,  will  not  exercise  his 
right  and  privilege  of  manufacturing  the  same,  or  of  causing  them  to  be 
manufactured  by  any  party  or  parties  other  than  the  said  Houghton." 

The  cause  was  referred  on  bill,  answer,  and  proofs,  to  George  M. 
Dallas,  Esq.,  as  master,  and  it  having  been  contended  before  him  by 
the  defendant,  that  the  plaintiff  was  not  able  to  supply  the  rings,  except 
by  employing  other  manufactirrers  to  make  them  for  him  (the  fact  was 
subsequently  so  found  by  the  master),  it  was  urged  on  the  part  of  the 
plaintiff,  that  the  term  of  the  license  and  agreement  would  be  answered 
by  such  arrangement,  and  that  there  must  exist  a  right  to  have  the 
rings  manufactured  by  others,  and  it  was  argue<l : 

1.  " Personal"  does  not  mean  "individual."  The  machine  must  b^ 
put  in  some  one's  hands,  and  as  well  in  those  of  agents  as  of  servants. 
The  phrase  "sub-contract"  assumes  the  question. 

2.  The  grant  is  suflScient,  the  qualification  being  coupled  with  the 
condition  for  the  performance  of  stipulation  as  to  "manufacture  and 
supply,"  and  the  contract  contemplating  it :  "  or  cause  or  allow  them 
to  be  manufactured  or  supplied  for  use."  As  the  plaintiff  had  the  right 
of  placing  the  machines  wherever  he  saw  fit,  nothing  is  gained  the 
defendant  by  his  construction  ;  whilst  the  other  construction  is  ruinous 
to  the  plaintiff. 

3.  If  there  be  a  doubt  equity  will  not  support  a  forfeiture.  A  licensee 
is  protected  in  equity  from  forfeiture  by  acts  under  mistaken  construc- 
tion. WiUon  vs.  Shermauy  1  Blatchford,  638.  And  one  may  justify 
under  authority  of  license.  Broxver  vs.  Hodges^  22  L.  J.  (N.  S.)  C.  B. 
194,  3  Res.  in  CrogaJLe's  case.  In  Dark  vs.  Johnson,  5  P.  F.  Smith,  171, 
there  were  seventeen  leases  which  were  supported. 
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4.  The  defendant  having  refused  to  accept  rings  from  the  plain- 
tiff except  upon  terms  found  by  the  master  to  have  been  fraudulent,  a 
tender  was  not  necessary. 

And  there  being  no  proof  of  the  "quantity  needed,"  or  notice  to 
plaintiff  that  any  quantity  was  required,  no  inability  on  the  part  of  the 
plaintiff  can  be  inferred.  Whister  vs.  De  La  Tour,  2  E.  &  B.  678, 22  L. 
J.  455,  Q,  B. ;  Frost  vs.  Knight,  Ex.  Ch.,  V.  American  Law  Times,  148. 

5.  The  defendant's  acts  showed  his  construction  to  be  the  same  as 
plaintiff's.  And  the  master  having  found  that  defendant  fraudulently 
prevented  the  plaintiff  from  making  contracts  with  others  for  the  sup- 
ply, it  is  too  late  to  insist  that  no  such  right  existed.  And  this  is  specially 
so  where  the  absence  of  the  right  is  set  up  to  create  a  forfeiture. 

For.the  defendant  it  was  submitted,  that  the  licensee  had  no  right  to 
employ  others  to  manufacture  the  rings  for  him. 

li  This  would  have  been  so  as  the  result  of  the  omission  of  the  word 
"  assigns  "  or  its  equivalent.  Thomas  vs.  Sorrell,  Vaughan,  351 ;  Dark 
vs.  Johnson,  5  P.  F.  Smith,  171 ;  Brooks  vs.  Bryan,  2  Story  C.  C.  525, 
543;  Troy  Iron  and  Nail  Factory  vs.  Coming,  14  Howard,  216  ;  Bub- 
her  Company  vs.  Goodyear,  6  Wallace,  8.  C.  Reports,  788.  And  this 
omission  is  the  more  significant,  as  it  is  used  in  the  other  grant  in  the  same 
license.  What  the  plaintiff  had  undertaken  to  do  was  to  sub-contract 
with  other  manu&cturers. 

2.  It  having  been  expressly  made  "personal,"  all  of  the  qualifications 
and  limitations  of  a  personal  license,  such  as  the  personal  confidence,  etc., 
were  annexed,  ex  vi  termini,  to  this  grant. 

3.  The  exclusive  privilege  of  supply  only  extended  to  rings  manufac- 
tured on  this  machine,  and  as  no  one  else  had  the  right  to  use  the 
machine,  the  right  to  supply  could  not  enlarge  the  license  to  use  the 
patented  machine. 

4.  The  real  object  of  the  contract  was  to  secure  to  plaintiff  a  manu- 
facturer's profit,  not  to  subject  defendant  to  a  middleman's  commission, 
and  to  allow  him  to  protect  himself  by  soliciting  proposals  in  the  open 
market. 

The  master's  report  upon  this  point  was  as  follows : 
"  It  is  clear,  as  already  appears  in  the  statement  of  the  facts  of  the 
case,  and  as  the  plaintiff's  argument  upon  one  point  admits,  that  the 
plaintiff  did  not  intend  to  confine  himself  merely  to  the  employment  of 
workmen  or  agents  to  assist  him  in  the  manufacture  of  rings  for  the 
defendant,  but  proposed  to  contract  with  other  independent  manufac- 
turers for  the  manufitcture  of  the  rings  by  them,  and  that  he  relied  upon 
them  (at  least  to  a  considerable  extent)  to  enable  him  to  furnish  the 
rings  to  the  defendant.  It  is  true  that  he,  and  not  those  he  thus  relied 
upon,  would  be  responsible  to  the  defendant  for  the  delivery  of  rings  of 
the  right  kind,  in  suflScient  quantity  and  at  proper  times  ;  but  it  is  no 
less  true,  that  in  thus  procuring  others  to  make  the  rings  he  would  not 
be  exercising  *  the  exclusive  privilege  of  manufiicturing '  for  the  defend- 
ant, but  of  selecting  the  persons  who  should  manufacture  for  him,  and 
that  the  profit  which  plaintiff  would  thus  realize  would  not  be  that  of  a 
manufacturer,  but  the  commission  of  a  broker  between  the  real  manufac- 
turer and  the  defendant,  which  the  latter  would  really  have  to  pay  in 
addition  to  the  price  of  the  articles.    The  master  does  not  think  that  it 
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was  the  intention  of  these  parties  in  making  the  agreement  and  license 
of  February  17,  1869,  to  give  to  the  plaintiff  the  right  to  make  any  suoh 
|>rofit ;  but  that  the  lioense  to  the  plaintiff  was  ffranted  in  puVsuanoe  of 
the  agreement,  and  for  the  purpose  of  enabling  him  to  manufacture  for 
the  defendant,  and  to  realize  the  fair  profit  of  a  manu&cturer,  and  no 
other. 

The  general  tenor  of  the  agreement  and  license  when  read  together, 
as  they  should  be,  support  the  view  here  taken,  and  the  words,  '  the 
•aid  exclusive  right  being  personal,'  seem  to  have  been  inserted  in  the 
license  for  the  very  purpose  of  rendering  any  doubt  upon  this  subject 
impossible. 

The  agreement  of  the  parties  vested  in  the  defendant  the  exclusive 
right  to  the  patented  machine,  subject  only  to  his  covenant,  contained  in 
section  3d  of  that  agreement,  that  from  and  after  the  first  day  of  Janu- 
ary, 1870,  the  plaintiff  should  have  the  exclusive  right  to  supply  the 
defendant  with  rings,  for  which  purpose  the  defendant  undertook  to 
grant  to  the  plaintiff  '  such  license  and  privilege  as  shall  be  necessary  to 
enable  the  said  Houghton  to  manufacture  the  said  rings  for,  and  to  sup- 
ply them  to  him,  the  said  Rowley.  Surely  this  was  an  undertaking  to 
license  the  plaintiff  to  manufacture,  in  order  that  he  might,  by  that  meam^ 
supply  the  defendant,  and  the  license  that  was  granted  followed  precisely, 
as  has  been  shown,  this  view  of  the  agreement  But  it  has  been  con- 
tended that  this  construction  is  inconsistent  with  the  provision  in  the 
agreement  that  the  plaintiff  should  *  not  manufacture  or  supply  the  said 
rings,  or  cause,  or  allow  them  to  be  manufactured  or  supplied  ...  to  any 
other  party  or  parties  than  the  said  Rowley.'  The  master  is,  however, 
of  the  opinion  that  the  previous  direct  language  of  the  contract  upon 
this  point,  and  the  evident  purpose  and  intent  of  the  parties  as  thereby 
expressed,  should  not  be  controlled  by  giving  to  the  words, '  or  cause  or 
allow,'  as  above  used,  the  force  thus  sought  to  be  attached  to  them.  It 
is  evident  that  thev  were  not  used  for  the  purpose  of  extending  or 
enlarging  the  privile^  of  tlie  plaintiff,  but  rather  to  restrict  and  limit 
them.  Their  use  at  all  was  unnecessary ;  they  were  evidently  inserted 
without  much  thought,  but  in  abundance  of  caution,  with  the  mistaken 
notion  that  they  would,  in  some  way,  tend  to  more  closely  bind  the 
plaintiff  in  the  particular  to  which  alone  they  have  reference,  and  that 
they  should  not  now  be  so  interpreted  as  to  add  to  the  rights  of  the 
license. 

**  Moreover,  these  words  (cause  or  allow)  as  they  occur  in  the  sentence 
under  consideration,  relate  to  *  supply '  precisely  as  they  do  to  *  raanu- 
fiicture,'  and  to  hold  that  they  extend  the  plaintiff's  rights  so  as  to 
enable  him  to  have  the  rings  numufojctwred  for  defendant  by  others,  it 
would  be  necessary  also  to  maintain  that  plaintiff  might  have  them  sup- 
plied by  others,  which  will  hardly  be  contended. 

"The  closing  provision  of  the  agreement  is,  that  so  long  as  the  com- 
plainant should  comply  with  his  stipulations  in  reference  to  the  manu- 
facture  and  supply,  the  defendant  would  not  manufacture  himself,  or 
cause  the  rings  '  to  be  manufactured  by  any  party  or  parties  other  than 
the  said  Houghton.'  That  he  was  to  manufacture,  and  not  to  procure 
others  to  do  so,  is  evident  from  every  portion  of  the  agreement  that  throws 
any  light  upon  the  subject,  and  the  language  of  the  license,  as  already 
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considered,  even  more  strongly  indicates  that  such  was  the  intention  of 
the  parties. 

From  the  construction  of  the  agreement  and  license  which  the  master 
has  arrived  at  in  the  particular  just  considered,  two  results  appear  neces- 
sarily to  follow : 

"  1st  That  at  the  time  of  filing  his  bill  the  plaintiff  was  not,  and  had 
not  been  'able,'  in  the  sense  in  which  that  word  was  used  in  the  license, 
to  supply  the  rings  in  quantities  and  at  the  times  needed  in  the  defend- 
ant's business ;  for,  as  has  already  been  found  as  a  fact,  and  as  plaintiff's 
own  case  required  him  to  admit,  he  relied  largely,  if  not  wholly,  upon 
other  manufacturers  to  supply  them ;  and 

"  2d.  That  the  defendants  interference  with  plaintiff's  arrangements  to 
have  other  manufacturers  make  the  rings  (whether  defendant  so  inter- 
fered  through  mistake  as  to  plaintiflTs  rights,  or  as  a  precaution  to  meet 
every  possible' contingency)  caused  no  injury  to  plaintiff,  since  he  had  no 
right  to  make  any  such  arrangements. 

"Taken,  together  these  two  propositions  amount  simply  to  this:  That 
the  plaintiff  was  not  ready  to  supply  the  rings,  according  to  the  terms 
of  the  license  to  him,  and  that  the  fact  that  be  was  not  so  ready  is  not 
chargeable  to  the  defendant." 

Opinion  delivered  February  8, 1873,  by 

Sharswood,  J. — It  has  not  been  seriously  maintained  on  the  argu- 
ment upon  these  exceptions,  that  if  the  construction  placed  by  the  mas- 
ter upon  the  agreement  and  license  of  February  17,  1869,  is  the  right 
one  that  the  conclusion  at  which  he  has  arrived  is  wrong.  Taking  both 
instniments  together,  I  agree  that  Houghton's  exclusive  privilege  to  man- 
ufacture the  rings  for  and  to  supply  them  to  Rowley  was  "  personal  to 
Jloughton,"  which  he  could  not  assign  to  any  other  party,  and  it  follows 
that  he  could  not  arrange  with  others  to  manufacture  screw  rings  "made 
substantially  after  the  manner  of  the  specimens  annexed,"  so  as  in  that 
way  to  enable  him  to  supply  Rowley.  If  this  be  so,  it  is  clear  that 
Houghton,  in  point  of  fact,  was  not  able  to  comply  with  the  contract, 
and  there  was  a  failure  on  his  part,  in  consequence  of  which,  his  right  by 
the  terms  of  the  license  ceased  and  determined. 

Exceptions  dismissed  and  bill  dismissed  with  costs. 

E,  L.  Boudinot  and  J.  Vaughan  Darling^  Esqs.,  for  plaintiff. 

Samuel  Dickson  and  J.  C  Bullitt,  Esqs.,  for  defendant. 

[Leg.  Int^  Vol.  30,  p.  60.] 

The  Philadelphia  Trust,  Safe  Deposit  and  Insuranc?e  Company 
V8.  The  Fame  Insurance  CJompany. 

a  contract  of  reinsnrance  is  a  contract  of  indemnity,  and  the  reinsured  may  go  into 
equity  as  soon  as  the  claim  arises  upon  him,  without  waiting  to  pay  the  original 
insured. 

Hearinff  on  bill  and  demurrer. 

The  bill  alleged  that  plaintiffs  were  the  assignees  of  the  Enterprise 
Insurance  Company,  in  trust  for  the  benefit  of  its  creditors ;  that  the 
defendants  entered  into  an  agreement  with  the  Enterprise  Insurance 
Company,  by  which  they  agreed  to  reinsure  them,  in  some  cases  to  exon- 
erate them  from  all  losses,  and  others  to  contribute  to  payment  of  losses 
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in  oertain  proportioDs ;  that  a  lai^  amount  of  property  insured  by  the 
Enterprise  Compajiy  had  been  destroyed  which  was  covered  by  the  re- 
insarance,  but  plaintiffs  could  not  estimate  the  amount  absolutely ;  that 
plaintiffs  being  necessarily  unacquainted  with  the  details  of  the  business, 
had  requested  defendants  to  account  to  them  ;  that  they  were  desirous 
to  produce  the  ^roo&  of  loss  received  from  the  persons  who  all^e  that 
they  have  sustained  damage  by  £re,  and  that  dcSfendants  be  required  to 
produce  their  books  containing  entries  of  such  reinsurance;  that  the 
demand  for  exoneration  from  and  contribution  towards  pavment  of  said 
losses  is  cognizable  and  determinable  by  a  court  of  equity,  and  from 
the  complicated  nature  of  the  adjustments,  etc.,  it  would  be  impossible^ 
for  plaintiffi  to  procure  adequate  redress  at  law,  and  prayed  the  court 
to  decree: 

1st.  That  the  defendants  should  exonerate  and  discharge  them  as  such 
assignees  from  the  one  class  of  risks,  and  properly  and  rateably  con- 
tribute towards  the  payment  of  the  losses  in  the  others. 

2d.  That  the  case  be  referred  to  a  master  to  state  an  account,  before 
whom  both  parties  should  produce  their  books. 

Defendants  demurred  because  the  bill  did  not  allege  anything  that 
entitled  plaintifis  to  relief  in  equity  or  for  discovery ;  or  that  discovery 
h  indispensable ;  or  that  they  were  unable  to  prove  the  &cts  without 
such  discovery  ;  that  they  had  not  shown  mutual  acciAints  or  dealings, 
or  complicatea  accounts ;  that  they  did  not  allege  payment  of  losses  by 
themselves  or  their  assignor.  « 

Plaintiff'  counsel  cited  Champion  vs.  Brown,  6  Johnson  Ch.  R.  406 ; 
Ramdagh  vs.  Hayes,  1  Vernon  Kep.  189,  2  Ch.  Cases,  146 ;  Herchrath 
vs.  American  Ins.  Co.,  3  Barb.  Ch.  63 ;  Miller's  Appeal,  11  Casey,  481 ; 
Fowle  vs.  Laurason,  6  Peters,  495  ;  Story's  Eq.  Jur.,  vol.  1,  sec.  73,  456, 
459;  1  Emer.,  TraiLe  des  Aamr,,  ch.  8,  sec.  14,  Case  Marseilles,  1748. 

The  defendants'  counsel  contended  that  there  was  no  contract  between 
die  Fame  and  the  original  insured.  There  was  no  liability  to  them. 
The  moneys  which  mftv  be  paid  by  the  Fame  must  be  paid  to  the  Enter- 
prise, and  the  original  insured  have  no  interest,  either  in  the  contract 
with  the  Fame,  or  the  moneys  paid  thereon,  different  from  all  the 
creditors  of  the  Enterprise.  Marshall  on  Ins.,  141 ;  Phillips  on  Ins.,  vol. 
1,  226 ;  Herchrath  vs.  American  Ins.  Co,,  8  Barb.  Ch.  63 ;  Carringion 
vs.  QmmercicU  Fire  and  Marine  Insurance  Company,  1  Bosw.  152. 
That  the  defendants  in  no  case  were  wholly  to  exonerate  and  discharge 
the  Enterprise,  and  the  case  in  no  proper  sense  comes  under  head  of 
contribution.  Deering  vs.  Earl  of  Winehelsea,  1  Cox,  321 ;  Sterling  vs. 
Foreder,  3  Bligh,  590.  As  to  discovery  and  accounts,  see  Story  Eq. 
PL,  sec.  313,  288  and  476 ;  PhiUips  vs.  Phillips,  9  Hare,  473 ;  Moxen  vs. 
Bright,  Law  Rep.  4,  Ch.  App.  292 ;  Porter  vs.  Spencer,  2  John.  Ch.  R. 
169 ;  Pearl  vs.  Corporation  oj  Nashville,  10  Yerger,  179;  Fol^  vs.  Hill, 
2  H.  L.  jDases,  28;  Dimooodie  vs.  Vailey,  6  Ves.  136;  &  Connor  vs. 
Spaight,  1  Sch.  A  Lef.  309 ;  Fowle  vs.  Laurason,  5  Peters,  502 ;  Glon- 
inger  vs.  Hazard,  6  Wr.  400. 

Where  there  is  the  ordinary  policy  of  reinsurance  the  reinsured  can 
collect  from  the  reinsurer  before  payment  to  the  original  insured,  and 
though  the  company  reinsured  becomes  insolvent,  the  reinsurer  is  not 
released  from  payment  in  full  by  reason  thereof,  but  to  sustain  his 
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demand  the  reSnsurer  b  at  the  peril  and  risk  of  making  the  same  legal 
proof  of  the  existence  and  extent  of  the  loss  as  the  original  insurer 
would  have  to  make  to  recover  on  his  policj.  Hadie  vs.  Ve  PeysUr^  3 
Carnes,  190 ;  Hone  vs.  Mubwd  Ins.  Co.,  2  Coms.  235 ;  N.  Y.  Central  Im. 
Co.  vs.  JPi-oiecHon,  3  Barb.  Ch.  163,  B.  C;  1  Story  C.  C.  458.  The 
specific  contract,  such  as  is  the  present,  that  the  reinsurer  should  pay  on 
proof  of  payment  by  the  reinsured,  is,  however,  referred  to  by  Kent,  C. 
J.,  in  Hadie  vs.  De  Feyder,  and  Story,  J.,  in  Ina.  Co.  vs.  ZWedion,  and 
such  special  contracts  come  not  under  the  above  rules.  It  is  derived 
,  from  the  French  and  is  commented  on  by  Boulay  Faty,  Traite  de$ 
Assurafices,  Chap.  XL,  341,  etc 

Opinion  delivered  February  8, 1873,  by 

Shabswood,  J. — I  think  there  is  authority  which  sustains  the  juris- 
diction of  a  court  of  equity  in  a  case  of  this  kind.  A  contract  of  rein- 
surance is  a  contract  of  indemnity.  The  reinsured  may  go  into  equity, 
as«oon  as  the  claim  arises  upon  him,  without  waiting  to  pay  the  original 
insured.  I  do  not  understand  this  to  be  denied  by  the  learned  counsel 
for  the  defendants.  But  he  maintains  that  it  is  not  applicable  to  their 
case,  because,  by  the  express  terms  of  the  contract,  "  The  losses,  if  any, 
are  to  be  payable  pro  rata  to  the  Enterprise  Insurance  Company,  at  such 
times  and  in  stich  manner  as  the  latter  company  may  pay."  This 
clause  must  have  such  an  interpretation  as  will  not  entirely  defeat  the 
contract.  It  can  evidently  have  no  application,  where,  aa  in  this  case, 
the  Enterprise  Company  have  made  a  general  assignment  for  the  benefit 
of  their  creditors.  If  the  assignee  can  only  recover  from  the  defend- 
ants, when  and  as  he  pays  dividends  of  the  assigned  estate  to  the  original 
insured,  it  is  plain  an  endless  number  of  suits  roust  be  the  consequence, 
and  if  it  had  so  happened  that  there  was  no  assigned  estate,  there  could 
be  no  recovery  at  all.  I  would  construe  the  words,  "as  the  latter 
company  may  pay,"  to  mean  "as  the  latter  company  may  be  liable  to 
pay.  It  meant  that  the  Fame  Company  shouM  have  all  the  advan- 
tages of  the  Enterprise  Company,  as  to  the  time  and  manner  of  payment, 
that  they  should  not  be  called  on  to  pay  on  the  immediate  happening 
of  the  loss,  but  whatever  conditions  as  to  the  time  and  manner  of  pay- 
ment, might  be  annexed  to  the  original  policy  should  be  extended  to 
them. 

Demurrer  overruled. 

J?.  L.  Ashhurst,  Esq.,  and  Hon.  Wm.  A.  Porter  for  plaintiff. 
Charles  S.  Fancoast,  Esq.,  for  defendant. 

[L«g.Int.,Vol.  81,  p.  5.] 

John  Kice,  Trustee,  vs.  Southern  Pennsylvania  Iron  and 
Railroad  Company. 

1.  A  master  cannot  go  behind  the  decree  of  foreclosare  in  dtstribating  a  fand  raised  hf 

the  sale.    He  must  distribute  it  to  the  parties  entitled  uuder  the  decree. 

2.  Where  there  is  no  residue  after  the  bondholders  and  lien  creditors  are  satisfiedl, 

stockholders  have  no  interests  that  need  consideration.  * 
S.  The  roaster  should  consider  and  settle  the  titles  of  adverse  claimants  to  bonds. 
4.  A  mortgage  made  to  secure  the  payment  of  certain  bonds  is  made  for  the  benefit  of 

the  bondholders  only,  and  no  one  can  have  an  interest  in  the  mortgage  except  ai 

a  bondholder. 
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5u  Creditors  cannot  inquire  into  the  good  faith  of  a  transactioii  hj  the  oompanj,  nnleoi 
it  covers  a  Iraud  intended  to  affect  them. 

6.  An  auditor  has  no  power  to  open  or  set  aside  a  judgment   To  him  it  is  conclusive, 

and  if  creditors  would  attack  it,  they  must  resort  to  the  proper  court  for  that 
purpofie. 

7.  Where  bonds  are  p1e<^d  as  collateral,  the  holders  have  a  right  to  receive  the  full 

amount  of  the  bonds,  and  not  only  the  face  uf  their  claims  with  interest,  unless 
subsequent  creditors  can  show  a  resulting  interest  in  their  debtor.  The  holders 
mwt  be  left  to  account  to  their  prineipiu  for  any  balance  that  may  be  over  the 
amount  due  to  themselves. 

8.  A  bond  of  this  character,  though  not  a  technicallv  negotiable  paper,  is  practically 

so  for  all  purposes  of  commerce.  They  pass  by  oelivery,  and  may  oe  sued  by  the 
holder  in  his  own  name.  The  harden  of  proof,  therefore,  is  upon  the  party  who 
alleges  that  they  were  not  received  in  tne  orainary  course  of  trade,  and  for  a 
valuable  consideration. 

9.  An  act  of  an  officer  of  a  corporation,  afterwards  ratified  by  the  board  of  directors, 

beoomes  by  such  ratification  the  authorised  act  of  the  corporation. 

Exceptions  to  master's  report  distributing  fund  raised  upon  a  sale  of 
the  property  of  the  corporation  defendant  under  the  foreclosure  of  a 
second  mortgage.  The  Southern  Pennsylvania  Iron  and  Railroad 
Company,  having  purchased  certain  bonds  from  Daniel  V.  Ahl,  prior 
thereon,  $50,000  in  cash,  and  850,000  in  first  mortgage  bonds,  and 
further  agreed  to  give  him  eighty  of  two  hundred  second  mortgage 
bonds  for  $1000  each,  to  be  thereafter  made  and  executed. 

Afier  the  second  mortgage  bonds  were  executed,  eighty  of  them  were 
respectively  tendered  to  Ahl,  and  he  persistently  reiu^  to  accept  them, 
beotuse  two  judgments  for  833,000  each,  which  were  prior  liens,  had 
been  confessed  by  the  company. 

The  eighty  bonds  refused  bv  Ahl,  together  with  other  second  mortgage 
bonds,  were  afterwards  issued  and  delivered  to  Richmoud  L.  Jones,  as 
collateral  security  to  protect  him  and  others  for  money  loaned  to  the 
company.  Large  amounts  of  the  money  so  loaned  were  obtained  by  the 
individual  indorsements  of  Jones  and  others,  and  the  said  bonds  were 
put  up  as  collateral  by  Jones  with  the  parties  from  whom  the  money 
was  borrowed.  The  face  of  tlie  bonds,  which  was  made  good  by  the 
amount  realized  at. the  sale  under  the  foreclosure  of  the  mortgage,  was 
iu  excess  of  the  debts  for  which  they  had  been  pledged  by  Jones,  though 
less  than  the  indebtedness  of  the  company  to  him. 

These  bonds  were  presented  to  the  master  for  payment  by  the  parties 
with  whom  Jones  had  pledged  them  as  collaterali  who  claimed  payment 
in  full  to  them. 

Daniel  V.  Ahl,  although  he  had  no  bonds,  claimed  the  right  to 
receive  the  amount  of  the  fund  belonging  to  eighty  of  those  bonds,  not- 
withstanding his  refusal  to  take  them  upon  the  ground  that  the  com- 
pany had  covenanted  to  issue  them  to  him  under  the  agreement  above 
referred  to. 

John  Rice  held  a  judgment  against  said  company  for  $125,000,  the 
lien  of  which  was  subsequent  to  the  second  mortgage. 

Opinion  delivered  December  26,  1873,  by 

GoRi>ON,  J. — Adopting  the  principle  developed  in  the  case  of 
MeEtrath  vs.  The  Pittsburgh  ana  SteubenvUle  Railroad  Co.,  18  Smith, 
37,  that  the  master,  in  a  case  like  the  present,  cannot  go  behind  the 
decree  of  foreclosure  to  ascertain  the  bona  fides  of  the  parties  to  the 
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mortgage,  but  is  limited  to  a  distribution  of  the  fund  raised  by  the  sale, 
we  cut  off  many  of  the  exceptions  to  the  master's  report,  and  also  much 
of  the  testimony  as  irrelevant. 

Thus,  it  matters  not  in  the  present  inquiry,  that  Jones'  contract  for 
the  construction  of  the  road  should  have  been  $400,000  instead  of 
$600,000,  that  the  stock  subscriptions  \?ere  gotten  on  £ilse  representa- 
tions, or  that  Mr.  Ahl  was  to  get  too  much  or  too  little  for  his  land ;  or 
that  through  misreprosentation  he  was  induced  to  exchange  a  good 
security  for  one  that  was  worthless.  None  of  these  things,  nor  the 
intention  of  the  directors  in  executing  this  mortgage,  can  now  be 
inquired  into ;  the  day  for  this  has  gone  by.  What  remains  for  us  to 
do  is  simply  and  only  to  distribute  the  fund  among  those  to  whom  of 
right  it  belongs.  As  there  will  be  no  residue  after  the  bondholders  and 
lien  creditors  are  satisfied,  it  is  clear  that  the  stockholders  have  no  inter- 
ests that  need  consideration. 

Undoubtedly  the  master  should  consider  and  settle  the  titles  of 
adverse  claimants  to  the  bonds.  Hence  we  may  first  consider  the 
exceptions  of  Daniel  V.  Ahl,  who  alleges  that  the  master  erred  in  not 
awarding  to  him  the  proceeds  of  some  eighty  of  these  bonds,  or  rather  the 
sum  of  $80,000  produced  by  the  sale  under  the  mortgage.  If  we  under- 
stand the  general  idea  contained  in  his  exceptions,  it  is  that  the  second 
mortgage  was  made  chiefly  for  the  purpose  of  securing  to  him  the 
balance  of  the  purchase  money  resulting  from  his  sale  of  lands  to  the 
company,  and  that  therefore  he  had  a  vested  right  in  the  mortgage  from 
the  date  of  its  execution,  that  the  tender  of  the  bonds  was  only  a  recog- 
nition of  his  pre-existing  right,  and  that  his  refusal  to  accept  of  them 
did  not  either  extinguish  or  weaken  that  right.  But  we  hold  this  posi- 
tion  to  be  untenable  in  this,  that  the  mortgage  was  executed  not  to 
secure  his  purchase  money,  but  to  secure  200  bonds  of  $1000  each. 
How  could  the  agreement  of  the  company  to  give  him  eighty  of  these  bonds 
create  a  specific  lien  in  his*favor  in  the  mortgage  itself?  Suppose  the 
bonds  had  never  been  tendered  to  him,  that  the  company  in  violation  of 
their  agreement  had  refused  to  deliver  them  to  him,  could  he  neverthe- 
less have  recovered  his  $80,000  through  a  scire  facias  on  the  mortgage? 
We  thfnk  not.  It  does  seem  to  us  that  in  such  case  the  remedy  must 
lie  either  in  covenant  upon  the  agreement,  or  in  a  bill  to  rescind  that 
agreement  and  restore  him  to  his  rights  under  his  former  contract.  We 
are  at  a  loss  to  discern,  as  alleged  by  his  very  eminent  counsel,  how  his 
case  is  bettered  by  his  steadfast  and  persistent  refusal  to  accept  of  these 
bonds.  It  looks  to  us  that  this  was  a  fatal  mistake  that  is  now  past 
remedy.  It  is  no  doubt  true  that  the  company  acted  in  bad  faith,  in 
permitting  the  judgments  Nos.  203  and  204,  August  term  of  the 
Common  Pleas  of  Franklin  county,  to  precede  the  execution  of  the 
mortgage,  but  neither  does  this  help  Ahl's  status  with  reference  to  that 
mortage. 

It  IS  then  to  us  clear  that  the  master  was  right  in  refusing  to  let  him 
in  upon  this  fund. 

We  turn  next  to  the  exceptions  of  John  Rice.  He  complains  of  the 
master  s  ruling  in  that  he  allowed  the  full  face  of  the  claims  of  Augustus 
F.  Boas,  and  the  Farmers'  National  Bank  of  Reading  (the  two  judg- 
ments already  referred  to),  because  these  claims  were  in  part  maae  up 
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of  usurious  interest;  in  other  words,  that  these  judgments  were  pur- 
chased by  the  claimants  at  a  usurious  discount  from  one  A.  L.  Boyer,  a 
broker  of  Reading,  to  whom  they  had  been  executed  by  the  company 
for  the  purpose  of  discount.  Now  whether  these  were  bctnct  Jido  pur- 
chases from  Boyer,  or  were  taken  with  the  knowledge  that  they  were 
confessed  to  him  without  consideration,  and  for  the  mere  purposes  of 
sale,  matters  not  Creditors  cannot  inquire  into  the  good  faith  of  the 
transaction,  unless  it  covers  a  fraud  intended  to  affect  them.  On  this 
the  authorities  cited  by  the  master  are  full  and  to  the  point.  It  is  also 
settled  that  an  auditor  has  no  power  to  open  or  set  aside  a  judgment. 
To  him  it  is  conclusive,  and  if  credit^u^  would  attack  it,  they  must 
resort  to  the  proper  court  for  that  purpose. 

The  next  exception  by  Mr.  Rice  presents  the  complaint  that  the 
master  should  only  have  allowed  to  tne  Reading  Savings  Bank,  Bush- 
ong  &  Bros.,  and  the  Kensington  National  BanK,  the  face  of  their 
claims  with  interest,  and  not  the  full  amount  of  the  bonds  which  they 
hold  only  as  collateral  security.  No  doubt  this  would  be  so,  were  these 
collaterals  held  directly  from  this  iron  and  railroad  company,  or  from 
Jones,  as  their  agent  But  as  the  master  has  found,  and  we  think 
rightly  from  an  examination  of  the  testimony,  that  these  bonds  were 
issued  to  Jones  for  his  own  security,  as  well  as  that  of  others  in  rabing 
money  for  the  purposes  of  this  company,  and  that  he  will  not  be  paid 
by  the  bonds  which  he  received  and  deposited  with  these  parties,  we 
cannot,  under  such  circumstances,  regard  the  equity  of  subsequent 
creditors  as  superior  to  that  of  Jones,  and  must  therefore  leave  these 
bondholders  to  account  to  their  principal  for  any  balance  that  mav  be 
over  the  amount  due  to  themselves.  With  reference  to  the  bonds  held 
by  the  Allegheny  National  Bank,  no  such  circumstances  have  appeared 
as  would  throw  upon  them  the  burden  of  proof  of  showing  that  they 
received  them  in  the  ordinary  course  of  trade,  and  for  a  valuable  con- 
sideration. These  bonds  are  made  payable  to  bearer,  they  pass  by 
delivery,  and  may  be  sued  by  the  holder  in  his  own  name,  so  that, 
though  not  technically  negotiable  paper,  they  are  practically  so  for  all 
purposes  of  commerce. 

We  cannot,  therefore,  upon  the  mere  motion  of  a  disappointed 
creditor,  compel  the  holder  of  such  bonds  to  prove  that  they  were 
obtained  from  the  company  for  a  valuable  consideration. 

Next  come  the  three  bonds  held  by  Henry  M.  Keim.  It  is  not 
denied  that  the  company  received  full  consideration  for  these  in  the  way 
of  his  services  as.  secretary.  But  it  is  alleged  that  the  treasurer  had  no 
authority  from  the  board  of  directors  to  issue  them.  We  might  answer 
this  exception  by  directing  attention  to  the  fact,  that  the  company  has 
found  no  fiiult  with  that  act,  and  it  behooves  not  a  stranger  to  call  it  in 
question ;  nevertheless,  whether  the  acts  of  the  treasurer  in  this  matter 
were  authorized  or  not,  at  or  before  the  time  they  were  transacted,  they 
were  acquiesced  in  by  the  directors,  and  thus  ratified.  KeUey  vs.  Bank, 
19  P.  F.  Smith,  429. 

We  deem  it  unnecessary  to  dwell  upon  the  remaining  exceptions,  as 
they  are  substantially  disposed  of  in  what  has  already  been  said.  In 
conclusion,  we  think  the  master  has  properly  disposed  of  the  fund  in 
controversy.   Report  confirmed ;  decree  to  be  entered  accordingly. 
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Hon.  F.  Carroll  Brewster  and  Samuel  O.  Thompson,  Esq.,  for  John 
Bice,  trustee. 

Charles  Henry  Jones  and  Oeorge  W.  Biddky  Esqs.,  for  the  railroad 
and  Richmond  L.  Jones. 

Oeorge  F,  Bear,  Esq.,  for  the  Reading  creditors. 

TTm.  MoLellan,  Wm.  8.  Stenaer,  David  W.  Sellers,  and  Jeremiah  8. 
Black,  Esas.,  for  Daniel  V.  Ahl. 

Alexander  K,  MeClure  and  James  Thompson,  Esqs.,  for  John  Rice, 
creditor. 

Alexander  D.  Campbell,  Esq.,  for  Kensington  National  Bank. 
Charles  Henry  Jones,  Esq.,  tor  the  AUeghenj  National  Bank. 

[Leg.  Int,  VoL  SI,  p.  78.] 

Williams  vs.  The  Pennsylvania  Railboad  Company. 

Binoe  the  act  of  April  8, 1871,  a  foreiga  execator  can  transfer  stock,  and  the  com- 
pany is  not  obliged  to  see  that  the  will  gives  the  execator  the  power  to  assign  or 

dispose  of  the  stocks ;  it  is  to  be  presumed  that  it  does. 

Sur  bill  and  answer.  Opinion  delivered  January  SO,  1874,  by 
Sharswood,  J. — It  was  decided  in  Alfonso's  Exemtors*  Appeal,  20 
P.  F.  Bmith,  347,  that  the  executors  of  a  decedent  whose  domicil  at  the 
time  of  his  death  was  not  in  a  sister  State,  but  in  a  foreign  countrj, 
could  not  by  virtue  of  letters  testaiuentarv  granted  in  such  foreign 
country  transfer  stocks  in  Pennsylvania.  It  was  no  doubt  in  conse- 
quence of  this  decision  that  the  act  of  April  8, 1871,  Pamph.  L.  44,  was 
passed.  This  act  authorizes  such  transfer  "  whenever  a  duly  authenti- 
cated copy  of  the  will,  or  other  grant  of  authority  under  which  such 
transfer  is  proposed  to  be  made,  shall  have  been  filed  in  the  office  of  the 
register  of  wills  of  the  county  "  in  which  is  the  transfer  office  or  prin- 
cipal place  of  business  of  the  corporation  whose  stock  it  is  proposed  to 
transfer.  It  is  contended,  however,  that  it  is  still  the  duty  of  the  cor- 
poration to  see  that  the  will  gives  to  the  executor  the  power  to  assign  or 
dispose  of  the  stocks.  Bayard  vsJ  Farmers*  and  Mechanics'  Bank,  2  P.  F. 
Smith,  232,  is  relied  on.  The  will  of  John  Williams,  in  the  case  now 
under  consideration,  specifically  bequeathed  his  shares  in  both  foreign 
and  English  railways  and  other  companies  to  trustees,  giving  them  iull 
and  exclusive  power  of  selling  and  converting  the  same  into  money. 
These  trustees,  who  were  also  named  as  the  executors,  formally  renounced 
their  offices  both  as  trustees  and  executors,  and  letters  of  administration 
with  the  will  annexed  were  ^nted  to  the  plaintiff.  I  do  not  consider 
that  the  declaration  in  the  will  that  the  trustees  shall  have  the  exclusive 
power  of  selling  and  converting  the  stock,  in  the  least  affects  the  ques- 
tion. It  is  after  all  nothing  but  a  specific  bequest  of  the  stock,  and 
nothing  appears  to  be  more  clearly  settled,  than  that  such  a  specific 
bequest  does  not  impair  the  right  of  the  executor  or  administrator  with 
the  will  annexed  to  dispose  of  the'  subject-matter  of  the  be(juest.  The 
primary  duty  of  an  executor  or  administrator  is  administration.  He  is 
to  pay  debts,  and  may  use  specific  legacies  for  that  purpose,  if  necessary. 
The  corporation  has  no  means  of  ascertaining  whether  it  is  needed  ibr 
that  purpose.  To  require  evidence  would  greatly  delay  and  embarrass 
the  executor  or  administrator  in  the  discharge  of  his  duties.   This  is  the 
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doctrine  of  Bayard  vs.  The  Bank,  and  however  it  may  be  when  distinct 
notice  of  a  breach  of  trust  is  given  to  the  corporation,  in  the  absence  of 
such  notice,  I  am  quite  clear  in  the  opinion  that  the  corporation  ia 
bound  to  permit  the  transfer.  « 

And  now,  January  30,  1874,  it  is  ordered  and  decreed  that  the 
defendants  permit  the  plaintiff  tp  transfer  the  shares  of  stock  mentioned 
in  the  bill,  and  that  the  costs  be  paid  by  the  defendants. 

Wm,  M.  Tilghmany  Esa.,  for  plaintiff 

Chapman  Biddle  and  Theodore  Cuyler,  Esqs.,  for  defendants. 

[Leg.Int,  Vol.  31,  p.  262.] 
C0CHIU.N  V8.  GOWEN. 

An  attachment  will  not  be  issued  a«iinst  a  plaintiff  in  equity,  who  has  failed  in  hia 
anit,  for  his  neglect  to  pay  the  costs  of  the  suit. 

This  was  a  suit  between  a  broker  and  his  customer.  The  bill  set 
forth  that  the  defendant  was  a  broker,  and  that  the  plaintiff  employed 
him  to  buy  and  sell  certain  stocks,  gold,  etc.,  the  plaintiff  putting  up 
margins  to  secure  the  defendant  against  losses.  Several  transactions 
were  alleged  to  have  taken  place,  as  to  which  the  plaintiff  contended 
that  the  defendant  had  made  raise  returns ;  and  he  prayed  for  an  account 
and  a  decree  for  the  return  of  his  margins  and  profits. 

The  defendant  answered  that  there  had  not  been  any  gains,  but  that 
losses  were  made  by  the  plaintiff ;  that  the  account  had  been  stated  by 
the  defendant,  received  by  plaintiff,  and  settled  between  them  by  the 
receipt  of  the  balance  therein  stated  to  be  due ;  and  that  the  transactions 
between  them  were  mere  wagers  upon  the  rise  and  £ei11  of  stocks,  and 
therefore  without  the  protection  of  the  courts  to  enforce  any  rights 
arising  therefrom. 

The  case  was  heard  on  bill,  answer,  and  proofs,  and  the  plaintiff's 
bill  was  dismissed  with  costs,  whereupon  the  defendant,  after  demand 
for  the  costs,  moved  for  a  rule  to  show  cause  why  an  attachment  should 
not  issue  as  for  a  contempt  in  not  paying  the  costs. 

On  the  return  of  the  rule  the  plaintiff  filed  an  affidavit  setting  forth 
that  he  was  unable  to  pay  the  costs  due  by  him  for  want  of  means,  he 
having  neither  money  nor  property  out  of  which  he  could  pay  the 
amount  due. 

Thomas  Hart,  Jr.,  Esq^.,  in  support  of  the  rule,  contended  that  the  act 
of  July  12,  1842,  abolishing  imprisonment  for  debt,  does  not  include  the 
case  of  a  claim  for  costs  in  equity,  which  he  argued  comes  within  the 
exception  of  the  act,  being  a  proceeding  as  for  a  contempt  to  enforce 
civil  remedies,  in  which  case  the  remedies  shall  remain  as  heretofore ; " 
and  he  cited  and  relied  upon  Chevfa  Appeal,  8  Wright,  247,  and 
Beidler  vs.  HowelU  8  Phila.  273.  The  cases  of  Scott  vs.  Jail&r,  2  Phila. 
153,  and  Lane  vs.  Baker,  2  Grant,  424,  he  said  had  no  bearing  upon 
the  point  at  issue. 

Michael  Arnold,  Esq.,  and  Hon.  F.  C.  Brewster  against  the  rule. 

April  25,  1874,  the  court  (Shabswood,  J.)  refused  to  issue  the 
attachment. 
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(!Drpl)(m0*  Court,  |)l)ilal(tlpl)ia. 


[Leg.  Int,  Vol.  29,  p.  141.] 

HuTCHiNs'  Estate. 


Testator  gave  to  his  nephew  an  annuity  of  $1000  during  life,  with  a  further  provision 
that  it  should  be  paid  to  him  in  person  onl  on  his  personal  application  ;  and  that 
if  he  should  not  so  apply  in  fivevears,  then  such  Yearly  sums  uncalled  for  should 
fall  into  the  residuary  estate.  The  annuitant  died  just  as  he  was  starting  on  a 
voyage  to  claim  his  annuity,  within  the  five  years :  Held^  that  the  annuity  was 
vest^,  and  that  the  condition  was  a  condition  subsequent,  made  impossible  by  the 
act  of  Qod.  The  sums  accrued  were  therefore  awarded  to  the  annuitant's  admin- 
istrator. 

Opinion  delivered  April  27, 1872,  by 

Ludlow,  J. — Mason  Hutchius,  by  an  item  in  his  will,  provided  as 
follows : 

"  Item. — ^I  give  and  bequeath  unto  my  nephew,  Mason  Hutchins 
Darrach,  an  annuity  of  one  thousand  dollars,  chargeable  upon  and 
yearly  payable  out  of  my  estate,  for  and  during  the  term  of  his  natural 
life,  and  I  do  ftirther  order  and  direct,  that  the  said  sum  fehall  be  paid 
to  him  in  person  only,  and  upon  his  personal  application  therefor,  and 
to  no  other  person  for  him;  and  in  case  the  said  Mason  Hutchins 
Darrach  shall  not  for  the  space  of  five  years  apply  in  person  for  the 
payment  of  the  said  yearly  sum  after  the  same  shall  become  due,  then  I 
order  and  direct  each  and  every  such  annual  sum  uncalled  for  shall 
revert  to  and  become  a  part  of  mv  residuary  estate." 

Subject  to  the  above  annuity,  the  testator  gave  the  rest,  residue,  and 
remainder  of  his  estate  to  the  St.  Joseph's  Hospital.  The  annuitant 
within  five  years  intended  to  start  for  Philadelphia  from  California,  and 
died  before  he  commenced  the  journey ;  the  question  now  to  be  settled 
is,  to  whom  do  the  several  sums,  payable  yearly,  and  never  demanded 
by  the  annuitant  in  person,  belong,  to  his  representatives  or  to  the 
residuary  devisee? 

The  answer  to  this  question  will  depend  upon  the  legal  efiect  of  the 
condition  imposed  :  was  it  annexed  to  the  gift,  and  of  its  essence,  or  was 
it  a  subsequent  condition  by  which  the  annuitant  took  an  absolute 
interest  in  the  money,  liable,  however,  to  be  divested  should  he  fail  to 
comply  with  it?  If  so,  then  the  act  of  God  having  rendered  the  per- 
formance impossible,  the  condition  becomes  void,  and  the  estate  vests 
absolutely  in  the  representatives  of  the  annuitant 

The  principal  question  to  be  decided  is,  what  was  the  intention  of  the 
testator,  and  this  intention  is  to  be  gathered  from  a  considei-ation  of  the 
will ;  no  authority  need  be  cited  in  support  of  these  principles.  In  the 
construction  of  this  will  it  is  to  be  observed,  that  the  testator  does  not 
attach  to  the  gifl  any  condition,  for  he  declares :  "  I  give  and  bequeath 
unto  my  nephew,  M.  H.  D.,  an  annuity  of  one  thousand  dollars,"  etc 
Then,  as  if  to  be  satisfied  of  the  existence  of  his  nephew,  or  possibly  to 
prevent  him  from  selling  his  interest  in  the  estate  at  a  sacrifice,  or  to 
enable  the  payment  of  the  yearly  sum  or  sums  to  be  made  to  the  person 


ORPHANS'  COURT,  PHILA.  801 


thoroughly  identified  as  his  nephew,  he  directs  that  he  shall  apply  in 
person  for  payment,  and  that  only  in  person  shall  he  be  paid.  The 
main  idea  seems  to  have  been,  not  a  desire  to  postpone  the  vesting  of 
the  estate,  nor  even  the  time  of  payment,  but  only  the  method  of 
payment. 

The  only  theory  which  can  be  suggested  against  this  construction  is 
the  fact  that  there  is  a  limitation  over;  but  it  is  to  be  noted  that  even 
this  limitation  is  not  specific.  The  fund  uncalled  for  shall  simply  form 
a  part  of  the  residuary  estate. 

80  much  may  be  said  as  to  the  general  intention  of  the  testator,  and 
from  what  has  been  already  said,  it  may  be  afllirmed  with  confidence 
that  the  reading  pf  the  will  by  no  means  indicates  a  general  intention 
that  the  estate  shall  not  vest  upon  the  death  of  the  testator. 

A  number  of  authorities  have  been  submitted  to  us  from  which  it  has 
been  ably  argued  that  the  condition  was  of  the  essence  of  the  gift,  or  in 
other  words,  unless  the  nephew  appeared  the  estate  did  not  vest,  and  it 
is  conceded  that  if  the  condition  is  a  precedent  one  the  act  of  God  will 
not  render  it  void. 

A  careful  examination  of  each  of  the  cases  develop  the  fact,  that  in 
no  one  of  them  was  an  annuity  the  subject  of  the  gift,  and  that  in  each 
a  specific  legacy  was  given,  and  the  condition  was  of  the  essence  of  the 
gift.  See  Bertie  vs.  Falkland,  1  Salk.  231,  Swinlib.,  p.  4,  36;  Bowndel 
vs.  Curret,  2  Bro.  C.  C.  67 ;  Talk  vs.  Houlditch,  1  Ves.  &  B.  248. 

Even  in  Burgess  vs.  Eobinson,  3  Mer.  7,  the  devise  was  of  a  freehold 
charged  with  the  payment  of  £200  to  each  of  testator's  nephews,  to  be 
paid  as  soon  after  his  decease  as  they  should  arrive  in  England  and 
claim  the  same,  provided  such  claim  should  be  made  in  the  first  three 
years  after  his  decease.  One  of  the  nephews  arrived  in  England  after 
the  three  years,  in  ignorance  of  the  will,  and  of  the  testator's  death. 
Sir  Wm.  Grant  held  that  the  nephew,  although  ignorant  of  the  facts, 
was  not  entitled  to  the  legacy. 

We  distingubh  this  case  from  the  present  one,  in  that  the  condition 
was  annexed  to  the  gift — in  this  will  there  is  an  absolute  and  unquali- 
fied gift  of  the  annuity.  In  Burgess  vs.  Bobinson  the  claim  was  to  be 
made  as  a  precedent  condition,  and  was  inseparably  connected  with  its 
payment ;  here  the  gift  is  absolute,  and  only  the  method  of  its  payment 
13  indicated. 

The  same  criticism  will  we  think  apply  to  Hawkes  vs.  Baldwin,  9 
Sim.  355,  for  in  that  case  a  claim  was  first  to  be  made. 

Our  two  Pennsylvania  cases — Chambers  vs.  Wilson,  2  Watts,  495, 
and  Campbell  vs.  McDonald,  10  Watts,  179 — are  clearly  cases  in  which 
conditions  precedent  existed :  in  the  first  the  estate  did  not  vest  unless 
the  nephews  or  nieces  came  within  six  vears  from  Ireland ;  in  the  last 
the  court  of  Washington  county  was  to  be  satisfied  as  to  the  identity  of 
the  heirs. 

In  this  will  the  testator  does  not  declare  that  the  annuity  shall 
become  the  property  of  his  nephew  when  he  appears  in  person,  or  as 
soon  as  he  arrives  in  this  city,  and  makes  a  claim,  or  even  a  demand 
for  it — he  gives  to  him  the  annuity  as  absolutely  as  is  possible,  and 
when  the  nephew  demands  in  person  its  payment,  then  the  method  is 
pointed  out  by  which  the  executors  shall  be  discharged  of  their  liability, 
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or,  as  was  argued,  the  condition  ig  of  the  essence  of  the  payment  and  not 
of  the  gift. 

We  do  not  think  it  necessary  to  enter  into  any  discussion  as  to  a 
supposed  difference  in  principle  between  an  annuity  and  a  ieeacy, 
except  to  say,  that  there  is  a  striking  analogy  between  this  case  ana  the 
class  of  cases  in  which  it  has  been  firmly  sealed,  that  where  a  legacy  is 
given  and  a  contingency  attaches,  not  to  the  legacy,  but  to  the  payment 
alone,  the  legacy  vests. 

On  the  whole  we  are  of  the  opinion  that  the  condition  contained  in 
this  will  was  a  condition  subsequent;  that  its  performance  became 
impossible  by  the  act  of  GK>d,  and  that  the  estate  vested  at  the  death  of 
the  testator,  and  was  never  divested  because  of  the  act  of  God. 

The  fund  therefore  belongs  to  the  administrator  of  Mason  H.  Dar- 
rach,  and  must  be  paid  to  him  by  the  executor  of  Mason  Hutchins, 
deceased. 

T,  Bradford  Dwight^  Esq.,  of  counsel  for  administrator  of  M.  H. 
Darrach. 

Peter  McCall,  Esq.,  of  counsel  for  executor  of  Hutchins. 

[Leg.  Int,  Vol.  29,  p.  149.] 

Estate  of  Harrison  T.  Desilver,  Deceased. 

A  anrety  upon  an  ordinary  lease  continuing  from  year  to  year,  gave  three  months 
notice  in  writing  to  the  landlord,  that  at  the  expiration  of  the  then  current  year  he 
would  not  any  longer  be  responsible  for  rent :  Jieldf  that  at  the  expiration  of  that 
year  he  was  discharged  from  any  further  liability. 

Sur  exception  to  auditor's  report. 

A  statement  of  the  facts  of  this  case  is  given  in  the  report  of  William 
D.  Baker,  Esq.,  auditor,  as  follows : 

"Chapman  Biddle,  Esq.,  on  behalf  of  'Augustus  J.  Pleasonton  and 
Chapman  Biddle,  surviving  trustee  under  the  will  of  Joseph  Dugan, 
deceased,  now  for  the  use  of  the  said  Augustus  J.  Pleasonton,  Chapman 
Biddle  and  Robert  Toland,  trustees  under  the  will  of  Joseph  Dugan,* 
presented  a  claim  for  $795.26,  with  interest,  under  the  following  cir- 
cumstances: 

"One  Emma  Anderson,  by  a  lease  bearing  date  December  28, 1866, 
rented  a  tenement.  No.  1220  Spruce  street,  from  A.  J.  Pleasonton  and 
Chapman  Biddle,  surviving  trustees,  for  the  term  of  twelve  months  from 
the  1st  of  January,  1867,  at  the  rent  of  $133.34  per  month,  payable  on 
the  last  day  of  each  month  thereof,  the  first  payment  to  be  made  on  the 
last  day  of  January,  1867.   The  lease  contained  the  following  clause : 

"  In  case  the  lessee  shall  hold  over  and  remain  in  possession  of  said 
premises  after  the  expiration  of  said  term,  then  said  lessee  shall  be  con- 
sidered as  tenant  for  another  year,  upon  the  same  terms  and  conditions 
as  are  above  specified,  unless  the  lessors  shall  have  given  one  month's 
previous  notice  of  their  intention  to  change  said  terms  and  conditions, 
and  the  lessee  holding  over  after  such  notice  shall  be  considered  as  lessee 
under  the  terms  mentioned  in  said  notice  for  so  long  a  time  as  she  remain 
in  possession  of  said  premises,  without  further  notice." 

At  the  foot  of  the  lease,  the  decedent  signed  an  agreement  of  even 
date  with  the  lease,  which  is  in  the  following  words :  "  For  value  received 
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I  do  hereby  agree  to  be  responsible  to  the  above-named  lessors,  their 
successors  or  assigns,  for  the  true  and  faithful  performance  of  the  above- 
named  contract  on  the  part  of  Mrs.  Emma  Anderson." 

Mrs.  Emma  Anderson  continued  to  be  the  lessee  of  the  premises  dur- 
ing the  year  1870,  and  for  the  month  of  January,  1871.  She  failed  to 
pay  the  whole  of  the  rent  due  for  the  month  of  August,  1870,  there  being 
due  on  the  Slst  of  that  mouth  the  sum  of  $128.56,  and  the  entire  rent 
due  for  the  months  of  September,  October,  November  and  December, 
1870,  and  January,  1871. 

This  claim  was  resisted  by  the  executors.  On  the  call  of  the  execu- 
tors, the  claimants  produced  a  letter  from  the  decedent  to  Mr.  A.  J. 
Pleasonton,  one  of  the  trustees,  dated  June  4, 1869,  in  which  the  de- 
cedent required  him  to  collect  all  rent  that  might  accrue  thereafter  from 
Mrs.  Anderson,  and  notifying  him  that  the  decedent  would  not  be  surety 
after  the  then  current  year. 

"The  current  year  expired  December  31,  1869.  This  letter  was  in 
reply  to  one  sent  by  General  Pleasonton  to  the  decedent  concerning  the 
rent,  but  the  executors  were  unable  to  find  the  original,  and  they  c^led 
on  tiie  claimants  to  produce  their  copy,  but  they  replied  that  they  could 
find  no  copy  of  it.    The  decedent  died  September  10,  1870. 

"  Mr.  Webster,  counsel  for  the  executors,  objected  to  this  claim  on 
the  following  grounds : 

"  1.  Because  the  lease  is  for  one  year  certain,  and  as  between  the 
guarantor  and  the  lessors,  the  guarantor  was  bound  only  for  the  first 
year,  not  having  renewed  his  guaranty. 

"  2.  The  notice  of  June  4,  1869,  that  the  decedent  would  not  be 
responsible  beyond  the  then  current  year,  was  a  revocation  of  any  con- 
tract of  guaranty  or  suretyship  that  he  might  be  under.  And  all  the  rent 
for  that  year  having  been  paid,  there  can  be  no  liability  for  the  rent 
that  subsequently  accrued. 

''After  having  a  full  argument  on  these  points,  and  examining  the 
authorities  cited,  the  auditor  adopts  the  second  proposition  and  disallows 
the  claim." 

The  exception  filed  to  this  report  was  as  follows : 

"  The  auditor  has  erred  in  deciding  that  there  was  a  revocation  of  the 
contract  of  suretyship  by  which  the  decedent's  estate  was  released  from 
liability  for  rent  accruing  subsequently  to  the  original  term  in  not  allow- 
ing the  claim  of  the  trustees  under  the  will  of  Joseph  Dugan,  deceased, 
for  the  arrears  due  January,  1871." 

The  case  came  up  for  argument  before  Associate  Judges  Ludlow  and 
Pierce,  on  Tuesday,  April  9, 1872. 

Opinion  delivered  April  20,  1872,  by 

Ludlow,  J. — The  decedent,  in  his  lifetime,  became  security  for  the 
payment  of  the  rent  of  a  tenant  who  had  leased  a  certain  property. 

The  lease  is  in  the  usual  form  for  one  year,  and  contains  a  covenant 
by  which  the  lessee  may  hold  over  after  the  expiration  of  the  term  ;  she 
was  to  be  considered  a  tenant  for  another  year,  upon  the  terms  and  con- 
ditions specified  in  the  lease,  and  the  lessor  reserved  the  right  on  one 
month's  notice  to  change  the  terms  and  conditions  of  the  lease. 

The  first  term,  that  is  to  say,  the  first  year,  expired,  the  tenant  con- 
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tinued  in  possession,  but  in  the  third  year  the  security  gave  ample  notice 
to  the  landlord  that  he  would  not  be  responsible  after  the  expiration  of 
the  then  current  term. 

Desilver,  the  security,  having  died,  this  claim  has  been  made  against 
his  estate.  The  precise  point  here  presented  has  never  been  decided  in 
this  State,  and  we  must  be  guided  by  analogy  and  general  principles. 

The  true  doctrine  applicable  to  the  subject  undoubtedly  is,  "  that  no 
party  shall  be  bound  beyond  the  extent  oi  the  engagement  which  shall 
appear  from  the  expression  of  the  security,  and  the  nature  of  the  trans- 
action to  have  been  in  his  contemplation  at  the  time  of  entering  into  it." 
Fell  on  Guarantee,  p.  116  ;  and  the  leading  case  upon  the  subject  in 
England,  Arlington  vs.  Merricke,  2  Saund.  403,  was  decided  upon  this 
principle,  when  it  was  held,  that  the  general  words  of  an  undertaking 
were  confined  to  the  time  specified  in  the  recital.  A  distinction  was 
taken  in  the  Warden  of  St.  Saviour^a  vs.  Bosiock,  2  N.  R.  175,  upon  the 
ground  that  the  condition  of  the  bond  in  that  case  looked  to  something 
beyond  the  year,  but  the  court  decided  otherwise. 

It  is  also  a  settled  principle  in  equity  that  a  surety  will  be  entitled  to 
every  remedy  which  the  creditor  has  against  the  principal  debtor,  to  en- 
force every  security,  and  to  stand  in  the  place  of  the  creditor,  and,  says 
Ch.  Kent,  *'  this  right  of  the  surety  stands  not  upon  contract,  but  upon 
the  same  principle  of  natural  justice  upon  which  one  surety  is  entitled  to 
contribution  from  another;"  4  Johns.  Ch.  129. 

The  document  signed  and  sealed  by  these  parties  was  clearly  a  lease 
for  one  year;  after  the  expiration  of  the  term  it  became  a  lease  from  year 
to  year. 

The  tenant  could  at  any  time  terminate  the  term  at  the  expiration  of 
any  year,  and  the  landlord  could  change  the  terms  and  conditions  of  the 
lease  at  his  pleasure.  , 

From  the  very  nature  of  this  transaction  the  undertaking  was  confine*! 
to  the  time  specified  in  the  lease.  If  this  be  not  the  true  rule,  then  the 
security  can  do  nothing  to  relieve  himself,  and  must  remain  for  an  indef- 
inite period  liable  for  the  rent. 

If  by  the  silence  of  the  security  the  landlord  is  not  put  upon  his  guard 
as  to  the  solvency  of  the  tenant,  or  the  intention  of  the  security,  both  at 
law  and  in  equity,  the  security  might  be  held  responsible,  for  then  an 
im|)Jied  agreement  may  be  said  to  exist  by  which  he  remains  bound. 

Where,  however,  a  notice  is  given  which  is  direct  in  terms  and  ample 
in  time,  why  should  not  the  security  be  in  effect  subrogated  to  the  rights 
of  the  landlord?  For  as  he,  the  landlord,  may  remove  the  tenant,  so 
may  the  security  do  the  same  thing  through  and  by  means  of  a  notice, 
which  at  once  warns  the  landlord  and  points  out  to  him  the  remedy 
which  he  ought  to  apply  to  the  case. 

In  Pennsylvania  we  have  a  class  of  cases  in  which  it  has  been  decided 
that  where  a  debt  may  be  collected  from  the  principal  debtor  notice  of 
that  fact,  if  direct  and  specific,  will  discharge  the  security ;  this  is,  of 
course,  not  that  case,  but  in  principle  we  may  extend  the  application  of 
the  law  to  this  case.  When  we,  in  the  first  instance,  look  at  the  terms 
of  the  lease,  and  from  them  gather  the  intent  and  meaning  of  the  parties, 
and  then  seizing  the  principle  now  well  settled,  that  a  security  may 
stand  as  to  every  remedy  of  the  creditor  in  his  place,  apply  it  by  giving 
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l^al  validity  and  force  to  a  sufficient  notice  from  the  security  to  the 
landlord,  we  do  injustice  to  no  one. 

The  exception  is  dismissed  and  the  report  confirmed. 

Chapman  BiddlCy  Esq.,  for  exceptants. 

David  Webder,  Esq.,  contra. 

[Leg.  Int.,  Vol.  29,  p.  212.] 

Estate  of  William  Binder. 

A  devise  of  real  estate  to  trastees  to  pay  net  income  to  a  son  of  testator  foK  life,  and 
after  his  death  to  suchpersons  as  would  be  entitled  if  the  son  had  died  intestate 
seised  of  the  estate:  Beld,  that  although  no  estate  rested  in  the  son,  his  wife 
sarriying  him  was  entitled  under  the  willto  the  income  of  one-third  of  this  estate. 

Opinion  delivered  June  29,  1872,  by 

Allison,  P.  J. — The  question  which  is  raised  by  the  petition  and 
demurrer,  in  this  case,  gro\?s  out  of  the  following  clause  oi  the  will  of 
William  Binder,  deceased. 

"The  real  estate  is  devised: — In  trust  to  pay  the  net  rents  and 
income  thereof  to  my  son,  Daniel  Binder,  or  appropriate  the  same  to 
his  benefit  and  ihe  benefit  of  his  family,  for  and  during  all  the  term  of 
his  natural  life,  without  being  subject  or  liable  for  his  debts,  contracts, 
or  engagements ;  and  from  and  immediately  after  his  decease,  then  in 
trust,  for  the  only  proper  use  and  behoof  of  such  person  or  persons,  and 
for  estate  and  estates,  as  such  ])erson  or  persons  would  be  entitled  to,  if 
the  said  Daniel  had  died  intestate,  seized  of  the  same  in  fee  simple." 

The  commissioners  appointed  to  make  partition  of  the  estate  of 
William  Binder,  report,  that  if  Elizabeth  Binder,  widow  of  Daniel 
Binder,  has  an  interest  in  the  premises  described,  under  the  intestate 
laws  of  this  Commonwealth,  then  they  value  her  interest  at  $1561.11 
and  one-ninth  cents,  to  be  charged  on  the  premises  according  to  law. 

The  widow  of  Daniel  Binder  prays  the  court  to  direct,  that  she  is 
fully  entitled  to  her  thirds  as  widow,  under  the  intestate  laws  of  this 
Commonwealth,  and  that  her  interest  be  charged  on  the  premises 
accordingly,  and  that  one-third  of  the  moneys  derived  from  the  sale  of 
a  ground-rent  be  invested,  so  as  to  secure  to  her  for  life  the  interest  upon 
the  same. 

The  petition  is  demurred  to,  because  Daniel  Binder  had  but  a  life^ 
estate  in  the  income.  Second,  for  the  reason  that  it  was  the  intention 
of  the  testator,  William  Binder,  that  his  property  should  go  to  his  lega! 
representatives,  in  lineal  descent;  and  third,  that  neither  the  legal  nor 
equitable  title  to  said  property  was  ever  vested  in  Daniel,  the  husband 
of  the  petitioner,  and  that  he  had  not,  for  this  reason,  such  an  estate  in 
his  lifetime,  of  which  his  widow  could  be  endowed. 

If  the  questions  raised  by  the  demurrer  depended  on  the  fact,  as  to 
whether  the  petitioner  could  take  dower  interest  in  said  property,  in 
right  of  her  husband  having  possessed  the  same  in  his  life,  the  demurrer 
would  have  to  be  sustained.  It  was  settled  as  early  as  Shoemaker  vs. 
Walker,  2  Sergeant  &  Eawle,  654,  that  a  woman  was  not  entitled  to 
dower  of  an  estate,  the  remainder  of  which  in  fee  was  vested  in  her 
husband,  dependent  on  an  estate  for  life  of  a  third  person,  which 
remainder  the  husband  had  aliened  during  coverture.  This  case  rested 
20 
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on  the  principle  that  by  the  coramon  law  there  can  be  no  dower  unless 
the  husoand  is  seized,  in  fact  or  in  ^w,  of  the  freehold,  as  well  as  the 
estate  of  inheritance,  during  coverture.  In  the  case  before  us,  Daniel 
Binder  never  was  seized  of  the  legal  or  equitable  estate  in  the  property 
in  question ;  his  trustees  held  the  estate  with  authority  to  pay  income  to 
him  for  life,  or  themselves  to  apply  the  same  to  his  and  to  his  family's 
support.  Whatever  the  widow  of  Daniel  takes  of  the  estate  of  her 
father-in-law,  is  not  therefore  grounded  on  a  claim  that  her  husband  was 
ever  seized  of  the  same.  But  what  then  ?  Is  she  to  be  excluded  from 
the  enjoyment  of  one-third  of  the  proceed?  of  said  property,  and  must 
the  prayer  of  her  petition  be  denied  her?  We  think  not,  because  she 
is  to  be  treated  upon  the  question  of  distribution,  just  as  if  her  husband 
had  died  seized  of  said  property.  William  Binder  had  an  undoubted 
right  to  direct  who  should  take  his  property  after  the  death  of  his  son, 
and  he  has  said,  that  such  persons  shall  have  it  as  would  be  entitled  to 
the  same  if  his  son  had  died  intestate,  seized  of  the  same  in  fee  simple. 
If  the  son  had  died  seized  of  this  property  in  fee  simple,  his  widow  sur- 
viving him  would  take  a  dower  interest  in  it,  and  she  is  now  entitled  to 
exactly  the  same  interest  as  if  he  had  owned  the  same  in  his  lifetime, 
and  had  died  possessed  of  the  same.  His  children  derive  their  right  to 
their  shares  from  the  will  of  their  grandfather,  and  take  just  what  they 
would  under  the  intestate  laws  be  entitled  to  if  their  father  had  owned  it 
in  fee  simple  at  the  time  of  his  death.  The  right  of  the  mother  is 
equally  clear  with  that  of  the  children,  there  being  no  purpose  to  the 
contrary  of  this  to  be  gathered  from  the  will  of  William  Binder. 

This  conclusion  requires  us  to  direct  that  the  one-third  interest  of  the 
estate  of  William  Binder  be  secured  to  the  widow  of  Daniel  Binder,  io 
the  manner  prayed  for,  and  we  do  this  by  overruling  the  demurrer  and 
entering  judgment  for  the  petitioner. 

Oeorge  W,  Thorn,  Esq.,  for  widow.  ' 

A*  V.  Farsona,  Esq.,  contra. 

[L^.  Int,  Vol.  29,  p.  220.] 

Estate  of  N.  K.  Shoemaker. 

The  Orpbaas'  Coort  may,  if  thej  see  fit,  disre^rd  the  verdict  of  a  jury  upon  an  lane 
passed  ana  awarded  upon  exceptions  to  an  auditor's  report. 

Exceptions  to  auditor's  report.  Opinion  delivered  Jtdy  3, 1872.  by 
Ludlow,  J. — This  case  has  a  special  history.  When  it  came  before 
the  court,  several  years  ago,  twenty-five  exceptions  were  filed  to  the 
report  of  the  auditor ;  an  effort  was  then  made  to  send  the  case  to  a  jury 
in  the  Common  Pleas  upon  an  issue  framed  for  that  purpose ;  after  argu- 
ment an  issue  was  awarded,  this  issue  was  tried,  and  a  verdict  rendered 
in  favor  of  Craig's  estate,  and  therefore  against  the  findings  of  the 
auditor. 

The  exceptions  to  the  auditor's  report  are  a^in  before  this  court,  and 
we  are  also  informed  of  the  result  of  the  jury  trial  upon  the  issue 
framed.  The  evidence  produced  and  the  proceedings  had  in  the 
Common  Pleas  are  all  before  us  now,  and  we  must  proce^  to  dispose  of 
the  exceptions  to  the  auditor's  report. 
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It  requires  no  argument  to  prove  that  we  may  decline  to  be  governed 
by  the  verdict  of  the  jury. 

An  issue  awarded  out  of  the  Orphans'  Court  is  precisely  like  an  issue 
out  of  a  court  of  chancery,  for  the  Orphans*  Court,  exercising  iurisdio- 
tioD  analogous  to  that  of  a  court  of  equity,  is  to  be  governed  by  the  same 
principles.  The  whole  object  of  the  issue  is  to  satisfy  the  conscience  of 
the  court,  and  if,  after  a  careful  inspection  of  the  records  and  proof 
submitted  at  the.  trial,  the  conscience  of  the  court  is  not  satisfied,  it  is  a 
plain  duty  to  disregard  the  vefdict 

In  WilC%  Appeal,  10  H.  325,  the  Supreme  Court  restate  these  princi- 
ples, and  as  they  cannot  be  doubted,  we  shall  act  upon  them. 

Thccontest  in  this  case  arose  out  of  an  alleged  effort  made  by  one 
James  Craig,  administrator  of  Shoemaker,  to  protect  the  property  ^ 
Shoemaker  from  the  lawful  demands  of  his  (Shoemaker's)  creditors. 

The  auditor  found  that  as  Craig  had  bought  the  personal  property  of 
Shoemaker  at  the  "  Grant  House  "  for  a  fraudulent  purpose,  he  (or  as 
he  is  now  dead  his  estate)  must  be  surcharged  with  the  proceeds  of  the 
sale  of  this  personal  property. 

The  jury  in  the  feigned  issue  found  otherwise,  but  we  are  satisfied  that 
that  verdict  ought  not  to  stand,  and  that  the  finding  of  the  auditor  wai 


It  is  true  that  I,  as  the  Judge  of  the  Common  Pleas  who  tried  the 
issue,  refused  a  motion  for  a  new  trial ;  but  as  this  action  of  the  court 
was  onlv  technical,  and  as  I  did  not  sec  any  objection  to  the  legality  of 
the  trial,  the  result  upon  the  motion  made  could  not  have  been  different. 
Now,  however — and  the  Orphans'  Court,  when  called  upon  critically  to 
examine  the  evidence  produced  at  the  trial — I  cannot  say  that  it  or  its 
result  ought  to  have  any  weight  in  the  final  settlement  of  this  contro- 
versy. The  circumstances  attending  the  sheriff's  sale,  the  manner  in 
which  it  was  conducted,  the  price  which  the  property  brought,  the 
appearance  and  reappearance  at  the  house  of  Shoemaker,  the  manner  in 
which  the  business  was  conducted  by  him,  and  the  statement  made  by 
Craig  himself,  as  proved  by  the  testimony  of  one  witness,  to  wit,  that 
*l  he  had  so  much  against  the  property,  and  the  balance  belonged .  to 
Shoemaker,  that  he  owed  him  $2000,  to  reach  his  (the  witness's)  debt : 
the  balance  was  to  be  paid  in  instalments,  which  were  to  go  to  Kline 
Shoemaker,"  all  appear  to  bear  but  one  construction,  and  that  one  not 
favorable  to  the  exceptants.  In  reviewing  the  evidence  at  the  trial,  we 
cannot  but  believe  that  the  introduction  of  testimony  in  the  nature  of 
bills  and  receipts  collected  after  Shoemaker's  death,  by  Craig,  had  much 
to  do  with  this  verdict ;  and  while  I  do  not  yet  see  that  it  was  not  legal 
testimony,  yet  both  my  brother  Allison  and  myself  think  it  had  an 
unjust  and  most  injurious  weight  with  the  iury.  After  a  very  careful 
and  protracted  examination  of  all  the  evioenoe,  we  are  forced  to  dis- 
regard this  verdict  and  to  sustain  the  auditor.  All  the  exceptions 
down  to  the  eighteenth,  and  including  the  twenty-fifth,  relate  to  the 
subject-matter  \bo\e  mentioned.  And  as  we  think  the  auditor  did 
right  upon  the  authorities  cited  by  him,  and  for  the  reasons  assigned, 
in  either  postponing  or  disallowing  the  claims  specified  in  the  excep- 
tions from  eighteen  to  twenty-four  inclusive,  we  dismiss  each  and  all  of 
them. 
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We  see  nothiDg  in  the  single  exception  filed  by  the  counsel  for  the 
creditors,  and  we  therefore  dismiss  it. 

Report  confirmed  and  all  the  exceptions  dismissed. 
8,  V.  Eieh,  Esq.,  for  creditors  of  ohoemaker's  estate. 
James  OUersan,  Esq.,  for  administrators  of  Craig's  estate. 

[Leg.  Int,  Vol.  29,  p.  817.] 

Estate  of  John  Cunningham,  Deceased. 

1.  In  the  abecDce  of  personal  estate,  real  estate  it  the  only  resource  of  creditors  of  a 

decedent. 

2.  In  all  cases  an  account  should  be  filed  by  the  administrator. 
Opinion  delivered  September  28,  1872,  by 

Paxson,  J. — We  are  unable  to  sustain  any  of  the  exceptions  filed  to 
the  auditor's  report.  It  is  undoubtedly  true  that  the  personal  estate  is 
the  fund  primarily  liable  for  the  payment  of  debts.  But  it  is  conceded 
that  there  is  no  personal  estate.  The  realty  is  therefore  the  only  source 
to  which  the  creditors  can  look  for  satisfaction.  Practically,  in  this 
estate,  it  could  not  make  any  difierence,  as  the  same  persons  would  take 
the  personalty,  if  there  were  any,  as  are  entitled  to  the  proceeds  of  the 
realty,  after  payment  of  debts.  I  desire  to  say  just  here,  that  we  do  not 
commend  the  manner  in  which  this  estate  is  being  settled.  No  account 
has  been  filed  by  the  administratrix.  She  sold  the  real  estate  of  the 
decedent  under  an  order  of  court  for  the  payment  of  debts,  and  the 
proceeds  of  said  sale  were  brought  into  court  An  auditor  was  there- 
upon appointed  to  distribute  the  same.  We  are  embarrassed  by  the  fitet 
that  there  is  no  satisfactory  record  evidence  of  the  absence  of  personal 
estate.  We  are  so  well  satisfied  of  this,  however,  that  in  view  of  the 
trifling  amount  of  the  estate,  we  will  not  send  the  report  back  to  the 
auditor  for  a  more  explicit  statement  as  to  this  point  But  we  r^ard 
the  settlement  of  a  dead  man's  estate,  without  filing  an  account  as  a 
careless  mode  of  doing  business  in  the  Orphans'  Court,  and  we  will  not 
allow  this  case  to  be  drawn  into  a  precedent 

The  claims  of  the  creditors  seem  to  have  been  properly  allowed  by 
the  auditor.  Nor  do  we  see  any  objections  to  the  claims  for  counsel 
fees.  The  deceased  seems  to  have  been  fond  of  litigation.  It  was  his 
right  to  indulge  in  such  a  costly  luxury,  and  if  it  has  left  a  charge 
upon  his  estate  the  heirs  must  take  it  cum  onere. 

Nor  do  we  think  the  auditor  erred  in  refusing  the.  issue  demanded  by 
William  Renaghan.  The  affidavit  submitted  in  support  of  this  demand 
does  not  bring  the  case  within  the  rule  laid  down  by  this  court  in 
BeMer'9  Estate,  3  Philadelphia  Reports,  254. 

The  fee  charged  by  the  auditor  does  not  exceed  the  limit  prescribed 
by  the  act  of  assembly,  and  an  examination  of  this  report,  and  of  the 
labor  necessarily  involved  therein,  does  not  lead  us  to  the  conclusion 
that  it  is  excessive. 

The  exceptions  are  dismissed,  and  the  report  of  the  auditor  confirmed. 

Henry  Mclntyre,  Esqf.,  for  exceptants. 

C  B,  F.  (yNeiUy  W.  L.  Bladen,  and  J.  0,  Brinckle,  Esqs.,  contra. 
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.  [Leg.  Int,  Vol.  29,  p.  332.] 

Estate  of  Sua^N  E.  Monro,  Deceased. 

Real  estate  of  a  decedent  is  a  fund  for  the  payment  of  legacies. 

Petition  and  answer.    Opinion  delivered  October  12,  1872,  bj 

Peirce,  J. — The  question  presented  by  this  case  is,  whether  the 
l^acies  bequeathed  by  the  testatrix  are  charged  upon  and  payable  out 
of  the  land  left  by  her. 

The  testatrix  begins  her  will  as  follows,  viz. : 

March,  1870.    Wbhes  in  regard  to  the  disposal  of  my  property. 

I  made  a  record  some  years  ago  in  regard  to  the  same  matter,  but  cir- 
cumstances have  altered  since  then. 

I  look  upward  for  wisdom  to  direct  me,  feeling  my  own  liability  to 
err,  and  wishing  to  do  the  will  of  God,  whether  I  live  or  die,  through 
the  strength  that  is  in  Christ  and  accorded  to  all  who  seek  for  it  in 
humility. 

I  estimate  the  value  of  my  house  in  School  street  at  14800. 

I  have  nearly  |5000  on  interest  in  Mr.  Dungan's  hands. 

She  then  bequeathed  various  money  legacies  amounting  to  $8000, 
and  a  number  of  specific  bequests  of  pieces  of  furniture  and  other  per- 
sonal property. 

She  made  no  special  devise  of  her  real  estate ;  and  the  personal  property 
is  insufficient  to  pay  the  legacies;  the  inventory  and  appraisement 
thereof  amounting  to  $228.75. 

It  is  stated  by  Rogers,  J.,  in  McLanahan  vs.  McLanahan^  1  Pennsyl- 
vania Reports,  page  il2,  as  the  unquestioned  law  of  Pennsylvania,  that 
when  the  real  estate  is  blended  bv  the  testator  with  the  personal,  the 
land  is  charged  with  the  payment  of  legacies.  And  the  reason  assigned 
is,  that  the  whole  will  may  take  effect,  and  all  the  legacies  be  paid,  wnicb 
is  justly  supposed  to  be  the  intention  of  the  testator,  when  both  funds 
are  put  into  one. 

The  implication  in  this  case  is  helped  by  the  expressed  wishes  of  the 
testatrix  to  dispose  of  her  property ;  by  which  in  the  absence  of  any 
intention  to  dispose  of  but  a  part  of  it,  it  may  be  fairly  inferred  that  she 
intended  to  dispose  of  the  whole  of  it.  And  this  further  appears  to  be 
her  manifest  intention,  from  the  fiu^t  that  she  makes  no  devise  of  her 
real  estate  as  such. 

She  also  gives  pecuniary  legacies  to  the  amount  of  $8000,  when  her 
whole  personal  estate  not  specifically  bequeathed  is  but  $228.75,  and 
even  if  the  amount  of  $5000  in  Mr.  Dungan's  hands  had  been  realized, 
it  would  have  fallen  short  hy  $3000  of  paying  the  legacies. 

We  think  it  is  manifest  from  the  face  of  this  will  that  the  testatrix 
intended  that  both  her  real  and  personal  estate  should  be  a  fund  for  the 
payment  of  the  legacies. 


L.  a 


Cleeman,  Esq.,  for  petitioners. 
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[Leg.  Int.,  Vol.  29,  p.  356.] 

Estate  of  John  Myers. 

1.  An  executor  having  a  naked  authoritj  to  sell  real  estate  Is  not  qhargeable  with  a 
failure  to  collect  rents.   This  is  not  part  of  his  duty. 
.  2.  Auditors  must  comply  with  the  act  or  assembly  and  rules  of  court  in  fixing  their 
fees. 

Exceptions  to  auditor's  report.  Opinion  delivered  October  30, 
1872,  by 

Peirce,  J. — The  principal  question  raised  by  these  exceptions  is,  the 
liability  of  the  accountant  to  be  charged  with  the  rents  of  the  real  estate 
of  the  decedent 

The  decedent  appointed  the  accountant  his  executor,  with  full  power 
|o  sell  all  his  estate,  either  at  public  or  private  sale,  to  the  purchaser  or 
purchasers  thereof,  in  fee  simple,  without  an  order  of  court. 

The  act  of  February  24,  1824,  s.  13,  directs  that  the  executors  of  the 
last  will  of  any  decedent,  to  whom  is  given  thereby  a  naked  authority 
only  to  sell  any  real  estate,  shall  take  and  hold  the  same  interests 
therein,  and  have  the  same  power  and  authorities  over  such  estate  for  all 
purposes  of  sale  and  conveyance,  and  also  of  remedy  by  entry,  by  action, 
or  otherwise,  as  if  the  same  had  been  thereby  devisea  to  them  to  be  sold, 
saving  always  to  every  testator  his  right  to  direct  otherwise. 

The  act  of  1792,  from  which,  in  part,  the  act  of  1834  is  taken,  put 
no  restriction  upon  the  power  of  the  executor,  but  conferred  upon  him 
the  same  interest  in  the  land,  and  the  same  powers  and  authorities,  as  if 
the  land  were  devised  to  him  to  be  sold,  saving  always  to  every  testator 
the  right  to  direct  otherwise :  3  Smith's  Laws,  277. 

Under  the  statute  of  1792,  it  has  been  held  that  an  executor  with  a 
power  of  sale  of  the  land  of  hb  testator  had  the  same  interest  and  authority 
over  the  land  as  if  he  were  a  devisee  for  the  purposes  of  sale.  Allison 
vs.  WiUon'8  Executors,  13  8.  &  R.  332 ;  Allison  vs.  Kurtz,  2  Watts,  188. 

But  it  is  to  be  noticed  that  the  act  of  1834  qualifies  the  power  by 
restricting  it  to  all  purposes  of  sale  and  conveyance,  by  entry,  action, 
or  otherwise.  The  reasonable  meaning  of  which  is,  that  whatever  powers 
were  necessary  for  the  executor  to  have,  to  enable  him  to  execute  the 
power  of  sale,  were  conferred  upon  him  by  the  act ;  leaving  the  estate  in 
all  other  respects  where  the  law  cast  it,  upon  the  heir. 

And  so  in  Chew  vs.  Nicklin,  9  Wright,  p.  87,  it  was  held  by  Wood- 
ward, Justice,  that  the  words  expressive  of  the  legislative  thought  of 
1834,  as  well  as  that  of  1792,  show  that  it  was  not  the  design  or  pu^ 
pose  of  either  statute  to  break  the  descent  or  work  a  conversion  of  real 
estate,  over  which  a  naked  power  of  sale  had  been  given,  but  only  to 
enable  them  to  recover,  protect,  and  sell  the  estate  as  fully  and  aoso* 
lutely  as  if,  instead  of  a  naked  power,  an.  interest  had  been  devised  to 
them. 

This  question  has  been  well  and  ably  considered  by  Hare,  J.,  in  Blight 
vs.  Wright,  1  Philadelphia  Reports,  549,  who  held  that  a  power  by  will 
to  executors  to  sell  land,  did  not  invest  them  with  the  entire  control  and 
management  of  the  testator's  real  estate,  so  as  to  authorize  them  to  receive 
and  recover  the  rents  and  profits  thereof. 

As,  therefore,  there  was  no  duty  on  the  part  of  the  executor  to  collect 
these  rents,  he  is  not  chargeable  in  the  Orphans'  Court  with  a  failure 
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to  collect  them ;  if  he  is  liable  to  the  parties  in  interest,  upon  his  alleged 
undertaking  to  collect  them,  it  is  in  another  forum,  as  was  the  case  in 
Landis  vs.  Scott,  8  Casey,  495,  where  an  executor  was  charged  in  equitj 
as  a  trustee  for  the  devisees,  with  the  rents  of  real  estate  of  his  testator, 
of  which  he  had  assumed  the  charge  without  authority. 

Exception  has  also  been  made  to  the  auditor's  fee.  In  reporting  oft 
this  exception  the  auditor  says,  that  both  the  auditor  and  counsel  con- 
sidered the  fee  low,  in  view  of  the  work  done.  That  the  auditor  is 
aware  that  his  fee  is  larger  than  permitted  by  the  act,  but  that  he  thinks 
this  is  one  of  the  cases  where  the  court  has  discretion,  and  where  the 
compensation  allowed  by  the  act  is  entirely  insufficient 

But  the  auditor  has  not  complied  with  the  rule  of  court,  or  the  act 
of  assembly,  in  fixing  his  fee.  He  says  that  the  counsel  considered  the 
fee  low,  but  he  does  not  say  what  counsel ;  nor  that  the  fee  wad  desig- 
nated by  the  counsel  representing  the  parties  liable  to  pay  the  costs  of 
the  proceeding  as  prescribed  by  the  rule  of  court. 

It  the  auditor  relied  on  the  discretion  vested  in  the  court  by  act  of 
assembly  to  allow  additional  compensation,  his  appeal  should  have  been 
made  to  the  court  The  court  is  ready  at  all  times  to  see  that  full  justice 
is  done  to  both  the  auditor  and  the  suitor.  Complaints  frequently  reach 
the  ear  of  the  court  of  charges  made  by  auditors,  which  should  have 
been  made  the  subject  of  exception.  We  wish  it  distinctly  understood, 
that  we  desire  and  require  the  auditors  appointed  by  this  court  to  com- 
ply with  the  act  of  assembly  and  the  rule  of  court  respecting  the  fee  or 
compensation  to  be  allowed  them. 

Tne  remaining  exception  is  to  a  surcharge  of  the  accountant  of  a  sum 
of  $31.25,  without  crediting  him  with  an  error  of  like  amount  in  the 
appraisement  If  he  debited  himself  with  the  whole  amount  of  the 
appraised  value  of  the  goods  of  the  decedent,  and  it  was  afterwards  dis- 
covered that  appraised  ^oods  of  the  value  of  $31.25  did  not  belong  to 
the  estate,  but  to  the  widow,  he  should  have  been  credited  with  this 
amount  as  an  error  in  his  account 

As  the  first  account  in  which  this  alleged  error  is  said  to  have  occurred 
is  not  annexed  to  the  auditor's  report,  the  correctness  of  this  exception 
cannot  be  determined. 

The  exceptions  of  accountant  to  the  surcharge  of  rent,  and  to  the 
auditor's  fee,  are  sustained,  and  the  report  is  recommitted  to  the  auditor 
to  re-state  the  account  in  conformity  with  this  opinion,  and  to  correct 
the  error,  if  any,  referred  to  in  the  first  exception. 

The  other  exceptions  are  dismissed. 

W.  C.  Adams  and  Alfred  Driver,  Esqs.,  for  creditor  and  heirs. 
William  Hopple,  Jr.,  Esq.,  for  widow. 
W.  H.  Martin,  Esq.,  for  executor. 

tUg,  Int,  Vol.  29,  p.  896.] 

Estate  op  Elizabeth  Jacoby,  Deceased. 

Parch asers  at  sheriff't  sale,  whose  interest  is  swept  awajr  by  another  sale  under  a 
paramount  incumbrance,  have  a  right  to  come  in  on  the  fund. 

8ur  exceptions  to  auditor's  report. 

Elizabeth  Jacoby  died  January  26,  1868.  By  her  Will  she  devised 
all  her  real  estate  to  her  nine  children  in  fee. 
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On  March  6, 1871,  her  real  estate  was  sold  by  the  sheriff  under  a 
judgment  upon  a  mortgage  given  by  the  deceased,  and  the  balance  of 
the  proceeds  of  the  sale,  after  the  payment  of  the  mortgage  and  coats, 
was  paid  over  by  the  sheriff  to  the  administrator  of  the  estate,  for  distri- 
bution, in  accordance  with  the  thirty-third  section  of  act  February  24, 
1834,  Purdon,  288,  which  provides,  "  That  such  money  shall  be  dis- 
tributed as  the  real  estate  of  which  it  b  the  proceeds  would  have  been." 

The  account  of  the  administrator  was  filed,  and  referred  to  an  auditor. 
The  auditor  distributed  seven  shares  of  the  nine  which  were  nndbpnted. 
Two  of  the  shares — that  of  Charles  Jacoby,  amounting  to  $1272.15,  and 
that  of  Frederick  F.  Jacoby,  amounting  to  $791.90— were  claimed  by 
opposing  judgment  creditors. 

On  January  20,  1869,  Frederick  F.  Jacoby  confessed  a  judgment  to 
Casper  Heft  tor  $1791.50,  under  which  his  interest  in  his  mother's  real 
estate  was  sold  at  sheriff's  sale  on  the  first  Monday  of  August,  1870, 
bought  by  Heft,  and  a  deed  therefor  executed  on  September  19,  1870. 
This  sale  was  made  on  Ji.  fa,  with  waiver  of  condemnation. 

On  the  same  day  that  Heft  received  his  judgment,  Charles  Jacoby 
sold  his  one-ninth  to  Fredenck  F.  Jacoby,  but  made  a  deed  for  the  same 
to  one  Reuben  F.  Brown,  who  held  the  title,  as  alleged,  to  conceal  the 
real  ownership  from  Frederick's  creditors. 

On  September  2,  1867,  John  Maxwell  held  a  judgment  against 
Frederick  F.  Jacoby.  This  judgment  was  revived,  and  on  October  8, 
1870,  judgment  obtained  for  $739.48.  Maxwell's  judgment  of  1867 
was  not  a  lien  on  Frederick's  interest  in  his  mother's  estate,  but  became 
so,  on  October  8, 1870,  by  the  revival. 

Maxwell  levied  on  Frederick's  interest,  being  the  two-ninths  in  ques- 
tion, sold  the  same,  and,  on  January  7, 1871,  received  a  sheriff's  deed 
therefor. 

Before  the  auditor.  Maxwell  gave  evidence  showing  that  Heft's  title 
was  void,  having  been  obtained  under  a  judgment  given  by  Jacoby  to 
defraud,  hinder,  and  delay  his  creditors,  and  although  valid  between  the 
parties  to  it,  yet  as  against  creditors  it  was  void,  and  the  sale  under  it 
did  not  pass  a  valid  title  to  Heft. 

The  auditor  decided  that  the  Hefl  judgment  was  founded  upon  fraud 
and  void  as  to  Maxwell,  to  whom  he  awarded  the  entire  fund  under  his 


Heft  filed  exceptions  to  the  auditor's  report. 
Brown  did  not  file  any  exceptions. 

Opinion  delivered  December  7,  1872,  by 

Paxson,  J. — The  fund  for  distribution  is  the  proceeds  of  the  sale  of 
real  estate.  Elizabeth  Jacoby,  the  testatrix,  died  in  January,  1868, 
having  first  made  and  published  her  last  will  and  testament,  by  which 
she  devised  all  her  real  and  personal  estate  to  her  minor  children,  share 
and  share  alike.  Under  this  will  two  of  her  children,  Frederick  F. 
Jacoby  and  Charles  Jacoby,  each  took  one-ninth  part  of  certain  real 
estate  at  the  comer  of  Germantown  road  and  Manheim  street  On 
January  20,  1869,  Frederick  F.  Jacoby  confessed  a  judgment  to  Casper 
Hefl  for  $1791.50,  under  which  judgment  the  interest  of  Frederick,  in 
the  real  estate  in  question,  was  sold  by  the  sheriff  under  a  fi.  fa,,  con- 
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demnation  baviDg  been  formally  waived  by  said  Frederick;  the  said 
Heft  became  the  purchaser  at  said  sale,  and  a  deed  was  executed  to  him 
by  the  ^eriff!  On  the  day  the  above  judgment  was  given  and  entered 
in  the  office,  Charles  Jacoby  granted  by  deed  his  one-ninth  of  the  said 
real  estate  to  one  Keuben  F,  Bro¥m.  The  latter  was  a  clerk  of  Mr. 
Hell,  and  the  auditor  finds  as  a  fact,  that  Brown  took  title  for  Frederick 
F.  Jacoby;  that  the  latter  was  the  real  purchaser,  no  consideration 
having  been  received  from  Brown.  There  is  no  dispute  as  to  this  part 
of  the  case.  On  September  2, 1867,  John  Maxwell  held  a  judgment 
recovered  adversely  against  Frederick  F.  Jacobv,  in  the  District  Court, 
for  the  sum  of  $1030.65.  This  judgment  it  will  be  seen  was  not  a  lien 
OQ  the  one-ninth  interest  of  Frederick  in  the  real  estate  of  Elizabeth 
Jacoby ;  the  said  judgment  having  been  recovered  prior  to  the  death  of 
the  latter.  For  the  purpose  of  making  it  a  lien,  a  scire  facias  to  revive 
was  issued,  and  judgment  obtained  thereon,  on  October  8,  1870.  This, 
it  will  be  seen,  was  after  the  sale  of  the  property  on  the  Heft  judgment. 
Notwithstanding  this  fact.  Maxwell  levied  upon  and  sold  by  the  sherifi* 
under  his  judgment,  all  the  right,  title,  and  interest  of  Frederick  F. 
Jacoby  in  the  said  real  estate,  and  became  the  purchaser  thereof  at  said 
sale.  He  was  thus  in  a  condition  to  test,  in  an  action  of  ejectment,  the 
validity  of  the  title  acquired  by  Mr.  Heft.  In  this  position  of  the  case 
the  title  of  both  tlie  parties  was  swept  away  by  a  sneriff's  sale  of  the 
premises  under  a  paramount  mortgage ;  and  the  amount  of  the  purchase 
money,  after  the  payment  of  said  mortgage,  was  paid  to  the  adminis- 
trator. 

Seven-ninths  of  the  fund  were  distributed  to  the  heirq  by  a  former 
report  The  remaining  two-ninths  being  the  shares  of  Frederick  and 
Charles  Jacoby,  remain  to  be  disposed  of  by  this  supplemental  report. 

The  auditor  awarded  the  whole  fund  to  the  Maxwell  judgment,  upon 
the  ground  that  the  Heft  judgment  was  fraudulent  and  collusive,  was 
given  for  the  purpose  of  hindering  and  delaying  creditors,  and  therefore 
void.  This  ruling  is  made  the  ground  of  exception  in  various  forms,  by 
the  learned  counsel  for  Mr.  HefL 

The  auditor  comes  to  this  conclusion  from  a  number  of  facts  in  the 
case,  no  one  of  which  standing  alone  could  be  regarded  as  improper,  yet 
which,  taken  in  connection  with  the  other,  and  the  conduct  of  the 
parties,  leads  him  to  the  conclusion  that  the  Heft  judgment  was  col- 
lusive. Among  these  facts  may  be  mentioned,  Ist  That  Frederick 
Jacoby  confes^  the  judgment  upon  which  Mr.  Hefl's  claim  rests. 
2d.  That  he  waived  inquisition  in  order  to  allow  the  property  to  be  sold 
under  a  fi.  fa.  in  the  month  of  August  3d.  That  the  Maxwell  judg- 
ment  was  banging  over  him  at  the  time  he  confessed  judgment  to  Hen. 
4th.  The  placing  of  the  interest  which  Frederick  had  purchased  of 
Charles,  in  the  name  of  Mr.  Brown,  on  the  day  he  confessed  the  judg- 
ment 5th.  That  Frederick  continued  to  receive  the  rent  of  the  property 
for  the  two-ninths,  after  the  alleged  sale  to  Heft,  without  any  evidence 
that  said  rent  had  ever  been  paid  over  to  the  latter.  6th.  That  the 
conduct  of  Frederick  before  the  auditor  was  such  as  to  lead  to  the  con- 
clusion that  he  was  endeavoring  to  defeat  the  Maxwell  judgment,  going 
so  far  at  last  as  to  emplov  counsel  to  represent  him  before  the  auditor, 
etc   We  think  the  auditor  was  right  in  saying,  that  no  one  of  these 
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acts  was  of  itself  sufficient  to  establish  collusion.  A  confession  of  judg- 
ment and  waiver  of  inquisition  are  not  ^er  se  evidence  of  fraud,  but  thej 
are  circumstances  which  may  be  taken  into  consideration  in  the  deter- 
mination of  such  a  question.  So,  too,  of  the  receipt  of  the  rents.  If 
shown  to  have  been  bona  fide,  and  to  have  been  subsei^uently  paid  over 
to  Mr.  Heft,  there  would  have  been  little  in  it  But  with  the  rents  still 
in  his  pocket,  and  that  circumstance  unexplained,  the  case  is  different 
Again,  there  was  no  attempt  made  to  sustain  the  Hefb  judgment  by 
proof  of  consideration.  It  had  been  attacked,  and  a  chain  of  suspicious 
circumstances  proved  which  required  explanation.  Frederick  Jacoby, 
Heft,  and  Brown  were  all  competent  witnesses.  The  act  of  assembly 
had  removed  the  padlock  from  their  lips,  and  yet  they  say  nothing. 
This  is  significant    There  is  a  time  to  speak  as  well  as  to  keep  silence. 

In  view  of  all  these  circumstances,  we  are  nut  prepared  to  say  the 
auditor  erred  in  coming  to  the  conclusion  that  the  Heft  judgment  was 
collusive. 

Th6  next  question  is,  whether  Mr.  Maxwell  has  such  a  standing  here 
af  entitles  him  to  raise  this  question.  While  it  was  conceded  that  he 
might  have  done  so  in  an  action  of  ejectment ;  yet  in  view  of  the  fact 
that  the  property  had  been  sold  under  the  paramount  mortgage,  it  was 
urged  that  there  was  no  precedent  for  coming  in  upon  the  fund,  this  not 
being  a  question  between  two  judgment  creditors,  as  such,  but  between 
two  purchasers  at  a  judicial  sale.'  It  is  quite  possible  there  is  no  7)rece- 
dent  The  industry  of  counsel  has  failed  to  furnish  any,  and  the  court 
has  no  present  recollection  of  such  a  case.  But  if  necessary  we  must 
make  a  precedent  Were  we  to  pause  where  the  decided  cases  stop, 
the  law  would  be  chained  to  its  dead  past,  without  progress  and  without 
a  future.  The  decision  of  to-day,  if  sound,  becomes  the  rule  for 
to-morrow.  Where  precedent  fails,  we  must  look  to  reason  and  analogy, 
the  living  fountains  of  the  law,  out  of  which  all  correct  legal  principles 
flow. 

We  are  met  at  the  threshold  of  this  inquiry  by  the  all^ation,  that 
the  judgment  of  Mr.  Heft  cannot  be  impeached  collaterally.  The 
phrase,  impeaching  a  judgment,  is  sometimes  used  without  a  very  dear 
appreciation  of  its  meaning.  To  impeach  a  judgment  is  practically  to 
destroy  it  This  can  only  be  done  by  the  defendant  Fraudulent  iudg- 
ments  may  be  divided  into  two  classes,  viz. :  1st  Judgments  which  are 
a  fraud  upon  the  defendant;  and  2d.  Judgments  which  are  a  fraud 
upon  his  creditors.  In  the  first  class,  the  defendant  is  no  party  to  the 
fraud,  and  he  is  the  only  person  who  can  assail  it  If  he  does  so  suc- 
cessfully he  destroys  it  In  the  second  class,  both  the  plaintifi^  and 
defendant  are  parties  to  the  fraud.  The  defendant  has  no  power  to 
impeach  such  a  judgment.  As  to  him,  it  is  always  good.  There  is  no 
more  binding  consideration  known  to  the  law  than  the  mutual  fraud  of 
the  parties.  But  the  creditors,  those  whose  rights  a  fraudulent  judg- 
ment would  strike  down,  have  a  right  to  show  the  fraud.  Having  done 
so,  the  law  steps  in  and  loosens  from  the  grasp  of  such  judgment  the 
property  it  was  intended  to  cover  up,  leaving  the  defendant  to  grapple 
with  his  fraud  as  best  he  may.  The  judgment  is  not  dbturbed.  It  is 
left  in  full  force  and  unsatisfied  as  to  the  defendant 

A  judgment  can  be  attacked  collaterally  by  a  creditor  whose  rights 
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are  affected  by  it,  as  when  it  is  intended  to  defraud,  hinder,  and  delay 
a  creditor  in  the  recovery  of  his  claim.  Dougherty's  EstaU,  9  W.  &  & 
789 ;  TAompwnV  Appeal,  7  P.  F.  S.  176 ;  Clark  vs.  Douglass,  12  P.  F. 
S.408;  Campbell  V8.  Sloan,  Id.  481. 

It  must  be  conceded  that  the  rights  of  these  parties  were  fixed  prior 
to  the  sale  under  the  mortgage.  Said  sale  was  not  a  matter  within  the 
control  of  either  of  them.  iSiey  both  claimed  the  property  under  a  deed 
from  the  sheriff.  Can  it  be  that  a  sale  under  the  mortgage  settled  their 
rights  ?  And  if  so,  bow  settled  ?  To  whose  benefit  is  said  sale  to  accrue  ? 
The  property  itself  having  been  swept  away,  the  claimants  can  only 
look  to  the  fiind.  Has  only  one  of  them  &  right  to  do  so,  and  if  so, 
which  one? 

It  is  to  be  observed  that  Mr.  Heft  is  not  in  the  position  of  a  bona 
fide  purchaser  without  notice.  He  purchased  at  the  sale  under  his  own 
judgment.  If  the  latter  is  fraudulent  as  to  creditors,  he  is  affected  by 
the  fraud,  and  is  in  no  better  position  than  as  though  he  claimed  as  a  judg- 
ment creditor  merely.  When  once  the  fraud  is  established,  then  it  is 
clear  that  as  to  creditors  no  title  passed  under  the  Heil  judgment.  The 
fund  remaining  after  the  payment  of  the  mortgage,  as  has  been  stated, 
was  paid  to  the  administrator.  He  holds  it  for  whoever  may  be  owner 
of  the  two-ninths  interest  referred  to.  It  must  be  conceded  that  such 
owuer  can  follow  the  fund.  Otherwise  it  must  be  distributed  to  the 
other  heirs  or  legatees  who  have  no  possible  claim  upon  it 

It  can  hardly  be  pretended  that  if  an  heir  to  an  estate  should  make 
an  assignment  of  his  interest  therein  for  the  fraudulent  purpose  of  hin- 
dering and  delaying  his  creditors,  tlie  latter  could  not  contest  the 
validity  of  such  assignment,  before  the  auditor,  so  far  as  it  affected  their 
interest.  The  fraud  consists  in  the  effort  to  postpone  the  creditors.  The 
form,  or  the  means  used  to  effect  it,  is  not  material.  The  law  will  strike 
down  the  fraud  without  regard  to  the  covering  which  may  have  been 
used  to  envelop  it.  It  is  a  mmiliar  rule  that  the  owner  of  property  may 
follow  it  so  long  as  it  remains  in  specie ;  or  the  proceeds  thereof,  so  long 
as  tbe^  can  to  traced  or  ear-marked ;  subject,  of  course,  to  certain 
exceptions,  where  the  rights  of  bona  fide  purchasers  without  notice 
intervene.  The  owner  of  this  property,  or  he  who  was  the  owner,  at  the 
time  of  the  sale  under  the  mortga&e,  has  an  undoubted  right  to  follow 
and  claim  the  proceeds  in  the  hands  of  the  administrator.  la  there  any- 
thing in  the  form  of  this  proceeding  which  closes  the  door  upon  the 
inquiry  as  to  who  the  owner  really  is  ?  If  so,  then  the  one  party  or  the 
other  has  lost  his  right,  or  the  remedy  to  assert  it,  by  an  event  ov^ 
which  he  had  no  control.  Were  we  to  hold  that  Mr.  Maxwell  has  no 
standing  as  a  claimant  upon  thb  fund  we  would  leave  him  without 
remedy.  To  justify  us  in  doing  this  there  ought  to  be  a  clear  and 
inflexible  rule  of  law  requiring  it.  The  burden  of  proof  is  upon  those 
who  assert  that  he  has  no  standing.  We  think  they  have  failed  to 
sustain  it 

So  far  as  the  share  of  Charles  Jacoby — which,  as  we  have  seen,  was 
sold  to  Frederick,  and  the  title  thereto  taken  in  the  name  of  Mr. 
Brown — is  concerned,  it  is  sufficient  to  say,  that  it  passed  by  the  sale 
im4er  the  one  or  the  other  of  the  judgments. 

What  we  have  said  covers  the  whole  case.   A  number  of  exceptions 


316 


PHII^ADELPHIA  REPORTS. 


were  filed,  but  thej  are  substantiallj  answered  by  the  forcing,  which 
renders  it  unnecessary  to  take  them  up  seriatim. 

The  exceptions  are  dismissed  and  the  report  of  the  auditor  confirmed. 

Thomas  R.  Elcock  and  ITieodare  F,  Jenkins,  Esqs.,  counsel  for  Heft 

William  Dmst,  Esq.,  counsel  for  Maxwell. 


Testator  devised  to  hU  wife  in  trust  for  herself  and  children,  and  after  a  certain  time, 
"  if  the  executor  thinks  it  may  be  more  productive,  the  property  to  be  sold  and  the 
money  divided.''  The  parties  by  deed  agreed  to  take  the  land  as  personalty,  they 
lately  have  sold  it,  and  a  purchaser  alleging  title  in  the  executor,  asked  the  conrt  to 
order  him  to  convey :  Held,  that  this  was  not  a  mere  naked  power,  and  the  executor 
directed  to  convey  to  the  purchaser  any  title  held  by  him,  and  allowed  $1000  for  his 
services. 

In  the  matter  of  the  petition  of  Lydia  B.Twaddell  and  others.  Opinion 
delivered  January  7, 1873,  by 

Peirce,  J. — John  P.  Twaddell,  by  his  last  will  and  testament,  derised 
his  farm  in  Blockley  township,  and  his  property  corner  of  Broad  and 
Locust  streets,  in  the  city  of  Philadelphia,  to  his  wife  in  trust  for  the  use 
of  herself  and  his  children  by  her ;  and  after  fifteen  years,  or  one,  or 
two,  or  three  years  after,  if  the  executor  thinks  it  may  be  more  produo- 
tiye,  the  above  described  farm  in  Blockley  township,  and  also  the 
property  on  Locust  and  Broad  streets  above  mentioned  are  to  be  sold 
to  the  best  advantage,  and  the  money  to  be  appropriated  and  divided  " 
to  his  wife  and  children  by  her,  as  he  therein  directed. 

There  was  no  sale  made  of  the  property  by  virtue  of  the  power  or 
discretion  above  given  to  the  executor,  and  on  the  5th  of  September, 
1861,  the  parties  entitled  thereto,  by  deed  polH  elected  to  accept  and 
take  the  said  real  estate  as  land  in  lieu  of  tne  proceeds  of  sale  thereof 
and  to  dispense  with  any  sale  thereof. 

The  petitioners  set  forth,  that  ^hey  have  sold  and  conveyed  portions 
of  said  property,  and  have  made  contracts  for  sale  of  other  portions 
thereof.  That  objection  has  been  raised  to  their  power  to  make  a  clear 
title  in  fee  simple  to  the  same,  on  the  ground,  that  by  virtue  and  reason 
of  the  power  of  sale  in  testator's  will  herein  before  recited,  there  is  an 
outstanding  legal  title  to  the  said  real  estate  in  Edward  Twaddell, 
executor,  and  that  said  executor  claims  that  he  is  possessed  of  such  title 
and  accountable  for  said  real  estate. 

They,  therefore,  pray  the  court  to  order  and  decree  the  said  executor 
to  convey  to  them  the  said  outstanding  legal  title. 

The  executor,  in  his  answer,  sets  forth  his  conferences  with  the  peti- 
tioners, relative  to  the  sale  of  the  property ;  his  procuring  a  plan  or  sur- 
vey thereof,  with  the  view  of  bringing  the  property  into  the  market,  his 
planting  of  shade  trees  along  Baltimore  avenue,  to  make  it  more  attrac- 
tive. He  further  says,  "  I  also  put  up  a  placard,  *  This  property  for 
sale,  inquire  of  E.  Twaddell,  No.  1828  Market  street'  This  placard 
remained  up  about  two  years,  a  number  of  persons  called  on  me  about 
its  purchase,  and  I  believe  that  I  could  at  that  time  have  sold  ^at 
property  for  about  $90,000,  and  the  Broad  and  Locust  street  property 
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for  about  $10,000,  making  the  total  $100,000.  But  as  my  only  obiect 
was  to  promote  tbe  interests  of  the  petitioners,  and  finding  that  tliej 
were  not  anxious  to  realize,  I  did  not  force  the  market,  nor  even  enter- 
tain propositions  for  the  purchase  of  the  property,  as  I  otherwise  would 
have  done.** 

He  further  sajs  that  the  present  value  of  the  property  is  about 
t300,000.  He  claims  a  commission  on  the  property,  and  prays  that  his 
rights  in  the  premises  may  be  determined  by  the  court 

It  seems  to  us,  that  at  the  most,  the  executor  is  but  the  donee  of  a 
power,  and  not  the  holder  of  the  legal  estate.  That  was  devised 
directly  to  Lydia  B.  Twaddell,  trustee  for  herself  and  her  children. 

There  is  a  well-settled  distinction  between  a  mere  power  and  a  trust. 
It  is  perfectly  clear,  that  where  there  is  a  mere  power  of  disposing,  and 
that  power  is  not  executed,  the  court  cannot  execute  it.  It  is  equally 
clear,  that  whenever  a  trust  is  created,  and  the  execution  of  that  trust 
&ils  by  the  death  of  the  trustee,  or  by  accident,  the  court  will  execute 
the  trust  But  these  are  not  only  a  mere  trust  and  a  mere  power,  but 
there  is  also  known  a  power,  which  the  party  to  whom  it  is  given  is 
intrusted  and  required  to  execute;  and  with  regard  to  that  species  of 
power,  the  court  considers  it  as  partaking  so  much  of  the  nature  and 
qualities  of  a  trust,  that  if  the  person  who  has  that  duty  imposed  upon 
him  does  not  discharge  it,  the  court  will,  to  a  certain  extent,  discharge 
the  duty  in  his  room  and  place.  Brown  vs.  Higga,  8  Vesey,  Jr.,  669. 

The  power  given  to  the  executor  in  thb  case  was  in  the  nature  of  a 
discretion  to  determine  whether  at  and  within  the  time  limited  by  the 
testator,  the  land  should  be  sold.  He  proceeded  to  exercise  this  power 
by  determining  that  it  was  for  the  interest  of  the  parties  that  the  land 
should  be  sold,  and  he  took  steps  to  effect  a  sale  of  it  Whilst  he  was 
so  engaged,  the  parties  bv  deed  poll  of  5th  September,  1861,  elected  to 
take  the  property  as  land.  It  is  probable,  that  by  the  exercise  of  the 
determination  of  the  executor,  that  the  property  should  be  sold,  and  by 
force  of  the  will  of  the  testator,  the  land  thereby  became  converted  into 
personalty.  But  it  is  clear,  that  notwithstanding  this,  the  parties  had  a 
right  to  elect  to  take  it  as  land.  Burr  vs.  Sims^  1  Wharton,  252 ;  Smith 
vs.  SUsTy  3  Wharton,  62 ;  ShaUenherger  vs.  Ashtoarth,  1  Casey,  152.  And 
they  having  so  elected  to  take,  the  executor  had  no  further  duty  to  per- 
form in  respect  of  it  There  was  no  title  to  the  estate  vested  in  him, 
and  as  the  power  of  sale  was  defeated  by  the  act  of  the  parties  in  elect- 
ing to  take  the  property  as  land,  there  is  nothing  really  in  him  to 
convey  or  release  to  the  parties.  But,  as  the  Supreme  Court  has  said, 
that  in  such  cases,  there  rests  a  cloud  upon  the  title  which  embarrasses 
the  right  of  alienation,  it  is  deemed  best  to  decree  a  conveyance  by  the 
executors  to  remove  this  cloud.  Kav  vs.  Seates,  1  Wright,  40. 

The  executor  also  prays  us  to  determine  bis  rights  in  the  premises. 
Like  every  other  executor,  agent  or  trustee,  called  on  to  assume  a 
responsibility,  exercise  a  discretion  or  perform  a  duty,  he  is  entitled  to 
such  reasonable  compensation  as  the  circumstances  of  the  case  require. 

The  power  given  to  him  by  the  testator  was  one  which  not  only 
requirea  of  him  the  exercise  of  judgment,  but  also  inquiry  into  and 
acquaintance  with  the  then  present  and  prospective  nature  of  the  land, 
and  the  exercise  of  a  wise  and  honest  discrimination  to  have  it  sold. 
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His  right  to  compensation  does  not  depend  upon  whether  or  not  the 
land  was  sold ;  but  upon  the  faithful  exercise  of  the  power  given  him 
by  the  testator.  If  he  had  determined  in  the  exercise  of  this  power, 
that  the  land  should  not  be  sold,  he  would  be  equally  entitled  to  com- 
pensation. It  is  not  to  be  presumed  that  the  testator  expected  him  to 
exercise  this  power  without  compensation. 

Commissions  are  given  as  a  compensation  for  labor  and  responsibility. 
Compensation  is  proportioned  to  the  responsibility  incurred,  and  to  the 
labor  aud  care  bestowed.  MeElhenny*8  Appeal,  10  Wr.  349.  In  this 
case,  the  executor  not  only  exercised  the  discretion  and  power  conferred 
on  him  by  the  testator,  but  with  the  consent  of  the  parties  assumed  some 
care  and  oversight  of  the  property.  And  although  the  Orphans'  Court 
ie  not  the  proper  jurisdiction  in  which  to  seek  compensation  for  services 
rendered  at  the  instance  of  the  parties,  yet  having  been  brought  into 
this  court  at  the  suit  of  the  petitioners,  and  the  subject  of  his  compensa- 
tion being  before  the  court,  we  think  wo  may  look  at  his  entire  services 
rendered  to  the  petitioners  in  respect  of  the  estate  in  which  they  are 
interested,  and  measure  his  compensation  accordingly. 

If  we  were  to  fix  the  compensation  as  a  commission  to  be  paid,  we 
would  assume  the  value  of  the  estate  at  the  time  of  the  exercise  of  the 
power  vested  in  him  to  be  $100,000,  the  value  fixed  by  himself,  and 
allow  him  a  commission  of  one  per  cent,  on  that  sum,  which  is  as  much 
as  would  probably  have  been  allowed  to  him  if  a  sale  had  been  made. 
But  whether  considered  as  a  commission  or  not,  we  think  the  sum  of 
$1000  will  be  a  full  and  fair  compensation  for  the  services  rendered 
by  him. 

Let  a  decree  be  entered,  directing  the  respondent  to  convey  to  the 
petitioners,  by  a  deed  to  be  prepared  by  them,  and  presented  to  him 
for  that  purpose,  all  his  interest  in,  and  power  and  right  of  control  of 
said  estate;  and  that  the  said  petitioners  pay  to  him  the  sum  of  $1000 
as  a  compensation  for  his  services  in  said  matter. 

J.  Cooke  Longstreth  and  J.  B.  Townsend,  Esqs.,  for  petitioners. 

William  Henry  Rawle,  Esq.,  contra. 


There  is  nothing  in  the  relationship  of  sister-in-law  to  a  decedent  to  raise  any  pre- 
sumption against  her  claim  for  services  as  honsekeeper.  There  is  no  custom  here  to 
pay  servants  weekly  or  monthly. 

Sur  exceptions  to  report  of  auditor.   Opinion  delivered  January  3, 


FiNLETTER,  J. — ^Thc  claimant  was  the  sister-in-law  of  decedent  She 
performed  all  the  duties  of  housekeeper  and  servant,  and  in  addition  did 
the  washing  and  marketing.  In  this  she  had  no  assistance  and  needed 
none,  as  the  family  consisted  only  of  the  decedent  and  his  grown-up 
daughter. 

Her  services  continued  to  the  death  of  her  brother-in-law,  and  covered 
a  period  of  fourteen  months,  for  which  she  claimed  pay  at  the  rate  of 
$3  per  week.  The  evidence  which  has  been  reported  to  us  does  not  show 
an  express  contract ;  nor  does  it  warrant  the  finding  of  the  auditor  that 
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it  was  the  case  of  an  asylum,  rendered  to  the  claimaDt  in  consideration 
of  her  services,  rather  than  a  contract  to  pay  therefor. 

There  is  evidence  that  "he  was  to  pay  her/'  which,  although  unsatis- 
factory, throws  some  light  upon  the  relation  in  nthich  the  parties  stood 
in  regard  to  the  services  which  were  rendered.  If  it  be  considered 
merely  as  the  opinion  or  surmise  of  the  witness,  it  is  still  of  some  weight, 
as  showing  that  appearances  at  least  indicated  that  the  claimant  occupied 
the  position  of  servant  for  pay,  rather  than  the  position  of  one  living 
upon  the  charity  of  another. 

However  this  may  be,  that  she  performed  all  the  duties  of  housekeeper 
and  servant  is  undisputed.  From  this  alone  the  contract  could  and 
should  be  inferred,  unless  the  circumstances  of  the  case  be  inconsistent 
with  the  relation  of  employer  and  employ^. 

The  only  circumstances  upon  which  the  auditor  relies  in  rejecting  her 
claim  are,  that  **  she  was  the  sister-in-law  of  the  deceased ;  that  there  was 
no  evidence  of  any  demand  for  wages ;  and  that  she  kept  no  accounts." 

The  relationship  which  had  existed  made  it  more  desirable  that  she 
should  keep  house  for  him ;  but  it  is  not  inconsistent  with  the  fact  that 
she  rendered  these  services  for  wages.  What  obligation  did  it  impose 
upon  her  to  render  gratuitously  services  for  which  she  might  elsewhere 
have  been  well  paid  ?  What  obligation  was  there  upon  him  to  give  her 
an  "asylum?" 

When  we  consider  that  one  party  is  dead  and  the  other  is  not  per- 
mitted to  testify,  it  may  very  well  be  that  no  evidence  of  a  demand  of 
wages  could  be  produced.  Servants,  even  if  capable,  seldom  keep  ac- 
counts. It  woula  be  hard  ruling  to  hold,  that  a  servant  or  any  one  else 
must  prove  demand  for  payment,  or  show  accounts  before  recovery  could 
be  had. 

The  claimant  had  no  need  for  her  wages.  She  was  amply  supplied 
by  her  husband.  Might  not  a  disposition  to  accommodate  her  relative, 
and  a  desire  to  keep  her  earnings  together,  until  her  husband's  return 
from  the  war  be  sufficient  reasons  for  not  demanding  them  ?  If  they 
were  not,  might  not  respect  for  the  feelings  of  her  relative  prevent  her 
from  making  her  demand  public? 

The  auditor  finds  that  there  is  a  legal  presumption  that  servants  are 
paid  either  weekly  or  monthly.  If  this  be  so  in  England  or  elsewhere. 
It  is  not  so  here.  It  is  not  the  practice  to  pay  either  weekly  or  monthly, 
or  at  any  stated  times ;  and  there  is  nothing  in  the  contract  or  services 
from  which  it  may  be  legally  inferred. 

The  act  in  relation  to  decedent's  estate,  which  makes  the  wages  of 
servants  for  one  year  preferred  claims,  is  inconsistent  with  such  a  pre- 
sumption. 

It  is  not  the  fault  of  the  claimant  that  the  estate  has  not  been  settled 
sooner,  and  the  argument  of  staleness  is  therefore  fallacious. 
Exceptions  sustained. 
John  G,  Johnson,  Esq.,  for  exceptants. 
K,  C.  Quin,  Esq.,  contra. 
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[Leg.  Int,  VoL  80,  p.  36.]  . 

Estate  op  John  H.  Sypebt. 

Daties  and  liabilities  of  trustees  disotissed  as  to  mixing  trust  Ainds,  refhsal  to  exhibit 

books,  etc. 

Exceptions  to  report  of  examiner.  Opinion  delivered  January  25, 
1873,  by 

Ludlow,  J. — We  have  carefully  considered  the  elaborate  report  of 
the  examiner,  the  exceptions  filed  to  it,  the  evidence,  and  the  anthorities 
cited  by  the  parties  interested,  and  we  "fail  to  discover  any  reason  why 
we  should  sustain  the  exceptions. 

Upon  four  points  especially  have  we  paused  and  deliberated,  because 
if  either  of  them  had  been  in  fact  sustained  we  might  have  been  obliged 
to  discharge  the  trustee. 

These  points  may  be  briefly  stated  as  follows,  viz. : 

The  disagreement  of  the  trustees ;  the  mixing  of  the  trust  funds  and 
accounts  with  the  private  funds  and  accounts  of  the  trustee ;  the  giving 
of  checks  without  ninds  in  bank  to  pay  them  ;  and  the  refusal  to  exhibit 
the  books  and  accounts  of  the  estate. 

Upon  the  first  point  we  are  quite  certain  that  unfortunate  difficulties 
exist,  but  it  does  not  appear  to  us  that  this  trustee  is  any  more  to  blame 
than  his  co-trustee ;  the  same  argument  which  would  oblige  us  to  re- 
move the  one  would  compel  us  also  to  discharge  the  other. 

The  true  rule  of  law  doubtless  is,  as  is  proved  by  an  examination  of 
the  authorities  cited  by  the  examiner,  that  a  disagreement  between 
trustees  which  does  not  endanger  the  safety  of  the  estate  will  not  require 
us  to  inflict  summary  punishment.  In  this  instance,  the  testator  had 
himself  selected  the  respondent,  he  knew  his  peculiarities,  and  it  is  very 

Cible  that  because  of  these  he  made  the  selection  ;  no  satisfactory  proof 
been  submitted  to  establish  the  &ct  that  the  trustee  is  a  negiigeut 
or  dishonest  man;  and  as  far  as  we  can  judge,  on  the  whole,  the  tmst 
estate  has  been  properly  managed ;  a  division  of  labor  between  the 
trustees  seems  to  have  been  settled  upon,  and  it  will  not  do  to  lend  a 
too  ready  ear  to  these  complaints,  when  the  chief  trouble  seems  to  arise 
from  peculiarities  of  temper  for  which  both  parties  are  to  blame. 

If  this  trustee  had,  to  any  considerable  amount,  and  without  reason- 
able cause,  mixed  up  his  private  funds  and  accounts  with  those  of  the 
trust  estate,  he  might  be  removed  ;  but  the  fact  is,  that  while  small  suras 
have  occasionally  been  mixed  with  his  own,  the  reason  assigned  surely 
excuses  him,  for  these  sums  were  small,  and  for  convenience  he  deposited 
them  with  his  own  money  until  a  large  enough  amount  had  accumulated 
to  make  a  deposit.  While  we  say  this,  we  are  not  to  be  understood  as 
sanctioning  a  departure  from  the  well-established  rule.  As  a  matter 
of  convenience  this  course  was  pursued  in  this  case;  it  would  hardly 
justify  a  discharge  of  the  trustee  now ;  it  might,  however,  turn  the  scale 
against  him  had  other  facts  been  established  throwing  doubt  upon  his 
integrity  or  capacity,  and  it  is  always  attended  with  peril  to  the  trustee. 
The  giving  of,  a  check  without  funds  provided  for  payment  of  it  is 
another  grave  cause  of  complaint,  and  if  the  charge  had  been  established 
would  cause  the  dismissal  of  the  trustee. 
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The  evidence  does  not  sufficiently  support  the  charge,  for  the  burden 
was  upon  the  petitioner  to  establish  it. 

Checks  were  given  and  not  at  once  paid ;  at  the  time,  however,  for 
some  cause,  no  complaints  were  made,  and  a  number  of  accounts  have 
been  settled  and  confirmed ;  the  petitioner  failed  to  specify  the  dates  or 
araouDts  of  these  checks.  If  any  difficulty  arose  before  the  settlement 
of  the  accounts  it  ought  to  have  appeared  in  proof  at  the  time,  or  before 
the  accounts  were  settled.  If  it  occurred  since  that  time  proof  of  a 
specific  nature  should  have  been  made  of  time  and  amount,  so  that  the 
respondent  could  defend  himself. 

On  the  whole  testimony  we  refuse  to  sustain  this  point  for  want  of 
satisfactory  evidence. 

The  fourth  material  point  in  this  case  involves  the  non-production  of 
books  and  accounts.  The  course  pursued  by  this  trustee  does  not  satisfy 
us,  but  is  not  a  sufficient  cause  for  a  discharge.  The  trustee  evidently 
labored  under  the  idea  that  he  was  not  bound  to  produce  his  books  and 
accounts,  but  only  to  file  an  account.  There  was  error  in  this  view,  for 
the  law  is,  not  that  a  trustee  is  bound  to  submit  to  a  vexatious  and  un- 
warrantable call  for  books  and  papers,  but  that  at  all  reasonable  times, 
in  proper  places,  the  books  and  accounts  should,  on  call,  be  submitted 
to  those  who  have  a  right  to  the  inspection  of  them.  The  trustee  here, 
always,  it  seems  to  us,  was  ready  to  file  an  account ;  he  never,  so  far  as 
we  can  determine,  refused  to  do  so,  and  this  fact  saves  his  case  now,  but 
hereafter,  and  subject  to  the  principles  above  stated,  he  must  give  to  his 
co-trustee  and  the  parties  interested  ample  opportunity  to  look  into  the 
condition  of  the  estate. 

We  do  not  care  to  notice  in  detail  the  other  points  in  this  case,  be- 
cause, taken  together,  and  in  view  of  all  the  evidence,  we  do  not  think 
we  would  be  justified  in  sustaining  the  exceptions,  and  granting  the 
prayer  of  the  petition. 

One  word  before  we  conclude  an  opinion  already  sufficiently  extended. 

The  difficulty  in  this  case,  we  conceive,  does  not  arise  from  any  want 
of  honesty  or  capacity,  but  from  peculiarities  of  character  upon  one  side 
and  a  rather  suspicious  and  hasty  temper  upon  the  other. 

Would  it  not  be  well  to  attempt  to  modify  the  one  and  control  the 
other?  ^ 

The  interests  of  the  estate  demand  a  careful  consideration  of  this  ques^ 
tion,  for  the  time  may  arrive  when,  by  the  substitution  of  other  trustees,, 
we  may  be  obliged  to  introduce  into  the  management  of  the  estate 
those  whose  characters  and  tempers  will  not  be  the  subject  of  judicial 
criticism. 

Exceptions  dismissed  and  prayer  of  petition  refused. 
Theo,  Chvyler,  Esq.,  for  petitioners. 
J.  Austin  Spencer,  Esq.,  for  respondent. 
21 
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[Leg.  Int.,  Vol.  30,  p.  45.] 

Estate  of  James  H.  Hutchinson. 

Auditor  may  retain  vouchers  of  an  account  until  filing  of  his  report,  and  may  attach 

them  to  his  report  in  filing  same. 
Aeooantant  hat  the  right  to  come  into  court  and  ask  that  they  be  detached. 

Case  stated  for  the  opiuion  of  the  court.  Opinion  delivered  Febru- 
ary  4, 1873,  by 

rEiRCE,  J. — In  proceeding  to  vouch  the  account  of  the  surviving 
executor,  certain  vouchers  were  produced  to  which  exceptions  were 
made  by  counsel  for  parties  in  interest,  and  the  auditor  was  requested 
to  retain  said  vouchers  until  the  filing  of  his  report.  Auditor  decided 
that  where  a  reasonable  objection  was  made  to  any  voucher,  he  could 
not  be  compelled  to  pass  upon  the  authenticity  of  such  vouchers  imme- 
diately on  presentation  to  him,  and  that  he  would  retain  them  to  satisfy 
himself  as  to  their  allowance,  and  to  enable  the  parties  in  interest  to 
examine  and  impeach  them  if  so  desired.  That  when  deemed  neci«3ary 
for  the  promotion  of  justice,  he  has  the  right  to  retain  all  vouchers  sitb- 
mitted  to  him  until  the  filing  of  his  report. 

Decision  of  auditor  confirmed. 

/.  S,  Atkinson  and  J,  T,  Pratty  Esqs.,  for  parties  in  interest. 
O.  L,  Dougherty,  Esq.,  for  accountant. 

[Leg.  Int,  Vol.  80,  p.  84.]  ^ 

Estate  op  Lafayette  Carnell,  Deceased. 

1.  In  a  devise  to  a  wife  during  lifo  or  widowhood,  the  widow  is  entitled  to  the 

custody  of  the  personal  estate  on  her  giving  security  as  required  by  the  act  of 
assembly. 

2.  The  real  estate  vests  in  her  also  durine  life  or  widowhood,  sabject  to  the  trusts  for 

the  maintenance  and  sapport  of  her  children. 
S.  It  is  not  for  the  Orphans*  Court  to  apportion  the  commissions  between  executors. 
4.  A  devise  to  a  church  by  will  dated  February  10,  and  the  testator  dying  March  9, 

is  void. 

Sur  exceptions  to  auditor's  report  Opinion  delivered  March  8, 
1873,  by 

Peirce,  J. — ^This  case  has  been  so  well  stated  and  decided  hj  the 
auditor  in  his  report,  that  it  seems  scarcely  necessary  to  say  anything 
further  about  it  The  testator,  after  directing  the  payment  of  his  debts, 
and  giving  his  furniture  to  his  widow,  devised  and  bequeathed  the 
remainder  of  his  estate  for  life  or  widowhood  to  his  widow.  She  sup- 
porting and  maintaining,  and  educating  his  children  until  they  should 
arrive  at  the  age  of  twenty-one  years,  with  remainder  to  his  children, 
share  and  share  alike.  He  also  gave  a  power  to  his  executors  on  the 
death  or  marriage  of  his  widow,  during  the  minority  of  all  or  either  of 
his  children,  to  apply  the  income  to  the  maintenance  of  the  children 
until  the  youngest  of  them  shall  have  attained  the  age  of  twenty-one 
years,  when  the  property  was  to  be  divided  between  them. 

Under  this  devise  and  bequest  the  auditor  has  rightly  decided  that 
the  widow  is  entitled  to  the  custody  of  the  personal  estate  during  life  or 
widowhood,  on  her  giving  security,  as  required  by  act  of  assembly. 
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Relative  to  the  odo  thousand  dollars,  which  was  the  proceeds  of  sale 
of  a  part  of  the  real  estate  of  the  testator  derived  from  his  fiither,  made 
by  the  heirs  of  the  father  after  the  testator's  death,  it  formed  no  part  of 
the  personal  estate  of  the  decedent,  and  should  not  have  been  embraced 
in  the  executor  s  account,  but  as  it  was  paid  by  the  widow  voluntarily 
to  the  executors,  under  a  supposed  duty  on  her  part  to  do  so,  and 
no  commissions  were  charged  on  it,  and  it  is  now  to  be  repaid  to  her, 
she  will  not  be  injured  by  the  mistake.  If  she  has  already  given 
security  for  this  sum  it  will  not  be  necessary  for  her  to  give  further 
security  for  it ;  otherwise,  she  must  enter  security  as  required  by  act  of 
assembly. 

In  like  manner  the  real  estate  of  the  decedent  vests  in  her  during  life 
or  widowhood,  subject  to  the  trust  for  the  maintenance  and  support  of  the 
children  during  minority ;  and  she,  and  not  the  executors,  is  cnarged  with 
the  duty,  and  has  the  right,  to  collect  the  rents  thereof,  to  pay  taxes, 
keep  in  repair,  etc. 

Relative  to  the  exception  to  the  division  of  the  commissions  between 
the  executors,  the  auditor  was  right  iu  disregarding  this  exception,  as  it 
was  made  by  parties  who  were  not  affected  by  the  division,  viz.,  the 
widow  and  children  of  the  decedent.  Subsequently,  it  was  argued  as  if 
James  Wilson,  one  of  the  executors,  had  made  the  exception.  But  the 
exceptions  as  filed,  do  not  show  any  exception  by  him.  Upon  an  excep- 
tion by  him,  this  court  would  have  saia  as  it  did  in  DaM  Estate^  1 
Philada.  Rep.  360,  that  "  it  is  not  for  us  to  apportion  the  commissions 
between  executors."  And  as  the  Supreme  Court  said  in  Wiekersham'a 
Ajppealy  14  P.  F.  Smith,  67,  that  "  the  Orphans'  Court  has  no  juris- 
diction over  such  a  question."  And  to  us  it  seems  to  make  no  differ- 
ence whether  the  question  arises,  pending  the  settlement  of  the  accounts 
in  this  court,  or  afterwards.  In  either  case,  we  think  we  have  no  juris- 
diction. If,  however,  this  be  done  by  the  auditor,  and  no  exception  be 
filed  to  it,  it  is  presumably  with  the  assent  of  the  executors,  and  we 
cannot  of  our  own  motion,  correct  it  as  if  an  exception  had  been 
filed  to  it  If,  however,  the  exception  was  made  on  behalf  of  the 
executor,  it  would  be  our  duty  to  award  the  commissions  as  a  gross 
Bum  to  both  of  the  executors,  leaving  them  to  determine  their  respec- 
tive rights  amicably  betvteen  themselves,  or  in  the  proper  tribunal  for 
that  purpose. 


Methodist  Episcopal  Church.  The  testator  made  his  will  on  the  10th 
of  February,  1871,  and  died  on  the  9th  of  March,  1871.  The  devise  is 
void  I  y  reason  of  its  not  having  been  made  one  calendar  mouth  before 
the  death  of  the  testator,  as  is  provided  by  the  act  of  assembly  of  26th 
April,  1855. 

The  exceptions  are  dismissed,  and  the  report  of  the  auditor  is  con- 
firmed. 

TT.  C,  Adams,  Esq.,  for  widow,  children  and  James  Wilson. 
William  S,  Price,  Esq.,  for  acting  executor  and  accountant. 


There  remains 
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[Leg.  Int,  Vol.  30,  p.  92.] 

In  re  Bbennflock's  Estate. 


t.  The  law  defines  clearly  the  instances  in  which  an  administrator  can  make  applica- 
tion for  sale  of  real  estate. 

2.  A  widow  electing  to  take  her  $300  exemption  oat  of  real  estate,  should  proceed 
according  to  the  act  of  November  27,  1805. 

Exceptions  to  confirmation  of  sale.    Opinion  delivered  March  15, 


Paxson,  J. — Detwiler^s  Appeal,  8  Wr.  243,  is  conclusive  that  where  a 
widow  elects  to  take  her  $300  exemption  out  of  the  real  estate,  where 
the  appraisers  have  found  that  said  real  estate  cannot  be  divided  with- 
out injury,  and  their  report  has  been  confirmed  by  the  court,  the  said 
real  estate  is  bound  for  the  payment  of  the  said  sum,  in  the  hands  of 
the  heirs,  or  of  the  alienees  of  the  acceptors  of  the  land  in  partition. 
Further,  that  the  Orphans'  Court,  upon  the  application  of  any  party  in 
interest,  may  enforce  such  payment  by  a  sale  of  the  land. 

This  proceeding  is  radically  defective,  because  the  order  of  sale  was 
ohtained  upon  the  application  of  the  administrator.  He  is  not  a  party 
in  interest.  The  law  defines  clearly  th^  instances  in  which*  an  adminis- 
trator may  make  sale  of  the  real  estate  of  a  decedent.  This  case  is  not 
one  of  them.  It  is  a  matter  entirely  between  the  widow  and  the  heirs. 
Any  stranger  had  as  much  right  to  petition  as  the  administrator. 

But  the  proceedings  are  defective  for  another  reason.  Since  Det- 
wiler's  Appeal  the  act  of  27th  November,  1865,  has  been  passed,  point- 
ing out  the  manner  in  which  the  widow's  right  to  exemption  when  she 
elects  to  take  the  same  out  of  the  proceeds  of  realty  shall  be  exercised 
and  enforced.  It  is  not  pretended  that  this  act  has  been  complied  with. 
We  think  the  widow  is  bound  to  pursue  its  directions. 

We  are  of  opinion  that  the  order  of  sale  was  improvidently  granted. 
For  this  reason  we  sustain  the  exceptions  to  the  confirmation  of  the  sale, 
revoke  the  order,  and  dismiss  the  petition. 
Charles  E,  Morris,  Esq.,  for  exceptions. 
Edwin  Walton^  Esq.,  contra. 


1.  Under  a  direction  in  a  will  to  pay  over  to  testator's  widow  the  whole  income  of  two- 

thirds  of  his  estate,  devised  in  trust  for  his  children,  to  be  used  and  applied  by  her 
to  the  maintenance,  support,  and  education  of  the  children,  the  whole  income, 
however  large,  must  be  paid  to  the  widow. 

2.  Whether  the  widow  is  entitled  to  a  beneficial  interest  in  such  income.  Qwtrt. 

Opinion  delivered  May  3, 1873,  by 

Paxson,  J. — This  case  comes  up  upon  exceptions  to  the  report  of  the 
auditor.  The  testator  died  in  1862.  By  his  will  he  devised  and  be- 
queathed to  his  wife,  Mary  D.  Biddle,  one-third  part  of  the  residue  of 
his  estate,  and  the  remainder  of  the  residue  to  his  executors,  in  trust  to 
collect  and  receive  the  income,  and  pay  the  net  income  thereof  to  his 
said  wife,  ''so  long  as  she  shall  remain  my  widow,  and  my  children 
shall  be  under  age,  to  be  used  and  applied  by  her  to  the  maintenance, 


1873,  by 
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support,  and  education  of  my  children  who  may  be  under  age,  but 
without  being  called  upon  to  give  any  account  of  the  manner  in  which  she 
may  haye  applied  it;  as  it  is  my  wish  that  she  shall  have  the  absolute 
control  of  its  use  and  dbposition  as  long  as  she  shall  remain  my 
widow,"  etc. 

The  testator  nominated  his  wife  so  long  as  she  remained  his  widow, 
and  no  longer,  executrix  of  his  will,  and  one  of  the  guardians  of  the 
persons  and  estates  of  his  children;  he  also  nominated  his  brother, 
Alexander  Biddle,  and  his  brother-in-law,  William  M.  Baird,  executors 
and  guardians  of  the  persons  and  estates  of  his  children  with  his  wife 
during  her  widowhood,  and  sole  guardians  and  executors  on  her  second 
marriage. 

The  income  of  Mr.  Biddle's  estate  at  the  time,  of  his  death  was  about 
$10,000  per  year.  It  has  since  greatly  increased  in  value,  and  now 
yields  an  income  of  about  $30,000.  Of  this  sum  one-third  belongs  to 
the  widow  absolutely  in  her  own  right  The  remainder,  about  $20,000 
per  annum,  by  the  terms  of  this  will,  is  payable  to  the  widow,  to  be 
used  and  applied  by  her,  as  before  stated,  to  the  maintenance,  support, 
and  education  of  the  children.  The  auditor  has  awarded  her  the  whole 
income  of  the  estate.  To  his  decision  the  other  executors  except,  upon 
the  ground  that  the  widow  is  but  a  trustee  for  the  minor  children  qs  to 
the  two-thirds  of  the  income,  and  that  inasmuch  as  the  said  two-thirds 
is.  more  than  sufficient  to  cover  any  proper  expenditure  for  said  children, 
the  surplus  should  be  set  apart  and  invested  for  the  use  of  said  minors. 

The  widow,  on  the  other  hand,  asserts  that  she  takes  a  beneficial 
interest  under  the  will  as  to  the  two-thirds,  and  is  entitled  to  have  the 
same  paid  to  her,  without  any  liability  to  account  therefor. 

The  testator  left  five  children,  all  of  whom  are  still  living,  the  oldest 
being  now  about  seventeen  years  of  age. 

They  reside  with  their  mother,  and  have  all  the  advantages  which 
are  proper  for  their  estate  and  condition  in  life.  It  does  not  appear 
that  Mrs.  Biddle  has  failed  in  any  respect  to  perform  her  whole  duty  to 
said  minors.  Not  a  word  was  said  upon  the  argument  to  induce  us  to 
suppose  that  the  large  trust  reposed  in  her  by  her  husband  has  been 
misplaced. 

It  is  not  claimed  by  the  exceptants  that  they  have  a  right  to  call 
upon  the  widow  for  details  of  her  management  and  expenditures  for  the 
children.  They  merely  insist  that  a  sum  liberal  and  ample  should  bo 
set  apart  for  their  suppoH,  and  the  balance  invested.  It  is  urged  in 
support  of  this  view,  that  the  testator  could  not  have  supposed,  when  ho 
made  his  will,  that  his  estate  would  yield  so  large  an  income. 

It  is  a  sufficient  answer  to  this,  to  say  that  this  testator  gave  to  his 
widow  an  absolute  discretion  as  to  the  expenditure  of  the  said  two-thirds 
of  the  income.  So  great  was  his  confidence  in  her,  that  he  savs  she 
shall  not  be  called  upon  for  any  account;  and  that  it  is  his  wish  that 
she  shall  have  the  absolute  control  and  disposition  of  it.  It  is  true  that 
he  may  not  have  anticipated  such  an  increase  in  the  value  of  his  estate. 
But  he.  probably  knew  it  was  subject  to  fluctuations.  He  did  not  s^e 
proper  to  impose  aijy  limitation  upon  Mrs.  Biddle's  discretion.  We  will 
not  do  so  in  the  absence  of  any  allegation  that  she  is  abusing  it.  To 
enable  us  to  properly  control  her  discretion,  if  we  have  the  right  to  do 
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80,  it  must  be  alleged  and  proved  that  she  is  not  exercising  it  in  a 
proper  manner. 

I  have  not  touched  the  question  as  to  whether  the  widow  is  entitled 
to  a  beneficial  interest  in  the  two-thirds  of  the  income.  Upon  this  point 
the  auditor  says : 

"  The  auditor  is  of  opinion  that  Mrs.  Biddle  is  entitled  to  receive  from 
the  trustees  the  whole  of  the  net  income  of  two-thirds  of  the  testator's 
ei^tate,  and  that  she  is  entitled  to  apply  to  her  own  use,  and  as  the 
ov.'uer  thereof,  any  surplus  that  may  remain,  after  providing  for  the 
e<incation  and  maintenance  of  the  children  of  the  testator." 

A  number  of  cases  are  cited  by  the  learned  auditor  in*8upport  of  this 
view.  The  most  important  of  which  are  Brown  vs.  Paull,  Simons'  New 
Series.  92,  1850 ;  Hadaw  vs.  Hadow,  9  Simons  (438),  1838 ;  Berkely  vs. 
Swinburne,  6  Simons  (*613),  1834;  Byrne  vs.  BlaMum,  26  Beavan, 
41,  1858. 

I  do  not  now  decide  the  broad  principle  as  stated  by  the  auditor.  It 
is  not  necessary  for  the  purposes  of  this  case.  I  do  not  desire  to  pre- 
judge the  rights  of  these  minor  children  upon  their  respective  arrival 
at  majority ;  all  I  decide  is,  that  the  said  two-thirds  of  the  income  of  the 
estate  should  be  paid  over  to  the  widow,  under  the  terms  of  her  hus- 
band's will.  Subject  to  thb  modification  of  the  views  expressed  by  the 
auditor,  the  exceptions  are  dismissed,  and  his  report  is  confirmed. 

George  M.  Conarroe  and  Oeorge  W.  Biddle,  Esqs.,  for  Alexander 
Biddle,  exceptant. 

E.  Spencer  Miller,  Esq.,  for  Mrs.  Mary  D.  Biddle. 

[L^.  Int.,  Vol.  30,  p.  176.] 

Estate  of  William  J.  Moore,  a  Mikob. 

The  ooart  will  not  order  the  sale  of  real  estate  of  a  minor  where  there  is  a  doubt  as  to 
his  title,  as  it  might  dete-r  bidders  and  sacrifice  the  property. 

Opinion  delivered  May  17,' 1873,  by 

Paxbon,  J. — ^This  was  a  citation  upon  the  guardian  to  show  cause 
why  he  should  not  be  dismissed,  and  why  the  order  of  sale  heretofore 
granted  should  not  be  revoked.  The  dismissal  of  the  guardian  was  not 
pressed  at  the  argument,  and  may  be  regarded  as  abandoned.  We  are 
asked  to  revoke  the  order  of  sale  upon  the  ground  that  the  interest  of 
said  minor  in  the  real  estate,  described  in  ,said  petition,  is  contingent 
upon  his  arrival  at  twenty-one  years  of  age.  The  devise  to  said  minor 
is  in  the  following  words,  viz. : 

"  I  give  and  bequeath  unto  ray  wife,  Maria,  all  the  property  which  I 
may  die  possessed  of  (except  the  articles  hereinafter  mentioned),  so  long 
as  she  shall  remain  my  widow,  and  upon  her  decease  or  marriage,  which- 
ever may  first  happen,  then  I  give  and  bequeath  my  said  property  to  ray 
son,  William  James  Moore,  his  heirs  and  assigns  forever ;  and  if  he,  my 
son,  William  James  Moore,  should  depart  this  life  before  he  is  twenty- 
one  years  of  age,  the  said  property  I  give  and  bequeath  to  my  brother, 
W.  J.  Moore's  son,  Alexander  Moore,  his  heirs  and  assigns  forever." 

The  widow  died  December  24, 1872.  The  person  now  objecting  to 
tiie  sale  is  Alexander  Moore,  guardian  of  Alexander  Moore,  Jr.,  a  minor, 
and  devisee  above  named. 
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It  is  clear  that,  under  this  will,  William  takes  an  estate  in  fee.  Is  it 
absolute,  or  is  it  contingent  upon  his  arriving  at  twenty-one  years  of 
age,  with  an  executory  devise  to  Alexander?  "By  executory  devise^  a 
lee,  or  other  less  estate  may  be  limited  after  a  fee,  and  this  happens  when 
a  devisor  devises  his  whole  estate  in  fee,  but  limits  a  remainder  thereon 
to  commence  on  a  future  contingency.  As  if  a  man  devises  land  to  A. 
and  his  heirs,  but  if  he  dies  before  the  age  of  twenty-one  then  to  B.  and 
bis  heirs  this  remainder,  though  void  in  a  deed,  is  good  by  way  of 
executor}*^  devise: "  Black.  Com.,  book  2,  173.  I  am  not  aware  that 
this  rule  so  clearly  laid  down  by  Blackstone  has  been  modified  in  Penn- 
sylvania. Justice  Sharswood,  in  his  very  lull  and  complete  notes  to  the 
last  edition,  does  not  refer  to  any  change. 

It  was  urged  by  the  learned  counsel  for  the  guardian  that,  by  reason 
of  the  death  of  the  first  taker  (the  widow)  before  the  arrival  of  William 
at  full  age,  the  estate  vested  in  the  latter  absolutely  ;  and  Parker's  Ap- 
peal, 10  P.  F.  8.  141,  was  cited  in  support  of  this  view.  No  such  ques- 
tion arose  in  that  case.  The  point  was,  whether,  under  the  will,  Joseph 
Rex  took  an  estate  in  fee  or  in  tail.  Here  the  question  is,  whether 
William  took  a  vested  estate  in  fee,  subject  to  be  divested  in  case  of  his 
death  before  twenty-one  years  of  age.  This  will  manifestly  limits  a 
fee  after  a  fee,  which  can  only  be  done  by  executory  devise.  The  doo- 
trine  of  executory  devises,  as  existing  in  Jrennsylvania,  is  recognized  in 
Dunwoodie  vs.  Reed,  3  S.  &  R.  441,  and  a  number  of  subsequent  cases. 

I  do  not  now  propose  to  decide  more  than  is  necessary  for  the  pur- 
poses of  this  motion.  No  judgment  of  this  court  upon  this  proceeding 
would  be  conclusive  upon  the  question  of  title.  It  would  settle  no  one's 
right  It  is  enough  to  say  that  it  would  be  unwise  to  sell  the  real  estate 
of  a  minor  in  a  case  where  a  serious  question  of  title  may  be  raised.  It 
might  deter  bidders  and  result  in  a  sacrifice  of  the  property.  We  think 
there  is  such  doubt  as  to  this  title,  and,  therefore,  revoke  the  order  of  sale. 

Oearge  D,  Budd,  Esq.,  for  citation. 

James  Z>.  Bennett,  Esq.,  contra. 


In  the  Matter  of  the  Estate  op  Patrick  Bradley,  Deceased. 

The  Orphans*  Coart  cannot  upon  petition  of  the  administrator  d.  b.  n.,  grant  a  citatioa 
upon  the  removed  administrator  tofarthioUh  hand  over  all  properties  of  the  estate. 
It  may  compel  him  to  file  an  account. 

Opinion  delivered  June  14,  1873,  bv 

Allison,  P.  J. — ^The  citation  in  this  case  was  granted  on  the  appli- 
cation of  the  administrator  d.  b.  n.  to  show  cause  why  James  Bradley 
and  Robert  Soltz,  to  whom  administration  had  been  granted,^ but  whose 
letters  had  been  revoked,  should  not  file  an  account  of  their  adminis- 
tration of  said  estate,  and  forthwith  hand  over  and  deliver  to  the  present 
administrator  all  the  moneys  and  other  property  belonging  to  said  estate. 

The  inventory  shows  that  propjerty  to  the  amount  of  $3596.54  was 
received  by  the  discharged  administrators,  which  it  is  their  duty  to  ac- 
count for,  and  pay  over  to  their  successor  in  office  without  unreasonable 
delay ;  but  the  question  is,  have  the  court  the  power  to  direct  this  to  be 
done  before  a  settlement  of  their  accounts,  and  can  this  duty  be  enforced 
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in  the  manner  here  prayed  for,  by  order  and  by  attachment  in  default 
of  obedience  to  the  same  ? 

It  was  the  duty  of  the  register  before  granting  letters  to  the  discharged 
administrators  to  require  adequate  security  from  them  for  the  proper 
performance  of  the  duties  of  their  office ;  and  in  the  absence  of  proof  to 
the  contrary,  or  even  an  allegation  that  this  has  not  been  done,  we  are 
to  presume  that  the  register  has  seen  to  it,  that  no  harm  can  fall  upon 
the  estate  for  want  of  that  protection  which  it  was  obligatory  upon  him 
to  obtain  from  the  administrators  first  appointed. 

The  act  of  February  24,  1834,  sec.  31,  provides  that  "  administrators 
de  bonis  non,  with  or  without  a  will  annexed,  shall  have  power  to  de- 
mand and  recover  from  their  predecessors  in  the  administration,  or  their 
legal  representatives,  all  moneys,  goods,  and  assets  remaining  in  their 
hands,  due  and  belonging  to  the  estate  of  the  decedent,  and  to  com- 
mence and  prosecute  actions  upon  promises  made  to  such  predecessors 
in  their  representative  character,  and  to  sue  forth  and  defend  writs  of 
error,  writs  of  scire  facias,  and  writs  of  execution  upon  judgments,  ob- 
tained by  or  in  the  name  of  the  executors  or  administrators  into  whose 
place  they  may  have  come,  and  also  to  proceed  with  and  perfect  all  un- 
executed executions,  which  may  have  been  issued  thereon  at  the  instance 
of  such  predecessors :  Provided,  That  when  any  suits  shall  have  been 
brought  by  an  administrator  de  bonis  non  for  the  recovery  of  moneys, 
goods  or  assets,  remaining  in  the  hands  of  his  predecessors,  or  their  legal 
jepresentatives,  before  they  shall  have  settled  their  final  administration 
•account,  the  court  in  which  such  action  shall  be  brought  shall  have 
power  to  stay  the  proceedings  therein  on  the  defendants  filing  such  ac- 
count in  the  roisters  office  of  the  proper  county,  twenty  days  previous 
to  the  term  next  succeeding  that  to  which  the  writ  was  returnable,  until 
said  account  shall  have  been  finally  settled  and  adjusted,  and  on  the 
production  of  a  certified  copy  of  said  account,  so  settled  and  adjusted, 
the  court  in  which  such  suit  shall  be  pending  is  hereby  authorized  and 
required  to  render  judgment  for  the  balance,  which  shall  thereby  appear 
to  be  due  to  either  party." 

But  this  act,  upon  which  the  petitioner  relies  in  support  of  this  appli- 
cation, will,  upon  examination,  be  found  to  be  wholly  wanting  in  the 
element  of  power  conferred  upon  the  court  to  coerce  by  summary  pro- 
cess the  handing  over  of  the  assets  of  this  estate,  shown  by  the  inventory 
to  be  in  the  hands  of  those  who  had  wrongfully  obtruded  themselves 
into  the  administration.  Administrators  de  bonis  non  may  demand  and 
recover  from  their  predecessors  in  the  administration,  or  their  legal 
representatives,  all  moneys,  goods  and  assets  of  the  estate  which  are  in 
their  hands,  but  this  demand  is  a  legal  demand  by  an  account  or  by 
suit ;  for  it  is  not  demand  only,  but  recovery  which  is  provided  for  in 
the  act.  TThe  following  portion  of  the  section  looks  wholly  to  proceed- 
ings by  action  by  scire  facias  and  writs  of  execution  ;  and  to  the  court 
is  given  the  power  to  stay  actions  brought  by  an  administrator  de  bonis 
non  against  his  predecessors  before  they  shall  have  settled  their  final  ac- 
count, and  upon  such  settlement  to  render  judgment  for  the  balance 
which  shall  thereof  appear  to  be  due  to  either  party.  This  is  its  entire 
scope  and  purpose. 

Nor  do  the  authorities  relied  upon  by  the  petitioner,  in  our  judgment, 


ORPHANS'  COURT,  PHILA. 


329 


sustain  the  position  assumed  by  him :  Neld  vs.  McClurey  9  Watts,  495, 
decides,  no  more,  than  that  an  administrator  de  bonis  nan  may  maintain 
an  action  against  the  administrators  of  a  deceased  executor,  who  had  re- 
signed his  executorship,  and  recover  the  balance  of  the  estate  remaining 
in  his  hands.  The  act  of  February  24,  1834,  above  cited,  was  held  to 
give  the  authority  to  sue.  The  court  say  it  was  the  duty  of  the  executor, 
who  was  allowed  to  resign  his  office,  with  an  admitted  balance  in  his 
hands,  to  have  paid  it  over  to  his  successor  instanter,  and  then  add, 
"that  as  it  was  the  executor's  duty  to  pay  the  balauce,  an  custion  lies  to 
recover  it;  that  is,  the  duty  may  be  enforced  by  action  brought  by  the 
administrator  de  bonis  non."  There  is  nothing  here  which  gives  the 
right  to  the  Orphans'  Court  to  proceed  by  a  peremptory  order  to  direct 
the  handing  over  of  the  assets  of  the  estate  by  the  discharged  executor. 

Drenkie  vs.  Sharmanj  9  Watts,  485,  holds  simply  to  the  duty  of  a 
judgment  creditor  to  proceed  by  scire  facias  against  the  administrator 
de  bonis  non  of  the  original  debtor,  who  is  bound  to  collect  the  assets  of 
the  estate  which  remained  in  the  hands  of  the  first  administrator  and 
apply  them  to  the  payment  of  his  debts.  And  in  Commonwealth  vs. 
Strokecker,  9  Watts,  479,  the  decision  is,  that  an  administrator  de  bonis 
non  can  alone  maintain  an  action  to  recover  the  assets  of  an  estate  re- 
maining in  the  hands  of  a  deceased  administrator. 

In  no  one  of  these  cases  was  it  contended  that  the  court  had  power, 
upon  petition  of  the  administrator  de  bonis  non^  to  order  the  prede- 
cessor in  the  administration  to  pay  over  the  balance  of  the  estate  in  his 
bands.  The  duty  to  pay  over  is  firmly  maintained,  and  the  right  to 
enforce  that  duty  by  suit  is  clearly  recognized. 

Under  the  act  of  March  29, 1832,  relating  to  delinquent  executors, 
administrators  or  guardians,  the  power  is  given  to  the  court  to  direct 
payment  of  the  goods  and  chattels  of  an  estate,  in  the  hands  of  one  dis- 
missed from  his  office,  for  the  causes  therein  mentioned,  to  his  successor. 
This  may  also  be  done  under  the  act  of  May  1, 1861,  where  an  executor, 
etc.,  is  wasting  and  mismanaging  the  estate ;  but*  in  the  case  before  us, 
we  find  ourselves  without  the  power  to  deal  with  the  superseded  adminis- 
trators by  order  to  pay  over,  and  can  grant  no  more  of  the  prayer  of 
the  petition  than  that  which  asks  for  an  account,  which  is  ordered  to  be 
filed  within  one  week  from  this  date. 

Daniel  Dougherty,  Esq.,  for  petitioner. 

W.  H.  Ruddiman,  Esq.,  contra. 


An  auditor  can  only  charge  the  amount  allowed  hy  the  act  of  1870,  unless  his  fee  is 
agreed  to  by  the  counsel  of  aU  the  parties  ia  interest  or  is  fixed  by  the  court. 

Opinion  delivered  July  5, 1873,  by 

Paxson,  J. — The  only  question  raised  in  this  estate  relates  to  the  fee 
of  the  auditor.  We  regret  that  the  necessity  exists  for  the  determina- 
tion of  such  issues  by  the  court.    But  it  does  exist,  and  it  must  be  met. 

The  whole  amount  in  the  hands  of  the  accountant  for  distribution 
was  $909.  Out  of  this  sum  the  auditor  charged  a  fee  of  $250.  The 
net  balance  of  the  estate,  $535.38,  was  awarded  to  the  mother  of  the 
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decedent  under  the  terms  of  his  will.  Exceptions  were  filed  by  a 
creditor  to  the  report  of  the  auditor  in  ruling  out  his  claim.  No  one, 
however,  excepted  to  the  auditor's  fee.  The  exceptions  filed  were  dis- 
missed, and  the  report  confirmed  by  the  court  on  May  17,  1873. 
Subsequently  an  order  of  court  was  obtained  upon  the  executor  to  pay 
the  balance  of  the  auditor's  fee,  fifty  dollars  having  been  previously 
paid  on  account  thereof.  At  this  point  objection  seems  to  nave  been 
made  by  the  executor  to  the  fee,  but  the  suteequent  steps  by  which  the 
matter  found  its  way  into  court  do  not  clearly  appear  by  the  paper 
books.  Nor  is  it  very  material,  as  we  will  sweep  away  all  technicalities 
in  order  to  reach  the  justice  of  this  case.  £kiough  appears,  however,  to 
show  that  the  report  was  referred  back  to  the  auditor  to  report  as  to 
the  amount  of  compensation  agreed  upon  for  the  au<litor."  The  latter 
reports  as  follows :  **  The  auditor  findi  as  a  fact,  and  so  reports  to  the 
court,  that  the  matter  of  compensation  for  the  auditor  was  made  a 
matter  of  agreement  between  the  auditor  and  George  W.  Arundel,  Esq., 
attorney  for  the  executor  and  accountant,  and  with  Edward  S.  Camp- 
bell, Esq.,  attorney  for  William  Price's  executor,  and  the  compensation 
of  the  auditor  was  fixed  at  $250,  as  charged  in  the  report  filed  April  4, 
1873." 

The  depositions  of  Mr.  Campbell  and  of  the  auditor  were  submitted, 
to  show  not  only  that  the  former  agreed  to  the  above  named  sum  as  the 
proper  fee  for  the  auditor,  but  that  Mr.  Arundel,  who  excepts  thereto 
on  behalf  of  the  executor,  was  willing  to  allow  a  fee  of  $300.  Mr. 
Arundel,  while  admitting  his  assent  to  the  fee,  alleges  that  it  was 
su^ect  to  the  approval  of  his  client. 

The  value  of  the  finding  of  the  auditor,  and  the  depositions  in  support 
of  it,  may  be  appreciated  when  the  fact  is  stated  that  the  parties  repre- 
sented by  the  learned  counsel  referred  to  have  no  interest  in  the  fimd 
out  of  which  the  fee  is  payable.  The  entire  amount  is  awarded  to  the 
mother  of  the  testator  under  the  will.  She  appears  not  to  have  beea 
represented  by  coun&l. 

The  auditor  further  reports  (supplemental) :  "  That  on  the  13th  day 
of  June,  1873,  exceptions  were  sent  to  the  auditor  by  Greorge  W. 
Arundel,  Esq.,  attorney  for  the  accountant  The  auditor  has  not 
annexed  them  to  the  report,  being  of  the  opinion  that  the  leave  of  the 
court  should  be  first  obtained,  and  that  without  this  he  has  no  authority 
to  annex  them.  That  the  finding  in  this  report  is  not  such  an  one  as 
entitles  parties  to  file  exceptions,  it  being  only  referred  back  to  supply 
an  omission  of  the  auditor  in  making  his  final  report,  and  in  nowise 
opening  the  confirmation  of  ^he  report" 

We  now  allow  the  exceptions  referred  to  to  be  filed  nunc  pro  tunCf 
and  for  that  purpose  will  open  the  confirmation  of  the  auditor's  report 

In  MUUgan*»  Estate,  L.  G.  Reps.,  vol.  I.,  203,  we  had  occasion  to  refer 
positively  to  the  eighth  section  of  the  third  rule  of  this  court,  and  to  the 
act  of  assembly  of  14th  of  April,  1870,  fixing  the  compensation  of 
auditors.    The  rule  referred  to  is  as  follows : 

"  In  all  cases  in  which  auditors  and  examiners  shall  be  appointed  in 
the  Orphans'  Court,  or  in  which  auditors,  masters  and  examiners  shall 
be  appointed  in  the  Common  Pleas,  it  shall  be  the  duty  of  every  such 
ofiicer  to  submit  the  questidn  of  th^  amount  of  his  compensation  to 
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CQunsel  who  appear  before  him,  representing  persons  or  parties  who  are 
liable  to  pay  the  costs  of  the  proceeding,  or  the  costs  of  the  settlement 
of  the  estate,  or  of  the  distribution  of  the  fund  thus  referred.  And  said 
counsel  shall  designate  the  sum  which  in  his  or  their  judgment  ought  to 
be  paid  for  the  services  performed  before  any  amount  shall  be  named  or 
charge  made  by  such  auditor,  master  or  examiner.  If  the  amount  of 
com  pensation  suggested  by  counsel  be  not  satbfactory  to  such  officer,  he 
shall  make  report  thereof  to  the  court,  and  such  charge  may  be  sup- 
ported by  any  statement  or  argument  which  he  may  choose  to  submit 
in  justification  of  his  claim.  He  shall  also,  if  .requested,  set  forth  the 
objections  which  have  been  made  thereto.  Such  report  may  be  made 
interlocutory,  and  submitted  at  any  time  ^fter  the  services  have  been 
performed." 

The  act  of  assembly  above  cited  is  in  these  words:  "Whenevw 
auditors  are  appointed  by  the  Orphans'  Court,  Court  of  Common  Pleas, 
or  District  Court,  of  the  city  and  county  of  Philadelphia,  in  cases  where 
the  balance  for  distribution  amounts  to  $1000  and  upwards,  they  shall 
be  entitled  to  receive  the  sum  of  $10  for  each  day  they  shall  necessarily 
attend  to  the  duties  of  their  appointment,  not  to  exceed  five  days,  and 
the  additional  sum  of  $25  for  making  the  report ;  and  in  cases  where 
the  balance  for  distribution  shall  be  less  than  $1000,  they  shall  each 
be  entitled  to  receive  one-half  the  above  rates  as  compensation  for 
their  services :  Provided,  that  in  important  cases,  or  cause  shown,  the 
court  may  make  a  decree  or  order,  allowing  such  additional  compensa- 
tion as  they  may  deem  proper." 

In  commenting  upon  the  foregoing,  this  court  said  in  MiUigan*$  EsUde 
(before  cited) :  "  We  propose  to  enforce  both  the  rule  of  court  and  tlie 
act  of  assembly  rigidly  in  all  cases  brought  to  our  notice  by  exception. 
This  can  be  done  without  in  any  way  interfering  with  the  allowance  of 
proper  compensation  in  cases,  in  which,  by  reason  of  their  importance, 
and  the  time  consumed  in  their  consideration,  the  maximum  fee  fixed 
by  law  is  insufficient  The  bar  will  always  find  the  court  ready  to  deal 
justly  in  such  matters.  But  for  the  same  reason  we  must  enforce  our 
own  rules  and  the  law  of  the  land.'' 

An  auditor's  report  never  comes  under  our  notice  unless  exceptions 
are  filed  thereto.  In  the  latter  case,  we  Consider  and  decide  only  slich 
points  as  are  raised  by  the  exceptions.  Were  we  to  set  aside,  of  our 
own  motion,  the  action  of  an  auditor,  where  the  parties  in  interest  do 
not  object  to  it,  we  should  be  introducing  a  novel  practice  into  the 
Orphans'  Court. 

Where  an  auditor  charges  a  greater  compensation  than  is  allowed  hj 
the  act  of  14th  of  April,  1870,  it  should  appear  upon  the  face  of  his 
report  that  the  question  of  his  fee  had  been  submitted  to  and  agreed 
upon  by  the  counsel  representing  all  the  parties  in  interest,  as  pointed 
out  in  the  rule  of  court;  or  that  his  fee  was  fixed  by  an  order  of  court, 
as  provided  for  in  the  said  act.  The  time  for  an  application  to  the 
court  to  enlarge  the  compensation  is  before  the  charge  is  made,  not  after 
exception  til^.  And  if  the  agreement  of  counsel  under  the  rule  is 
relied  upon,  it  should  be  in  writing. 

An  exception  filed  to  an  auditor's  fee  is  always  an  answer  to  a  parol 
agreement  of  counsel  in  reference  thereto.    Where  auditors  neglect 
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these  plain  provisions,  or  assume  to  fix  their  own  compensation  at  a 
higher  rate  than  the  legal  standard,  it  is  our  plain  duty  upon  exception 
filed  to  sustain  the  exception. 

The  auditor  has  not  complied  with  the  act  of  assembly  or  the  rule  of 
the  court.  The  agreement  fixing  his  compensation,  even  if  not  repu- 
diated by  one  of  the  counsel,  is  not  entitled  to  consideration,  for  the 
reason  that  it  was  not  made  by  the  parties  in  interest  They  were 
merely  giving  away  the  money  of  another  person. 

The  auditor  reports  that  he  held  some  twenty  meetings.  At  how 
many  of  them  business  was  transacted  does  not  appear.  The  practice 
of  prolonging  audits,  of  holding  frequent  meetings,  at  which  little  or  no 
progress  is  made,  is  not  to  be  commended.  It  entails  delay  and  loss 
upon  the  estate.  Auditors  should  adhere  to  some  strictness  in  requiring 
the  attendance  of  parties  and  the  despatch  of  business.  In  all  proper 
efforts  in  this  direction  they  will  be  sustained  by  the  court.  We  see 
nothing  in  the  report  before  us  to  indicate  a  necessity  for  more  than 
five  meetings. 

The  fee  of  the  auditor  should  have  reference  as  well  to  the  amount 
for  distribution  as  to  the  labor  performed,  and  importance  of  the  ques- 
tions involved.  This  distinction  is  made  in  the  act  of  assembly  before 
cited.  Especially  ought  it  to  be  observed  in  the  distribution  of  small 
estates  in  the  Orphans'  Court,  where  the  parties  in  interest  can  ill 
afford  any  unnecessary  burdens.  In  the  present  case,  we  think  the  fee 
charged  by  the  auditor  is  exorbitant,  whether  we  measure  it  by  the  ' 
fund  in  court  or  the  necessary  amount  of  labor  involved.  To  allow  it 
to  stand  would  be  a  reproach  to  the  administration  of  the  law.  The  fee 
to  which  the  auditor  is  entitled  by  law  is  $37.50.  As  he  has  already 
received  $50  on  account,  we  will  fix  his  compensation  at  the  latter  sum, 
and  the  balance  of  the  amount  claimed  by  him,  viz.,  $200,  must  be 
added  to  the  amount  for  distribution,  and  paid  to  Mrs.  Haugh,  the 
legatee  under  the  will.  The  executor  can  do  this  without  any  formal 
opening  of  the  confirmation  of  the  auditor's  report.  The  order  upon 
the  executor  to  pay  the  auditor's  fee  is  vacated. 

[Leg.  Int.,  Vol.  SO,  p.  225.] 

In  the  matter  of  the  Trust  Estate  op  Harriet  Ward. 

The  act  of  April  14^  1S70,  regulating  fees  of  auditors,  must  be  strictly  observed. 

Sur  exceptions  to  auditor's  report.  Opinion  delivered  July  5,  1873,  by 
Paxson,  J. — Two  accounts  were  filed  in  this  estate ;  one  by  the  exec- 
utor of  John  F.  Lamb,  deceased,  who  was  former  trustee  of  Harriet 
Ward  ;  the  other  by  Edwin  L.  Stokes,  who  was  appointed  by  the  court 
trustee  of  the  said  Harriet  upon  the  death  of  the  torraer  trustee.  The 
cestui  que  trust  is  now  deceased,  and  these  two  accounts  form  together  a 
continuous  account  from  the  creation  of  the  trust  until  said  trust  was 
ended  by  the  death  of  said  Harriet  Ward,  in  February,  1872.  Both 
accounts  were  referred  to  the  same  auditor,  to  whose  report  in  each  case 
a  number  of  exceptions  have  been  filed. 

One  of  the  exceptions  is,  that  the  auditor  erred  in  making  distribu- 
tion. It  appears  that  the  clerk  in  making  out  the  certificate  of  the 
auditor's  appointment,  omitted  that  portion  of  the  order  of  court  which 
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directs  distributioD.  This  exception  is  so  purely  techDical,  that  it  might 
well  have  been  omitted.  It  is  dismissed,  and  the  clerk  is  directed  to 
amend  the  certificate. 

There  is  also  an  exception  in  both  reports  to  the  auditor's  fee.  As 
the  case  comes  within  the  ruling  in  Haugh's  estate,  just  decided,  the 
exception  is  sustained.  In  the  account  filed  by  the  executor  of  Lamb, 
the  fee  is  reduced  to  $75 ;  in  the  account  filed  by  Stokes,  trustee,  the  fee 
is  reduced  to  $37.50. 

I  can  find  nothing  to  sustain  the  remaining  exceptions  to  either  report 
They  are  not  of  sufficient  importance  to  render  a  discussion  of  them 
interesting  or  profitable. 

The  exception  to  the  auditor's  fee  in  each  report  is  sustained.  The 
balance  of  the  exceptions  are  dismissed.  A  decree  can  be  framed  to 
avoid  sending  the  accounts  back  to  the  auditor. 

John  Dolman,  Jos.  A,  Clay  and  Wm,  A.  Husbands,  Esqs.,  for  plaintiffi. 

Edward  S,  Lawrence,  Esq.^  for  the  defendant 


1.  The  jarisdicUon  of  the  Orphans'  Court  is  wholly  statutorj,  and  the  facts  ia  this 

case  do  not  give  it  the  power  to  grant  discovery. 

2.  An  estate  given  to  A  for  life  with  remainder  to  his  children  living  at  his  death,  or 

the  issue  of  deceased  children,  gives  A  only  an  estate  for  life. 

3.  Trustees  will  only  be  appointed  where  the  trusts  require  personal  attention  or  active 


Opinion  delivered  Auaust  7, 1873,  by 

Allison,  P.  J. — Frederick  Gaul  died  June  1,  1831,  leaving  a  will 
dated  August  1,  1825 ;  as  to  a  portion  of  his  estate  he  died  testate,  as  to 
other  property  intestate.  His  wife,  who  survived  him,  died  in  1836. 
Their  children  were  Frederick  and  William,  who  with  his  widow  were 
made  executors  of  his  estate ;  Martin ;  Joseph,  whose  share  lapsed,  having 
died  unmarried,  before  his  father;  Jacob  and  Catharine,  the  first  of 
whom  is  dead,  the  shares  of  both  being  devised  in  trust ;  Catharine,  still 
living,  old  and  unmarried  ;  Mary  and  Elizabeth. 

Estates  in  fee  were  given  to  Frederick,  Martin,  William  and  Joseph. 
To  Mary  and  Elizabeth  estates  for  their  separate  use  for  life,  etc. ;  to 
Jacob  and  Catharine  estates  in  trust  for  life,  after  death  to  their  chil- 
dren then  living,  and  the  issue  of  such  as  should  then  be  dead,  their 
heirs,  etc.  Testator  directed  that  Jacob  s  share  should  remain  under  the 
care  of  his  executors,  as  trustees,  who  were  directed  to  pay  income  to 
him  for  life,  or  at  their  option  to  appl^  the  same  to  his  support,  so  that 
he  should  not  have  power  to  dispose  of  the  same,  and  that  it  should  not 
be  subject  to  his  debts. 

William  and  Frederick,  executors  of  Frederick  Gaul,  Sr.,  are  both 
dead. 

We  have  before  us  seven  petitions,  and  proceedings  thereon,  which, 
from  their  complication  of  facts,  affirmed  and  denied,  in  every  phase,  in 
which  they  have  been  presented,  the  confusion  of  parties,  and  the  varied 
interesta  in  which  they  stand,  upon  the  questions  presented  for  the  con- 
sideration of  the  court,  make  the  case  one  of  more  than  ordinary  diffi« 
culty. 


[Leg.  Int.,  Vol.  30,  p.  272.] 

Estate  of  Frederick  Gaul,  Sr. 
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We  propose  to  do  little  more  than  Btate  the  general  conclusions  at 
which  we  have  arrived. 

Petition  No.  1  prays,  that  in  the  interest  of  William  Gaul's  estate,  a 
citation  may  be  granted,  requiring  Frederick  Gaul  and  James  8.  Huber, 
who  married  a  granddaughter  of  Frederick  Gaul,  Sr.,  to  account, 
alleging  that  they  have  property  to  a  large  amount  in  their  hands, 
belonging  to  the  estate ;  and  that  Edwin  M.  Lewis,  intermarried  into 
the  family  of  the  testator,  be  also  cited  to  show  what  securities  of  the 
estate  are  under  his  control. 

Upon  this  petition  we  hold  that  the  Orphans'  Court  have  not  the 
power  to  order  the  discovery  which  is  sought  at  the  hands  of  EdwiD  M. 
Lewis.  8chollenberger*s  Appeal,  9  Har.  337 ;  Snyder's  Appeal,  12  CSas. 
166.  The  jurisdiction  of  ihe  Orphans'  Court  is  wholly  statutory,  and 
no  such  power  is  conferred  upon  the  court.  Brinker  vs.  Brinker,  7  Barr. 
55;  Williams*  Appeal,  15  F.F.  6. 

As  to  Huber,  it  appears,  that  though  appointed  trustee  by  the  court, 
before  the  death  of  Frederick  or  William  Gaul,  who  had  misbehaved  in 
the  administration  of  the  trust,  he  never  took  upon  himself  the  duties 
of  trustee,  but  refused  to  qualify  or  to  give  the  security  ordered  by  the 
court.  He  was  agent  of  tne  trustees,  and  as  such  could  not  have  been 
cited  by  parties  in  interest  to  account,  nor  does  his  relations  to  the  estate 
appear  to  have  changed  after  the  death  of  the  trustees,  Frederick  and 
Willinm.  Nor  after  the  death  of  Henry  Stiles,  his  father-in-law,  who 
was  himself  a  son-in-law  of  Frederick  Gaul,  Sr.,  and  who  appears  to 
have  been  associated  in  the  management  of  the  trust,  first  with  Fred- 
erick Gaul,  to  the  exclusion  of  William,  the  co-trustee  of  Frederick, 
under  the  will  of  their  father,  and  after  Frederick's  death,  to  have  had 
the  sole  management  of  the  trust  estate.  He  does  not,  however,  appear 
to  have  been  a  duly  constituted  trustee  at  any  time.  If  the  priuciple 
be  relied  on,  that  trusts  are  to  be  enforced  against  all  persons  who  come 
into  possession  of  trust  property,  with  notice  <jf  the  trust,  the  statutory 
right  of  the  Orphans'  Court  must  also  be  shown,  before  it  can  take 
jurisdiction  of  the  person,  against  whom  a  citation  may  be  asked.  It  is 
true  the  act  of  March  29,  1832,  does  give  to  the  Orphans'  Court  juris- 
diction, where  executors,  administrators,  guardians  or  trustees,  may  be 
possessed  of,  or  are  in  any  manner  accountable  for  any  real  or  personal 
estate  of  a  decedent;  but  this  does  not  make  subject  to  the  junsdiction 
of  that  court,  one  who  seems  to  have  acted  solely  in  the  capacity  of 
agent  for  a  trustee,  executor,  etc.  Mr.  Huber  does  not  seem  to  have 
stood  at  any  time,  in  any  other  relation  to  the  trust  property  than  as 
agent  for  the  trust  estate,  or  as  custodian  or  care-taker  of  the  property, 
belonging  to  the  trust.  His  appointment  by  the  court  after  the  death  of 
Henry  Stijes,  and  his  refusal  of  that  appointment,  upon  the  conditions 
imposed  by  the  court,  seem  to  settle  this  question  agaiiist  the  prayer  of 
the  petitioners.  He  cannot,  we  think,  be  regarded  as  a  trustee,  under 
the  act  of  March  29,  1832.  Nor  does  he  appear  to  have  acted  in  such  a 
manner,  that  he  can  be  considered  even  as  a  trustee  de  son  fort  We 
refuse,  therefore,  the  citation  prayed  for,  as  to  Huber. 

As  to  citation  to  Hul>er  to  nle  trust  account  of  Frederick  Gaul,  trustee. 
This,  we  think,  ought  to  be  granted,  upon  suggestion  of  his  death,  and 
substitution  of  his  executors  upon  the  record. 
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PetitioQ  No.  2  is  b j  James  8.  Huber,  as  administrator  of  Jacob 
Gaul  s  estate,  for  an  account  from  the  executors  of  William  and  Fred- 
erick Gaul.  The  answer  says  this  cannot  be  done,  because  the  papers 
are  not  in  their  possession,  and  that  William  Gaul  had  ceased  to  act« 

This  is  denied  by  replication. 

The  respondents  further  set  up,  that  Huber,  as  administrator  of  Jacob, 
had  no  interest;  and  upon  this  ground  they  demur  to  the  petition^ 
Huber  has  no  standing  if  Jacob  Gaul  took  only  a  life-estate  under  the 
will  of  his  father.  Our  judgment  upon  this  point  is,  that  Jacob's 
interest  was  that  of  a  tenant  for  life  only,  and  that  he  did  not  take  a 
fee  or  a  fee  tail,  as  petitioners  contend. 

The  estates  to  the  daughters,  and  to  Jacob,  were  but  life-estates,  with 
contingent  remainders  to  their  children,  living  at  their  death,  or  the 
issue  of  deceased  children.  Until  the  happening  of  the  contingency, 
and  vesting  of  the  remainders,  the  fee  descended  to  the  children  cff 
Frederick  Gaul,  Sr.,  as  his  heirs  at  law.  The  case  of  Haldeman  vs. 
HaMeman,  4  Wright,  15,  seems  to  rule  this  question,  *'  The  words  child  or 
children,  by  which  remaindermen  were  described,  are  in  their  usual 
sense,  words  of  purchase,  and  are  always  so  regarded,  unless  the  testator 
has  unmistakably  used  them  as  descriptive  of  the  extent  of  the  estate 
given,  ^nd  not  to  designate  the  donees.  This  conclusion  is,  we  think, 
also  sustained  by  GvSirie'a  Appeal,  1  Wright,  14  ;  Chew's  Appeal,  1  Wr. 
23;  Walker  vs.  Milliken,  9  Wr.  178;  Fetrow'a  Estate,  8  P.  F.  Smith, 
424  ;  Buzby's  Appeal,  11  P.  F.  S.  111. 

YarnaWs  Appeal,  4  Legal  Gazette,  179,  is  not,  we  think,  against  this 
conclusion.  There  the  trust  was,  to  pay  income  for  life  to  daughters, 
with  power  of  appointment  given  to  the  daughters  by  will,  and  in  default 
of  such  appointment,  to  such  persons  who  would  take  the  estate  had  they 
died  intestate  seized  thereof  in  fee. 


the  position  assumed  by  the  petitioners.  The  court  held,  that  the  lan- 
guage of  the  will  and  the  intent  of  the  testator  carried  the  fee  to  the  first 
taker. 

Nor  can  an  account  of  accretions  of  unpaid  income  be  demanded. 
The  income  was  not,  in  any  way,  at  Jacpb's  disposal.  The  trustees  were  to 
appropriate  income  for  Jacob's  support,  or  were  authorized  to  pay  income 
to  him.  HorwiU  vs.  Narris,  13  Wr.  212,  is  strongly  in  point;  there  the 
direction  was  to  pay  over  net  income  for  maintenance  for  life.  This  was 
held  not  to  create  a  legal  or  equitable  estate  for  life,  in  the  lands ;  the 
tenant  could  not  sell  or  dispose  of  his  interest,  as  life-tenant,  nor  could 
he  dispose  of  the  same  by  will.    See  also  Shankland's  Appeal,  1 1  Wr.  113. 

In  relation  to  Petitions  3  and  4,  it  is  sufficient  to  sa^,  that  the  question 
of  the  liability  of  William  Gaul's  estate  to  Mary  Smith  and  Catharine 
Gaul,  depends  upon  whether  William  Gaul  was  ever  accountable.  This 
is  positively  denied,  and  the  question  thus  raised  depends  upon  a  question 


be  referred  to  an  examiner  to  take  testimony. 

Petition  5  prays  that  Huber  be  appointed  tnistee.  This  is,  I  take  it, 
the  application  under  which  the  appointment  of  Huber  was  ordered  by 
the  court,  and  which  he  refused  to  accept,  upon  the  condition  of  entering 
security. 


Intelligencer,  165,  an  authority  for 


These  petitions  and  answers  should 
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Petition  6,  presented  in  the  William  Gaul  interest,  asked  for  the 
appointment  of  the  Fidelity  Trust  Company,  as  trustee  under  the  will 
of  Frederick  Gaul,  Sr.,  in  place  of  Frederick  and  William,  deceased, 
which  was  fpranted  ;  and  Petition  No.  7  prays,  that  this  appointment  be 
vacated.  This  application  is  in  behalf  of  all  but  the  representatives  of 
William  Gaul,  and  rests  upon  two  grounds:  First,  a  want  of  jurisdic- 
tion ;  there  being,  as  contended,  no  vacancy,  because  no  subsisting  trust. 
Jacob  was  dead,  and  the  trust  as  to  him  died  with  him.  Catharine's 
trust  is  a  feme  covert  trust,  and  as  she  is  unmarried,  old  and  insane,  the 
trust  as  to  her  is  executed.  Mary  Smith's  trust  became  executed  on  her 
becoming  a  widow ;  she  has  children ;  and  William  Gaul's  executors, 
therefore,  have  no  interest.  The  executors  of  Frederick  Gaul,  surviving 
trustee,  hold  the  legal  title  to  the  chattel  property  of  the  estate,  and  can 
maintain  possession  till  required  to  account,  and  as  these  trusts  are  ex©- 
cfcted,  and  not  executory  trusts,  equity  has  no  jurisdiction.  Baker  vs. 
Biddle,  1  Bald.  314 ;  Ex  parte  Conrad,  2  Ashmead,  329.  This  last  case 
is  rested  mainly  on  the  authority  of  Carlisle's  Appeal,  9  Watts,  331,  in 
which  the  doctrine  is  clearly  stated,  that  under  our  acts  of  assembly, 
relating  to  trust  and  trustees,  that  only  where  the  trusts  are  active, 
requiring  personal  attention  or  active  duty,  or  the  exercise  of  a  power 
by  a  trustee,  will  trustees  be  appointed. 

This  renders  it  immaterial,  whether  the  appointment  was  improvi- 
dently  made  or  not.  Holding  that  the  trusts  were  dry  trusts,  the  Fidelity 
Company  ought  not  to  have  been  appointed,  and  the  appointment  is 
therefore  revoked. 

Gho,  W.  Biddle,  W.  W.  Juvenal  and  C.  S.  Paneoast,  Esqs.,  for  the 
William  Gaul  interest. 

Chapman  Biddle  and  Richard  L.  Ashhurst,  Esqs.,  for  the  other  heirs 
and  parties  in  interest. 


The  Orphans*  Court  has  no  jurisdiction  to  entertain  bills  by  strangers  to  proceedings 
for  specific  performance  of  decedent's  contract  to  rescind  such  decrees. 

Semble :  That  a  purchaser  of  the  legal  title,  for  value,  and  without  notice,  prior  to  the 
proceedings  for  specific  performance,  would  not  be  afiected  by  them. 

In  the  matter  of  the  petition  of  Charles  W.  Zimmerman  to  vacate 
a  decree  for  specific  performance.  Opinion  delivered  November  15, 
1873,  by 

Peirce,  J. — James  Rafferty  died  in  1858,  leaving  issue  three  children, 
Sarah,  William,  and  James,  and  his  wife,  Catharine,  whom  he  appointed 
executrix.  He  devised  one-third  of  his  real  estate  to  his  wife,  and  two- 
thirds  to  his  sons,  William  and  James,  and  the  survivor  of  them.  He 
provided  for  his  daughter  otherwise.  The  decedent's  two  sons  died  in 
their  minority,  the  eldest  and  survivor  of  them  on  the  16th  of  January, 
A.  D.  1872. 

In  April,  1872,  M.  A.  Kane,  as  assignee  of  Patrick  Harvey,  presented 
his  petition  to  the  Orphans'  Court,  setting  forth  that  the  decedent  in 
his  lifetime  had  made  a  written  agreement  with  the  said  Harvey,  on 
certain  conditions  therein  set  forth,  for  the  sale  of  the  said  real  estate  to 


[Leg.  Int.,  Vol.  30,  p.  380.] 
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the  said  Harvey,  and  praying  the  court  to  decree  a  specific  performance 
of  the  said  contract.  An  answer  was  put  in  by  the  executrix  admitting 
the  facts  set  forth  in  the  said  petition,  and  submitting  to  the  adjudica- 
tion and  decree  of  the  court  And  thereupon,  on  April  20,  1872,  a 
decree  of  specific  performance  was  made  as  prayed  for. 

On  the  17th  of  September,  1871,  the  petitioner,  Charles  W.  Zimmer- 
man, bought  at  sherinTs  sale  the  property  northeast  comer  of  Seventh 
street  and  Passyunk  road,  part  of  the  real  estate  of  which  the  said 
decedent  died  seized,  as  the  property  of  Catharine  Mcllwain,  formerly 
Catharine  Rafferty,  on  a  judgment  against  her,  which  was  conveyed  to 
hi/n  by  sherifi^s  d^,  dated  September  21,  1871. 

On  May  4,  1872,  Charles  \V.  Zimmerman  presented  his  petition  to 
the  court,  praying  that  the  said  decree  of  specific  performance  be  vacated 
on  the  ground  of  want  of  notice  to  him,  and  some  alleged  inconsistencies 
referred  to  in  said  petition.  To  this  petition  answers  were  put  in  by  the 
executrix  and  M.  A.  Kane,  in  whose  iavor  the  decree  of  specific  per- 
formance had  been  made,  and  the  case  is  submitted  on  petition,  answers 
and  proo& 

This  case  seems  to  be  ruled  by  the  case  of  Weyand  vs.  Weller,  3 
Wright,  443,  in  which  Thompson,  J.,  said :  "  It  seems  to  have  been  for- 
gotten that  the  Orphans'  Court  is  a  court  of  limited  jurisdiction.  Its 
jurisdiction  is  well  defined,  and  while  it  has  unquestionable  jurisdiction 
to  decree  the  execution  of  contracts  of  decedents,  yet  it  would  be  diffi- 
cult to  find  its  authority  to  entertain  bills  by  strangers  to  such  decrees 
to  rescind  its  orders  for  specific  exertion." 

Furthermore,  it  is  not  very  apparent  how  the  interests  of  the  peti- 
tioner have  been  afiected  by  this  decree  for  a  specific  performance. 
Whatever  his  rights  are  they  were  acquired  before  the  proceedings  for 
the  specific  performance  were  commenced.  And  if  he  was  a  purchaser 
for  a  valuaole  consideration,  without  notice,  upon  a  valid  judgment 
against  the  devisee,  his  rights,  whatever  they  may  be,  would  seem  to  be 
independent  of  the  proceedings  in  the  Orphans'  Court  for  the  decree  of 
specific  importance. 

The  petition  is  dismissed  with  costs. 

[Leg.  Int.  Vol.  80,  p.  392.] 

Estate  of  John  Boyd,  Deceased. 

Construction  of  will — The  word  "  or read  "  and/'  to  give  «0ect  to  the  manifest  interest 
of  the  testator  as  gathered  from  the  whole  will. 

Exception  to  auditor's  report  Opinion  delivered  November  23, 
1873,  by 

Ludlow,  J. — Upon  consideration  of  the  whole  will  in  this  case,  we 
are  of  the  opinion,  that  the  auditor  was  right  in  the  conclusion  to  which 
he  has  arrived,  and  upon  which  he  distributes  the  estate. 

While  we  agree  with  the  learned  counsel  for  the  exceptants  as  to  the 
principles  of  law  applicable  to  the  case,  we  cannot  apply  those  prin- 
ciples as  he  desires,  when  we  consider  the  facts  before  us.  It  is  true,  and 
has  many  times  been  decided,  that  evidence  of  surrounding  circumstances, 
and  declarations  of  a  testator,  will  not  be  received  except  in  cases  of 
latent  ambiguity;  but  where  the  real  intention  of  a  testator  can  be 
22 
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gathered  from  the  will  we  are  boiind  to  follow  it,  except  where  we  are' 
restrained  by  technical  words  which  will  admit  of  but  one  legal  con- 
struction. 

The  disjunctive  conjunction,  "  or,"  is  not  a  technical  word,  and  the 
courts  substitute  the  copulative  conjunction  "and  "  when  it  is  necessary 
to  carry  out  an  evident  intention.  Keho  vs.  Dickey,  7  W.  &  S.  279. 
Looking  at  the  whole  scheme  of  this  will,  it  is  manifest  that  this  testator 
intended  first  to  protect  his  widow,  his  daughter  and  a  grandchihl. 
Three  contingencies  might  render  necessary  a  departure  from  this  scheme. 
The  marriage  of  the  widow,  the  departure  of  the  daughter  from  home, 
or  her  marriage,  and  the  marriage  of  the  son-in-law,  coupled  with  an 
inability  upon  his  part  to  maintain  and  support  his  children  by  testator^ 
daughter. 

No'  room  for  doubt  exists  in  the  construction  of  this  will  upon  the 
happening  of  the  first  two  contingencies,  and  therefore  the  will  speaks 
upon  these  points  with  precision,  and  for  the  reason  tiiat  in  the  nature 
of  things  no  room  is  left  for  conjecture;  when,  however,  the  testator  con- 
templated the  possible  change  in  the  domestic  condition  of  the  son-iu- 
law,  whereby  he  nnght  be  unable  to  support  the  children  of  a  first  wife, 
he  snys,  if  he  "shall  marry,  or  shall  for  any  cause  beoome,  in  the  judg- 
meJit  and  opinion  of  my  executors,  unable  properly  to  maintain  and 
educate  his  children,"  then  they  shall  receive  one-third  of  the  income. 

Why  should  the  widow  be  required  to  suppor^  one  of  the  grand- 
children, by  the  very  terms  of  this  will,  so  long  as  she  remains  a  widow, 
and  yet  be  deprived  of  a  portion  of  tlje  very  fund  out  of  which  she  is  to 
maintain  him? 

It  is  useless,  we  think,  to  argue  that  Albert  will  be  maintained  by  his 
father,  should  the  construction  contended  for  by  exceptants  prevail,  for 
the  widow  is  to  receive  the  income  of  the  estate,  among  other  conditions, 
upon  providing  a  support  for  "Albert  Dewald,  who  now  lives  with  us." 

The  evident  fear  of  the  testator  was,  that  his  son-in-law,  by  a  second 
marriage,  might  be  burdened  by  a  second  family,  or  might  in  some  way 
be  in  indigent  circumstances,  and  the  whole  scope  of  this  paragraph 
looks  to  this  possible  condition  of  affairs,  for  in  any  event  the  executors 
are  to  decide  the  question,  and  therefore  are  vested  with  a  discretion  in 
the  matter. 

More  light  is  thrown  upon  this  will  by  a  consideration  of  that  clause 
in  it  which,  within  a  few  paragraphs,  follows  the  disputed  sentences  here- 
tofore noticed,  wherein 4he  testator,  as  if  anxious  to  protect  his  widow, 
so  long  as  she  remains  unmarried,  again  by  implication  declares  that 
she  is  not  to  be  deprived  of  her  income  while  she  continues  in  her  con- 
dition of  widowhood,  but  should  she  marry,  then  these  children  are  to 
receive  the  income  and  principal  of  one-third  of  the  estate. 

This  is  a  case  in  which  it  is  right  first  to  look  at  the  whole  will,  and 
then  to  give  effect  to  the  evident  intention  of  the  testator  by  reading 
"bf"  "and "  in  the  paragraph  in  dispute. 

The  auditor  has  in  his  own  way  reasoned  upon  the  facts  presented  to 
him,  and  upon  the  intention  of  the  testator  as  derived  from  the  words 
of  the  will,  and  we  do  not  see  that  he  has  made  a  mistake. 

The  exceptions  are  mainly  directed  to  the  construction  of  the  will, 
and  those  which  dispute  the  facts,  as  found  by  the  auditor,  cannot  be 
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taken  into  consideration,  for  the  parties  are  bound  by  the  conclusions  of 
the  auditor,  when  they  omit  in  proper  tinie  to  ask  for  an  issue  according 
tot)ur  practice.  Beehler's  Estate,  3  Ph.  R.  254. 

The  exceptions  are  dismissed  and  the  report  is  confirmed. 

W.  C.  BanniSy  Esq.,  for  the  estate. 

E.  P.  Wilson,  Esq.,  for  exceptions. 


"Where  duties  are  required  of  trustees,  to  invest,  pay  over,  etc..  and  where  the  trust  is 
for  the  use  of  a  married  woman  for  life,  remaiuaer  to  her  children,  the  trust  is  alive 
and  will  be  maintained. 

Exceptions  to  auditor's  report  Opinion  delivered  November  29, 
1873,  by 

Allison,  P.  J. — ^The  most  important  exception  to  the  report  of  the 
auditor  raises  the  question,  whether  under  the  will  of  the  testatrix,  a 
trust  exists  as  to  the  bequest  of  $30,000,  and  the  residue  of  the  estate,  to 
Ellen  Keene  Mitchell,  and  as  to  a  bequest  of  $10,000  to  Henry  E.  Keeue, 
who  stood  respectively  in  the  relationship  of  niece  and  nephew  to  the 
testatrix.  ' 

The  auditor  holds  that  the  executrix  had  no  trust  to  perform,  and 
that  she  must  pay,  or  transfer  the  securities  belonging  to  the  estate,  to 
the  legatees  respectively,  upon  their  giving  the  security  required  by  the 
act  of  assembly,  in  case  of  payment  of  principal  to  a  legatee  for  life. 
This  conclusion  is  founded  chiefly  on  Parker's  Appeal,  11  P.  F.  S.  478. 
He  says  the  form  of  the  bequest  in  Parker's  Appeal  is  substantially,  and 
indeed,  almost  identically  the  same  with  that  employed  by  Miss  Keene. 
Isaac  Brown  Parker,  among  other  provisions  of  his  will,  bequeathed  to 
each  of  his  daughters  the  sum  of  $50,000,  the  interest  to  be  paid  to 
them  during  life,  and  the  principal  to  their  children  at  their  death. 
Miss  Keened  will  is  as  follows: 

"  I  also  bequeath  to  this  dear  niece"  (Ellen  Keene,  now  Mitchell, 
the  executrix)  the  sum  of  $30,000,  to  be  invested  in  ground-rents,  or 
bonds  and  mortgages  on  real  estate,  the  interest  to  he  paid  to  her  only, 
or  her  power  of  attorney,  whether  married  or  single,  during  her  life ; 
and,  after  her  death,  to  her  children,  if  any,  absolutely ;  but  if  she  dies 
without  issue,  the  principal  to  go  to  her  brothers,  Henry  and  James, 
namely,  the  aforesaid  investment  of  $30,000  in  ground-rents,  and  bonds 
and  mortgages,  the  interest  only  for  their  uses,  but  to  their  children, 
lawful  issue,  absolutely. 

"  I  give  and  bequeath  to  my  nephew,  Henry  Edgar  Keene,  $10,000, 
to  be  invested  in  f^round-rents,  or  bonds  and  mortgages  on  real  estate, 
the  interest  only  to  be  paid  to  him  during  his  natural  life;  if  he  marries 
and  has  children,  to  his  lawful  issue  absolutely  ;  if  he  dies  unmarried, 
this  sum  to  be  divided  between  his  two  or  one  surviving  brother  and  his 
sister,  subject  to  the  same  investment,  and  receiving  the  interest  only  of 
the  same  during  their  lifetime. 

"  The  residue  of  my  estate,  real  and  personal,  I  give  and  bequeath  to 
my  dear  and  affectionate  niece,  Ellen  Keene,  subject  to  the  same  condi- 
tions as  my  legacy  of  $30,000,  specified  in  a  former  part  of  this  instru- 
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ment,  the  principal  to  be  invested  in  ground-rents,  or  in  the  bank-stock 
considered  safe,  out  preferable  in  bond  or  mortgage  on  real  estate,  the 
interest  to  be  enjoyed  hy  her  during  her  life;  the  principal  to  devolve  to 
her  children,  lawful  issue,  absolutely;  if  she  dies  unmarried,  she  has 
power  to  devise  it  to  whichever  of  her  brothers  she  will  consider  most 
worthy  to  inherit  her  bequest  and  mine,  the  interest  only  to  them,  to 
their  children,  lawful  issue,  absolutely." 

In  the  case  of  Austin  Keene*8  Appeal^  14  P.  P.  S.  268,  the  court 
decided  that  the  petitioner,  who  was  the  son  of  a  deceased  brother  of 
the  testatrix,  possessed  such  a  contingent  interest  in  the  estate  of  his 
aunt,  as  to  give  him  the  right  to  an  account,  under  the  act  of  the  17th 
of  April,  1869,  P.  L.  70.  The  only  fact  upon  which  the  decision  turned, 
was  the  existence  of  a  contingent  interest  in  Austin  Keene,  and  in  a 
search  after  such  an  interest,  it  of  course  became  necessary  to  look 
through  the  will  of  Sarah  Lukens  Keene;  as  the  result  of  that  examina- 
tion, the  opinion  is  stated,  that  the  niece  took  but  a  life-estate  with 
limitation  over  absolutely  to  her  children,  and  that  if  the  nephew, 
Henry  E.,  died  without  leaving  issue,  the  legacy  of  $10,000  bequeathed 
to  him  for  life  would  pass  into  the  residue. 

The  question  of  the  existence  of  a  trust  for  Ellen  and  Henry  for  life, 
is  for  the  first  time  presented  for  consideration. 

In  Bacon's  Estate^  6  Phila.  Rep.  335,  this  court  held,  that  a  trust  to 
receive  and  pay  over  the  income  of  real  and  personal  estate  to  a  married 
woman  for  life,  and  at  her  death  to  convey  to  her  right  heirs  in  fee 
simple,  is  an  active  trust,  which  does  not  cease  on  discoverture,  but  con- 
tinues until  the  death  of  the  cestui  que  trust.  This  was  a£Brmed  by  the 
Supreme  Court  in  Bacon's  Appeal,  7  P.  F.  S.  504.  When  the  question 
was  befere  this  court  we  held,  confirming  the  report  of  the  auditor,  that 
a  trust  to  receive  and  pay  over  income,  was  an  active  trust ;  and  to  be 
distinguished  from  a  trust  to  permit  one  to  receive  and  take  to  himself 
rents  and  profits.  Judge  Strong,  delivering  the  opinion  of  the  court  in 
Baton's  Appeal,  says,  duties  are  imposed  upon  the  trustees  beyond  that 
of  passively  holding  title;  and  they  were  constant  and  continuous,  not 
at  all  dependent  upon  the  coverture  of  Mrs.  Bacon  or  any  of  her 
daughters.  He  quotes  with  approval,  the  remarks  of  Mr.  Justice  Ser- 
geant in  Vaux  vs.  Park,  7  W .  &  8.  19,  that  unless  the  distinction 
between  an  active  and  a  passive  trust  be  regarded,  their  existence  can- 
not be  preserved.  So  long  as  active  duties  remain  to  be  performed  by 
trustees,  the  legal  estate  must  continue  in  them,  to  enable  the  ]>er- 
formance.  The  language  of  the  last  codicil  of  the  will  of  John  Warder 
ruled  the  decision  in  that  case.  It  reads,  "  in  trust  as  aforesaid,  and 
the  income  of  the  respective  portions  shall  be  received  b^  my  said  sous 
as  trustees,  and  paid  over  to  my  said  daughters  respptively,  for  their 
sole  and  separate  use,  to  each  daughter  during  li^."  The  income 
was  to  be  received  by  the  trustee,  and  paid  over  to  the  daughters  of  the 
testator.    Nothing  more. 

The  same  doctnne  is  held  in  Barnett's  Appeal,  10  Wright,  893.  The 
devise  was  to  trustees  of  real  and  personal  property  in  trust  to  lease 
real  estate,  to  keep  personal  property  invested  on  bond  and  mortgage, 
or  other  safe  security,  to  collect  and  receive  the  rents,  interest  and 
profits,  and  pay  over  for  life  the  net  income  to  a  son  and  daughter  of 
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the  testator.  It  was  held  that  this  constituted  an  active  operative 
trust;  that  the  use  was  not  executed  even  though  all  the  cestui  que 
trust  were  sui  juris.  Kukn  vs.  Newman,  2  Casey,  227,  and  kindred 
case  which  followed,  were  swept  away  by  this  decision.  Trusts 
were  held  active,  where  the  dut^  was  to  receive  profit  and  pay  it 
to  another ;  or  where  the  trustee  is  to  dispose  of  property  or  pay  rents 
over  to  a  cestui  que  trust;  or  apply  them  to  his  maintenance ;  or  make 
repairs;  or  pay  annuities;  or  manage  the  estate  for  the  interest  of 
the  cestui  oue  trust;  or  to  pay  the  rents  to  a  married  woman.  Ghraham's 
Appeal,  lo  P.  F.  8.  477,  affirms  the  same  doctrine,  which  is  also  sup- 
ported by  the  case  of  Barclay  vs.  Lewis,  17  P.  F.  8.  316.  Keyset's 
Appeal,  7  P.  F.  8.  236,  might  seem  to  conflict  with  these  cases,  but  upon 
examination  the  contrary  appears ;  it  is  rested  on  the  fact,  that  so  far 
as  the  interest  of  the  sons  was  concerned,  all  the  active  duties  of  the 
trust  terminated  with  the  partition  of  the  estate.  Judge  8harswood 
remarking,  there  can  be  no  doubt,  on  the  cases  in  Pennsylvania,  that 
if  this  devise  had  been  for  the  sons  for  life,  with  the  power  of  appoint- 
ment by  will,  and  in  default  of  appointment,  then  to  their  heirs,  the  trust 
would  have  been  kept  alive,  as  an  active  trust.  He  cites  in  support 
of  this  opinion  2  Rawle,  33 ;  7  W.  &  8. 19  ;  12  Casey,  338 ;  10  Wright, 
392,  and  11  Wright,  113. 

We  think  it  may  be  affirmed  that  the  broad  doctrine  that  a  trust  to 
invest  and  keep  invested  a  fund,  to  receive  and  pay  income  or  profit  to 
another,  constitutes  an  active  trust  in  Pennsylvania,  and  that  it  has  not 
been  overthrown  by  the  case  of  Parker's  Appeal.  In  the  case  before  us 
we  have  the  sum  of  $30,000  and  the  residue  of  the  estate  given  to  the 
executors,  of  whom  Ellen  Keene  Mitchell  was  one,  first  to  be  invested  in 
ground-rents,  or  in  bonds  and  mortgages,  second,  the  interest  to  be  paid 
during  her  life  to  Ellen  Keene  only,  or  to  her  attorney,  whether  she 
married  or  remained  single;  and  atler  her  death  to  her  children  abso- 
lutely. If  the  testamentary  disposition  of  this  portion  of  the  estate  ended 
at  this  point,  it  could  not  be  rightfully  claimed  "  that  the  form  of  the 
bequest  in  Parkers  Appeal  is  substantially,  and  indeed  almost  identically, 
the  same  as  that  employed  by  Miss  Keene."  It  would  yet  be  waiting 
in  a  direction  to  invest  the  legacy  in  specified  securities,  and  to  keep  it 
so  invested  for  the  life  of  the  first  taker,  and  with  the  power  given  to 
her  to  dispose  of  the  residue  by  will  id  case  she  did  not  marry.  When 
to  this  is  added  the  duty  upon  the  part  of  the  executors  to  hold  the 
property,  and  pay  the  same  to  contingent  devisees  in  case  Ellen  Keene 
.  should  die  unmarried,  t*he  income  to  be  paid  for  life  to  said  devisees, 
with  remainder  to  their  children  absolutely,  we  think  that  it  presents 
the  case  of  a  bequest,  which  is  not  substantially  nor  identically  the  same 
as  Parker's  Appeal.  But  when  to  this  is  added  the  fact  that  there  is  a 
sole  and  separate  use  for  Mrs.  Mitchell  during  her  marriage,  the  diver- 
gence from  Parker's  Appeal  becomes  more  apparent,  the  interest  is  directed 
to  be  paid  to  her  only,  or  to  her  attorney,  whether  married  or  single.  Miss 
Keene,  the  testatrix,  made  her  will  in  1843,  and  died  in  1866.  Ellen 
Keene  married  her  present  husband  in  1857,  and  together  with  her  hus- 
band resided  with  the  testatrix  for  several  years  before  her  death.  It 
was,  therefore,  with  the  full  knowledge  of  all  the  facts  that  Sarah  Lukens 
Keene  allowed  her  will  to  remain  for  years  unaltered  in  this  respect, 
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until  it  took  effect  upon  her  death,  thus  securiog  to  Ellen  Keene  Mitchell, 
to  the  exclusion  of  her  husband,  the  payment  of  the  interest  for  her 
life.  That  a  separate  use  was  intended  cannot,  we  think,  be  questioned; 
the  income  was  to  be  paid  to  W  on/y,  or  upon  her  power  of  attorney. 
This  brings  it  within  the  general  principle,  that  whenever  it  appears  that 
the  wife  is  intended  to  have  property  for  her  sole  use,  that  intention  will 
be  carried  into  effect  by  a  court  of  equity.  In  a  conveyance  made  directly 
to  a  wife,  any  words  which  sufficiently  show  the  intention  to  secure  a  use  to 
her,  or  to  separate  for  her  benefit,  the  use  from  the  title,  must  also  indicate 
an  intention  to  exclude  the  husband.  Oriffith  vs.  Griffith,  5  B.  Monroe,  116. 

There  is  no  particular  form  of  words  necessary  for  the  creation  of  such 
an  interest;  the  question  is  one  of  intention,  and  is  to  be  solved  by  the 
established  rules  of  interpretation.  For  a  general  statement  of  the  law 
on  this  subject  see  Cord  on  Legal  and  Equitable  Rights  of  Married 
Women,  chapter  22.  In  our  State  we  have  the  cases  of  Jamison  vs. 
Brady,  6  S.  <K  R.  466,  and  Heck  vs.  Cleppinger,  5  Barr,  385,  in  which 
the  expressions  "for  her  own  use,"  and  "  to  be  for  her  and  her  family's  use 
during  her  life,"  were  held  each  to  establish  a  separate  use;  and  in  the 
latter  case,  though  no  trustee  is  named.  To  the  same  point  are  Cochran 
vs.  O'Hearn,  4  W.  &  S.  95 ;  Snyder  vs.  Snyder,  10  Barr,  423 ;  and  the 
very  strong  case  of  Tyson* s  Appeal,  10  Barr,  220,  where  the  expressions 
of  the  testator — to  my  sister,  H.  T.,  inter-married,  etc.,  the  interest  to  be 
paid  to  her  in  equal  half-vearly  payments  yearly  and  every  year  during 
her  natural  life — were  held  to  create  a  separate  use  for  her.  The  bequest 
was  direct  to  the  sister,  no  trustee  btnng  named.  The  rule  laid  down  in 
Lamb  vs.  Milnes,  5  Ves.  520,  that  to  deprive  a  husband  of  his  right  to 
participate  in  his  wife's  property  it  is  necessary  to  show  a  clear  intention 
to  exclude  the  husband  from  any  enjoyment  of  it,  was  adopted  in  Evans 
vs.  Knorr,  4  Rawle,  72.  The  claim  in  that  case  was  rejected  as  con- 
trary to  the  intention  of  the  testator,  as  it  was  for  the  same  reason  in 
Toroet  vs.  Twining,  1  Yeates,  432.  It  is  always  a  question  of  intention; 
as  in  Jamison  vs.  Brady,  where  the  legacy  was  for  her  oicn  use,  it  was 
adjudged  to  be  given  for  her  separate  use.  For  her  own  use,  said  Chief 
Justice  Tilghman,  is  tantamount  to  saying  not  for  the  use  of  her  hus- 
band, because  if  it  was  for  his  use  it  could  not  be  for  her  own  use.  The 
language  here  employed  indicates  the  intention  to  create  a  separate 
use  more  clearly  than  that  used  in  Jamison  vs.  Brady,  for  here  it  is  to 
be  paid  to  her  only,  or  to  whomsoever  she  would  clothe  with  authority 
to  receive  it;  and  if  it  was  to  be  paid  to  her  only,  it  excludes  the  idea 
of  payment  to  her  husband,  or  that  he  should  exercise  dominion  over  it 

It  IS  not  necessary  to  create  a  separate  interest  in  a  wife  that  a  trustee  ' 
should  be  interposed  between  her  and  her  husband.  Equity  will,  if  it 
is  requisite  to  support  the  intention,  turn  the  husband  into  a  trustee  for 
the  wife.  5  Barr,  ?S7 ;  Hill  on  Trustees,  4  Amer.  edit.  654,  655.  This 
general  doctrine  is  very  clearly  stated  by  Judge  Ludlow  in  the  case  of 
Oraige  vs.  Craige,  Leg.  Int.,  December  6,  1872. 

Sarah  L.  Keene  appointed  three  executors  of  her  will,  of  whom  the 
accountant  was  one,  and  she  is  now  the  only  survivor ;  but  this  does  not, 
as  we  have  seen,  prevent  the  separate  use  vesting,  nor  is  it  material  that 
the  bequest  is  directly  to  the  legatee.  This  was  the  case  in  Tyson*t  Ap- 
peal, and  in  many  of  the  cases  in  which  the  trust  of  thb  character  have 
been  supported. 
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We  sustain  the  trust  as  to  Mra.  Mitchell  for  the  following  reasons : 

1.  It  is  an  active  trust  for  the  life  of  Mrs.  Mitchell. 

2.  It  is  necessary  to  hold  the  fund  or  securities  for  those  who  are  con- 
tingently in  remainder  in  several  degrees. 

3.  There  is,  we  think,  a  clear  intention  to  create  a  separate  use  for 
Mrs.  Mitchell ;  the  use  having  been  established  in  expectation  that  she 
would  marry,  which  is  shown  not  only  by  first  portion  of  the  bequest, 
but  by  the  subsequent  reduction  of  the  legacy  from  $30,000  to  $10,000 
if  she  married  without  the  approval  of  the  testatrit. 

For  the  reasons  given,  we  uphold  the  bequest  to  Mrs.  Mitchell  as  a 
live  trust.  If  there  was  nothing  more  than  the  performance  of  active 
duties  by  the  executors,  to  invest  and  to  keep  invested  the  fund,  to  collect 
and  pay  over  income  to  her,  we  think  this  trust  cannot  be  overthrown, 
unless  the  cases  of  BameWa  and  Baeon'a  Appeah,  to  which  are  to  be  added 
Siumkland*8  Appeal  and  Vauxvi,  Park,  which  preceded  Parker* s  Appeal, 
and  Oraham*s  Appeal  and  Barclay  vs.  LetoUf  which  followed  it,  are  to 
be  considered  as  no  longer  law  in  Pennsylvania.  We  think  we  have 
shown  the  radical  difference  between  the  question  under  Mrs.  Keene's 
will  and  that  which  arose  under  the  will  of  John  Brown  Parker.  Parker* 8 
Appeal  is  authority  for  just  what  is  decided  in  that  case,  nothing  beyond, 
and  is  to  be  considered  as  standing  in  parenthesis  between  Baoon*8  Ap- 
peal and  the  cases  cited,  which  were  decided  before  Bacon* 8  Appeal  and 
Graham's  Ajypeal,  and  Barclay  and  Lewis,  which  followed  it.  We  think 
that  these  cases  rule  the  one  before  us,  and  that  Parker*8  Appeal  is  not 
in  point. 

We  are  also  of  the  opinion  that  a  trust  exists  as  to  the  legacy  of  $10,000 
to  the  nephew,  Henry  E.  Keene,  because  the  duties  imposed  are  such  as 
to  constitute  it  an  active  trust.  It  was  incumbent  on  the  executors  to 
invest  in  ground-rents  and  mortgages  to  pay  the  interest  only  to  Henry 
for  life ;  the  remainder  is  to  his  children  absolutely.  Henry  is  married 
and  without  children,  but  it  is  not  certain  that  he  will  not  have  issue. 
It  will  hereafter  become  a  question  as  what  is  to  become  of  this  legacy 
if  he  should  not  leave  issue,  there  being  an  alternative  remainder  to 
brothers  and  sisters — the  brothers  ace  dead,  but  have  left  each  a  widow 
and  children  surviving  them. 

The  surchai^ge  of  $1257.22  was  admitted  to  be  a  mistake  on  the  part 
of  the  auditor.  It  had  already  been  charged  against  the  accountant  in 
the  surcharge  of  $3811.57  gain  on  sales  of  State  loan,  and  must  tliere- 
fore  be  stricken  from  the  account 

Upon  the  question«of  the  surcharge  of  $7500,  one-half  the  proceeds 
of  land  in  Bradford  county,  and  $1000  the  amount  for  which  the  ac- 
countant sold  the  Sunbury  lot,  there  is  a  dispute  as  whether  the  question 
raised  by  the  third  exception  to  the  report  of  the  auditor,  on  the  account 
of  the  executrix,  was  waived  by  the  exceptants.  This  land  was  devised 
to  Ellen  Keene,  her  niece,  and  to  her  three  nephews,  James,  Henry  and 
Lenox  Keene.  James  and  Lenox  died  in  the  lifetime  of  the  testatrix, 
and  both  left  issue.  Ellen  and  Henry,  claiming  that  they  were  entitled 
to  the  whole  of  this  land  by  right  of  survivorship,  sold  the  Bradford 
county  property  for  $15,000.  The  auditor  holds  that  the  shares  of 
James  and  Lenox  lapsed  and  accrued  to  the  residuary  estate.  If  he  is 
right  in  this  conclusion,  then  it  is  clear  that  the  conveyance  of  Ellen 
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and  Henry  to  the  purchasers  passed  only  their  interest  in  the  same, 
leaving  the  remaining  moiety  still  vested  in  the  residuary  legatees.  Thb 
would  leave  the  question  of  reimbursement  to  be  settled  between  Ellen 
and  Henry  and  their  grantees. 

The  auditor  says,  that  circuity  of  action  was  wholly  disclaimed  by 
the  grantors,  and  this,  he  adds,  is  equivalent  to  substituting  proceeds  of 
sale  for  the  claim  on  the  property.  He  does  not  directly  say,  that  the 
grantors  consented  that  he  should  pass  on  this  question  of  surcharge, 
but  it  would  appear  that  he  understood  them  to  consent  to  it,  which 
they  stoutly  dispute.  This  question  will  have  to  ^o  back  to  the  auditor,  for 
if  the  exceptants  did  not  agree  that  he  should  bring  this  claim  into  the 
account  it  has  no  proper  standing  in  it,  and  it  may  be  a  question,  whether 
the  Orphans*  Court  can,  in  any  event,  take  jurisdiction  of  it,  as  the  land 
was  not  sold  under  a  testamentary  power  or  by  order  of  the  court. 

If  we  are  right  upon  the  question  of  the  existence  of  a  trust,  there  can 
be  no  claim  by  the  remainder  men  to  have  the  fund  paid  to  them  upon 
their  giving  security. 

The  exceptions  to  the  report  are  sustained  in  accordance  with  the 
views  above  exnressed,  and  it  is  referred  back  to  the  auditor  for  read- 
justment upon  tne  principles  above  set  forth. 

Eli  K.  Price  and  Henry  E.  Keene^  Esqs.,  for  the  exceptions. 

B,  H.  Brewster  and  Geo.  L.  Crawford,  Esqs.,  in  support  of  the  report. 


After  twenty  years  it  is  the  presamption  that  an  administrator's  acoonnt  is  duly  settled, 
and  the  burden  of  proof  is  on  the  complainant  to  overthrow  this  presumption. 

Opinion  delivered  December  20,  1873,  by 

Paxson,  J. — This  was  a  citation  upon  Ann  Catharine  Bentley  and 
David  B.  Bentley,  executors  of  the  last  will  and  testament  of  David 
Bentley,  deceased,  who  was  executor  of  Elizabeth  Bentley,  deceased,  to 
show  cause  why  they  should  not  file  in  the  proper  office  the  account  of 
David  Bentley  as  executor  of  said  Elizabeth  Bentley. 

The  said  Elizabeth  Bentley  died  in  the  year  1836,  and  letters  testa- 
mentary were  granted  upon  her  estate  in  the  same  year  to  the  above- 
named  David  Bentley.  The  latter  died  in  the  year  1857,  and  letters 
testamentary  upon  his  estate  were  granted  to  the  above-named  respond- 
ents. It  was  further  alleged  that  no  settlement  or  account  of  the  estate 
of  Elizabeth  Bentley,  deceased,  had  ever  been  fil«d  by  the  said  David 
Bentley  in  his  lifetime,  or  by  his  executors  since  his  death. 

The  respondents  answer,  alleging  that  the  estate  of  said  Elizabeth 
Bentley  has  been  fully  administered,  and  denying  that  they  have  any 
assets  in  their  hands,  as  executors  of  David  Bentley,  belonging  to  the 
estate  of  Elizabeth  Bentley.  They  further  claim  the  benefit  of  the  pre- 
sumption of  settlement  raised  by  the  lapse  of  time,  and  deny  their 
liability  to  account 

Depositions  were  taken  on  the  part  of  the  petitioner  to  rebut  this 
presumption.  The  testimony  adduced,  however,  is  of  a  vague  and 
unsatisfactory  character.  It  is  open  to  the  further  and  more  serious 
objection  that  the  admissions  relied  upon  do  not  come  down  to  a  later 
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period  than  1844  From  that  date  to  the  present  time  no  admission  by 
the  said  David  Bentley,  nor  by  his  executors  since  his  death,  has  been 
proved  of  any  assets  uimdministered  in  hb  hands  belonging  to  the  estate 
of  Elizabeth  Bentley,  deceased. 

Under  these  circumstances,  are  the  respondents  liable  to  account? 
The  general  rule  in  regard  to  presumptions  is  briefly  stated  in  Foulk  vs. 
BrowHf  2  Watts,  209:  "After  a  lapse  of  twenty  years,  all  evidences 
of  debt  excepted  out  of  the  statute  of  limitations  are  presumed  to  be 
paid.  Within  the  twenty  years,  the  onus  of  proving  payment  lies  on 
the  defendant ;  after  that  time,  it  lies  on  the  plaintiff  to  «how  the  con- 
trary." The  liability  of  executors  to  account  after  twenty  years  was 
fully  considered  in  the  case  of  William  Brown's  Estate,  8  Phila.  Rep. 
197 ;  the  judgment  in  which  case  has  since  been  aflSrmed  by  the  Su- 
preme Court.  It  was  there  held:  "If  an  executor  or  administrator  be 
cited  to  account  more  than  twenty-one  years  from  the  grant  of  letters 
testamentatry,  or  of  administration,  he  may  reply  to  the  citation  that 
twenty  years  having  elapsed  since  he  might  have  been  called  upon  to 
account,  the  law  presumes  that  he  settled  an  account  withni  one  year, 
and  distributed  the  estate  among  those  entitled  thereto.  By  the  law  of 
this  State,  an  executor  is  entitled  to  one  year  to  settle  his  account ;  dur- 
ing that  period  he  cannot  be  cited  unless  for  misconduct,  and  it  would 
seem  that  the  presumption  would  commence  to  run  from  the  expiration 
of  the  year,  or  the  time  when  he  might  have  been  called  upon  for  an 
account.  But  it  b  only  a  presumption,  liable  to  be  rebutted  by  proof 
that  in  point  of  fact  no  account  h^  been  filed  and  no  distribution  made, 
and  when  overthrown  by  such  evidence,  the  liability  to  account  remains 
in  full  force.  In  this,  it  is  unlike  the  statute  of  limitations,  which  inter- 
poses a  flat  bar  to  a  recovery  after  the  statutory  period.  The  practical 
effect  of  the  presumption  is  to  shift  the  burden  of  proof," 

After  twenty  years  the  presumption  gathers  strength  with  every  suc- 
ceeding year,  and  requires  a  corresponding  increase  in  the  weight  of  the 
evidence  to  overthrow  it,  until  by  lapse  of  time  that  which  was  originally 
a  presumption  of  law  and  fact,  liable  to  be  rebutted,  becomes  a  pre- 
sumption of  mere  law,  and  is  conclusive.  For  the  time  must  come  in 
every  human  transaction  when  litigation  shall  end,  otherwise,  there 
would  be  neither  peace  in  this  world  for  the  living,  nor  safety  for  the 
estates  of  the  dead.  It  is  now  thirty-six  years  since  the  executor  of 
Elizabeth  Bentley  might  have  been  called  upon  for  an  account  The 
Orphans'  Court,  m  the  exercise  of  its  eq^uity  powers,  ought  not  to  be 
"  swift  to  hear  "  the  stale  complaint  of  a  litigant  who  has  slept  upon  her 
rights  for  this  long  period,  and  who  comes  into  court  only  when  he  who 
might  have  answered  her  allegations  has  been  in  his  grave  for  sixteen 
years.  His  books  and  vouchers  may  be  lost  or  destroyed ;  some  of  his 
witnesses  may  be  dead,  while  the  facte  may  have  faded  from  the  recol- 
lection of  such  of  them  as  may  be  living.  It  would  be  a  hardship 
to  compel  an  aeqpunt  under  such  circumstances;  it  might  do  serious 
injustice. 

The  burden  of  proof  to  overthrow  the  presumption  is  on  the  com- 
plainant ;  she  has  not  succeeded,  and  her  petition  must  be  dismissed. 
S.  N,  Rich,  Esq.,  for  petitioner. 
Thomas  Oreenbank,  Esq.,  for  respondent. 
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[Leg.  Int.,  Vol.  31,  p.  28.] 

Estate  op  Jane  Campbell,  deceased. 

An  Orphans'  Court  auditor  cannot  take  notice  df  an  attachment  of  a  legacy. 

Exception  to  auditor's  report.  Opinion  delivered  January  17, 
1874,  by 

Peirce,  J. — ^This  is  an  exception  by  an  attaching  creditor  of  oue  of 
the  legatees  of  the  estate.  A  judgmeut  was  recovered  against  James 
Britton  and  Catharine  Britton  his  wife  (the  legatee),  in  an  action  by  a 
sheriff's  vendee  for  possession  of  premises  occupied  by  them.  Damages 
were  assessed  and  an  attachment  was  served  on  the  accouutant,  with  the 
object  of  making  the  legacy  available  for  payment  of  the  damages.  The 
auditor  declared  the  attachment  of  no  eifect,  as  thereby  the  separate 
property  of  a  married  woman  would  be  made  answerable  fur  her  hus- 
band s  tortious  holding  of  possession. 

It  does  not  matter  whether  the  auditor  was  right  or  wrong  in  this 
decision.  The  judgmeut  b  not  a  claim  against  the  decedent's  estate  and 
cannot  be  adjudicated  in  the  Orphans'  Court. 

The  rights  of  the  attaching  creditor  must  be  determined  in  the  attach- 
ment suit,  not  here. 

The  exception  is  dismissed  and  the  report  of  the  auditor  is  confirmed. 

J.  Cooke  Longstreth,  Esq.,  for  the  accountant 

H,  W.  Oimber,  Esq.,  for  exceptant. 

[Leg.  Int.,  Vol.  31,  p.  53.] 

Sergeant's  Estate. 

When  income  or  interest  is  bequeathed  it  begins  to  run  from  the  death  of  the  testator, 
if  the  fund  is  productive  and  the  estate  free  of  debt 

Exceptions  to  auditor's  report  Opinion  delivered  February  7, 
1874,  by 

Finletter,  J.  —  The  testator  bequeathed  three-fifteenths  of  hia 
personal  estate  to  J.  S.  Gerhart,  in  trust  to  pay  the  income  thereof  to 
his  niece,  M.  8.  Smith,  for  life,  and  on  her  death  to  transfer  the  principal 
to  her  surviving  children.  He  left  in  interest-bearing  stocks  and  bonds, 
etc.,  $85,882.  The  auditor  refused  to  award  her  interest  for  the  first 
year. 

It  has  been  considered  well  settled  by  Bird's  estate  and  the  authori- 
ties therein  cited,  that  when  "income"  or  "interest"  is  bequeathed,  it 
begins  to  run  from  the  death  of  the  testator,  if  the  fund  is  productive 
and  the  estate  free  of  debt  In  those  decisions  this  principle  is'derived 
from  the  nature  of  the  becj^uest  itself,  and  has  no  dependence  upon  the 
relationship  or  condition  ot  the  legatees. 

The  auditor,  whilst  admitting  the  principle,  thus  qualifies  it:  "The 
courts  will  look  at  the  intent  of  the  decedent  and  .die  character  and 
situation  of  the  legatee,  and  the  surrounding  circumstances,  and  if  the 
life-tenant  is  the  immediate  object  of  the  tenderness  and  bounty  of  the 
testator,  will  lean  in  favor  of  interest  from  the  time  of  testator^s  death." 

In  this  he  'has  wholly  misunderstood  the  letter  and  spirit  of  all  the 
authorities  in  this  State.   Without  doubt,  the  intent  of  the  testator, 


Digitized  by 


OEPHANS'  COURT,  PHILA. 


347 


whatever  it  may  be,  must  be  carried  into  effect.  In  cases  such  as  this, 
the  courts  have  said,  that  the  intent  is,  that  the  income  shall  begin  to 
accrue  from  the  death  of  the  testator.  That  the  legatee  is  or  is  not  the 
immediate  object  of  the  tenderness  and  bounty  of  the  testator,"  is  not  an 
element  which  enters  into  the  dec^ions.  The  auditor  has  borrowed  the 
idea  from  the  cases  in  which  legacies  have  been  given  to  children  pay- 
able  at  a  future  time  or  event. 

The  exception  sustained. 

Hon.  Peter  McCall  for  exceptants. 

E,  Spencer  Miller,  Esq.,  contra. 

[Leg.  Int.,  Vol.  31,  p.  63.] 

Estate  of  Sarah  Shaw,  deceased. 

A  certiorari  from  the  Supreme  Court  prevents  this  court  £1*0111  proceediiig  with  an 

attach  pient. 

Opinion  delivered  February  7,  1874.  by 

FiNLETTEB,  J. — December  2,  1873. — ^The  administrator  was  ordered 
to  pay  certain  parties  interested. 

December  31, 1873. — Rule  entered  for  an  attachment  for  not  comply- 
ing with  said  order,  which  was  made  absolute. 

January  3,  1874. — Afterwards  an  appeal  was  taken  and  certiorari 
issued  from  the  Supreme  Court,  by  ancf  in  the  name  of  J.  Alexander 
SimpsoD,  security  for  the  administrator.  Subsequently  an  order  was 
entered  by  his  Honor,  Judge  Pa^n,  suspending  the  attachment  until 
further  order  of  court. 

January  5,  1874. — Rule  entered  to  show  cause  why  the  order  sus- 
pending the  attachment  should  not  be  vacated. 

All  the  questions  arising  from  the  issuance  of  the  writ  of  certiorari, 
the  manner  of  entering  security,  and  its  sufficiency,  must  be  remitted  to 
the  court  from  which  the  writ  issued. 

We  are  now  asked  to  put  in  force  an  attachment  which,  after  the 
record  Tvas  removed,  we  had  suspended.  This  is  in  effect  asking  us  to 
issue  an  attachment  to  compel  the  adipinistrator  to  comply  with  a 
decree  of  this  court  which  has  been  removed  from  us  for  revision  by  a 
superior  tribunal,  or  suffer  imprisonment. 

This  we  do  not  think  we  have  the  authority  to  do.  An  act  of  the 
court,  put  in  operation,  as  an  execution,  before  the  removal  of  the 
record,  may  very  well  be  allowed  to  spend  its  force,  as  the  court  can 
control  its  results.  An  attachment  suspended  is  functus  officim  until 
another  act  of  the  court  restores  its  vitalitjr.  How  can  we  cIo  this  when 
the  whole  cause  is  removed  from  our  jurisdiction  ?  How  could  we 
redress  the  wrong  done  by  imprisonment  if  our  decree  for  payment 
should  be  reversed? 

Even  if  this  view  be  incorrect,  or  if  we  entertained  a  different  one,  we 
would  not  at  this  time  enforce  by  attachment  the  order  to  pay,  as  it  is 
admitted  that  the  accountant  has  paid  the  money  to  his  counsel  and 
security,  who  has  appealed  from  that  order.  The  refusal  or  neglect  to 
comply  with  the  order  does  not  appear  to  be  corrupt  or  disrespectful. 

Rule  discharged. 

Joseph  M.  PUe,  Esq.,  for  petitioner. 
Wm.  H.  Buddiman,  Esq.,  contra. 
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[Leg.  Int,  Vol.  31,  p.  53.] 

Young's  Estate. 

daim&nts  are  not  competent  aa  witnesses  before  aaditors  in  distribution  of  intestate's 

estate. 

Exceptions  to  auditor's  report.  Opinion  delivered  February  7, 1874,  by 

FiNLETTER,  J. — ^The  first,  fourth,  fifth,  eighth,  and  nineteenth  excep- 
tions are  to  the  charges  of  counsel.  In  all  they  amount  to  $616.  The 
auditor  and  the  witnesses  examined  before  him  consider  them  moderate. 
From  the  kind  and  value  of  the  estate,  and  the  admitted  sources,  we 
think  the  allowance  reasonable,  and  dismiss  the  exceptions. 

The  fifteenth  exception  is  to  commission  allowed  on  $2087.16,  the 
value  of  yarn  in  the  inventory.  It  is  alleged  that  the  yarn  was  subse- 
quently manufactured  into  carpets,  and  a  commission  was  allowed  upon 
Uie  price  for  which  they  were  sold.  This  fact  does  not  clearly  appear, 
either  from  the  report  of  the  auditor,  or  from  the  argument  of  counsel. 
We  therefore  refer  it  to  the  auditor  for  re-examination.  When  commis- 
sions are  allowed  upon  any  of  the  component  parts  it  should  be  de- 
ducted from  the  commission  upon  the  aggregate. 

The  second,  tenth,  eleventh,  and  thirteenth  exceptions  are  to  the 
claims  of  Edward  Steele  and  the  accountant,  which  were  allowed  by  the 
auditor.  The  claimants  were  examined  as  witnesses,  and  the  auditor 
reports  that  upon  the  whole  testimony  he  allowed  the  claims.  This  is  a 
palpable  violation  of  law,  and  wholly  inexcusable.  The  auditor  reports 
that  they  were  not  objected  to  as  witnesses.  This  did  not  authorize  him 
to  receive  their  evidence.  The  law  itself,  and  the  wise  policy  of  the  law, 
interposed  an  insuperable  objection,  and  it  was  the  duty  of  the  auditor 
to  enforce  it.  There  was  also  a  corresponding  duty  upon  the  accountant 
and  the  counsel  who  represented  the  estate  to  intervene  for  the  protec- 
tion of  the  estate.  It  may  be,  when  all  the  parties  interested  agree  to 
the  admission  of  such  evidence,  that  it  may  be  allowed.  This  agreement, 
however,  should  be  in  writing,  and  should  appear  upon  the  report 
Less  than  this  would  subject  the  estates  of  the  dead  to  spoliation. 

We  refer  these  exceptions  to  the  auditor  to  take  any  further  testi- 
mony that  the  parties  may  produce,  and  report  the  same  to  us,  together 
with  all  proper  testimony  already  taken. 

The  twelith  and  sixteenth  exceptions  are  sustained.  All  the  other 
exceptions  are  dismissed. 

The  report  is  referred  to  the  auditor  to  report  in  accordance  with 
these  views. 

J.  D,  Bennett,  Esq.,  for  exceptions. 

O.  S.  Oraham  and  John  Roberts,  Esqs.,  contra. 

[Leg.  Int.,  Vol.  31,  p.  76.] 

Estate  of  Isaac  R.  Smith,  Deceased. 

A  devise  to  "  mj  daughter,  E..  and  her  children— their  children  taking  her  mother't 
share,"  gives  to  the  daughter  a  life-estate  only  and  not  a  fee. 

Exceptions  to  auditor's  report  Opinion  delivered  February  28, 
1874,  by 

Peibce,  J. — ^The  question  raised  by  the  exceptions  in  this  case  is. 
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what  estate  does  Mrs.  Elizabeth  R.  Snowden  take  under  the  will  of  her 
father,  the  decedent  ? 

The  residuary  clause  under  which  she  takes  her  interest  is  as  follows, 
viz. :  "  I  will  and  bequeath  all  the  rest,  residue,  and  remainder  of  my 
estate,  of  whatsoever  kind  and  wheresoever  situated,  real,  personal,  or 
mixed,  to  be  apportioned,  divided  equallv,  share  and  share  alike,  and 
equal  to  each,  between  ray  wife,  Caroline  E.  Smith,  my  daughter,  Eliza- 
beth R.  Snowden,  and  her  children — the  children  taking  their  mother's 
share ;  my  son,  Walter  B.  Smith,  my  daughter,  Mary  B.  Smith,  and  my 
daughter,  Margaret  R.  Smith,  each  of  them  to  receive  an  equal  division 
or  share." 

The  well-established  rule  for  the  interpretation  of  wills  is  to  ascertain 
what  was  the  intention  of  the  testator.  That  ascertained  gives  the  law 
of  the  case,  when  such  intention  does  not  conflict  with  certain  general 
and  qualifying  rules  limiting  the  extent  of  testamentary  power,  which 
considerations  of  public  policy  have  established.  Earp  8  Will,  1  Par- 
sons, 457. 

We  have  also  the  right  in  such  inquiries  to  call  to  our  aid  the  circum- 
stances under  which  the  will  of  the  testator  has  been  made,  the  state  of 
his  property,  his  family  and  the  like.  2  Powell  on  Devises,  6. 

The  auditor  accordingly  has  reported,  that  just  before,  and  at  the 
time  of  the  making  of  the  will,  Mrs.  Snowden  was  quite  ill,  and  it  is 
conceded  on  all  sides,  was  in  an  unusually  critical  condition.  The 
father  had  the  most  serious  apprehensions  as  to  her  recovery,  and  feared, 
from  his  knowledge  of  her  condition,  that  the  slightest  excitement 
might  prove  fatal. 

From  these  facts,  and  from  the  further  facts,  that  Elizabeth  was  mar- 
ried to  a  gentleman  in  whom  the  testator  placed  the  highest  confidence, 
and  confided  the  most  responsible  trusts,  and  that  he  had  put  no 
limitation  upon  the  estates  given  to  his  other  daughters,  one  of  whom 
.was  contemplating  marriage,  and  the  other  would  be  likely  to  contem- 
plate marriage  in  the  future,  the  auditor  has  inferred  that  the  intention 
of  the  testator  was  to  give  on^bsolute  fifth  part  of  the  residuary  estate, 
if  she  survived  him ;  but  in  the  event  of  Elizabeth's  dying  during  his 
life,  then  her  children  would  take  their  mother's  share. 

But  suppose  Elizabeth  should  die  a  day  ailer  the  testator's  death, 
instead  of  a  day  before,  what  then  was  the  intention  of  the  testator? 
One  event  was  as  possible  as  the  other.  It  is  scarcely  a  safe  rule  for 
the  interpretation  of  a  will  to  make  the  intention  of  the  testator  depen- 
dent upon  a  contingency  which  he  has  not  named,  and  to  give  an 
opposite  eflect  to  the  language  of  the  will,  as  the  contingency  has  or  has 
not  happened. 

We  are  remitted  by  this  consideration  to  ascertain  what  is  the  natural 
meaning  of  the  language  used  by  the  testator,  for  that  is  supposed  to  be 
in  a  case  like  this  what  he  intended  respecting  the  disposition  of  his 
estate. 

The  word  children**  when  used  in  its  ordinary  sense,  is  a  word  of 
purchase,  and  not  of  limitation.  Its  meaning  may  be  qualified  by  other 
parts  of  the  will,  and  be  shown  to  be  used  in  the  sense  of  heirs  or  issue 
to  effect  the  intention  of  the  testator,  and  when  so  used  it  is  a  word  of 
limitation,  but  not  otherwise.  And  so  in  like  manner  the  words   heirs  " 
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and  "issue"  may  be  shown  to  mean  children,  and  to  be  words  of  pur- 
chase and  not  of  limitation  ;  Smith  vs.  Folwell,  1  Binney,  559;  Clark  vs. 
Baker,  3  8.  A  R.  475 ;  White  vs.  Williamson,  2  Grant,  253 ;  Haldeman 
vs.  Haldeman,  4  Wright,  29. 

The  rule  in  Shelly's  case  does  not  apply  to  the  word  children  in  a 
devise.  As  one  of  the  principal  reasons  for  establishing  this  rule  vr&s 
to  prevent  an  abeyance  or  suspension  of  the  inheritance,  it  is  only  ap- 
plied to  limitations  in  which  the  word  heirs  is  used,  on  account  of  the 
maxim  that  nemo  ed  haeres  viventis.  So  that  if  lands  are  limited  to  A 
for  life,  remainder  to  his  first  and  other  sons  and  the  heirs  of  their  bodies, 
or  remainder  to  the  child  and  children  of  A,  or  to  the  issue  of  A  and 
the  heirs  of  their  bodies,  no  more  than  an  estate  for  life  will  vest  in  A, 
and  the  words  son,  child  or  issue  will  be  construed  words  of  purchase: 
3  Cruise's  Digest,  380. 

It  was  said  by  Eldon,  Lord  Chancellor,  in  Orooke  vs.  De  Vandes,  9 
Vesey,  Jr.,  205,  "  the  safest  coflrse  is  to  abide  by  the  words  ;  unless  upon 
the  whole  will  there  is  something  amounting  almost  to  demonstrntion, 
that  the  plain  meaning  of  the  words  is  not  the  meaning  of  the  testator." 

What  then  did  the  testator  mean  when  he  gave  the  one-fifth  part  of 
the  remainder  of  his  estate  to  his  "  daughter  Elizabeth  It.  Snaivden  and 
her  children — the  children  taking  their  mother's  share  f  " 

If  the  devise  and  bequest  had  been  to  **  Elizabeth  R.  Snowden  and 
her  children"  these  words  alone  would  have  given  her  a  life-estate, 
with  remainder  to  her  children  ( White  vs.  Wiuiamson,  2  Grant,  253 ; 
Ooursey  vs.  Davis,  10  Wright,  25),  but  when  the  testator  superadds  the 
words,  "  the  children  taking  their  mother's  share,"  he  plainly  indicates 
that  his  daughter  was  to  hav^  an  estate  for  life,  which  her  children  were 
to  enjoy  after  her  death. 

This  devise  being  to  the  children  as  a  class,  all  the  children  of 
Mrs.  Snowden  will  take,  as  well  as  those  who  may  be  born  hereafter,  as 
those  who  were  living  at  the  death  of  the  testator.  Smith  on  Executory 
Interests,  sec.  227 ;  Vote  vs.  Von  Bonkorst,  5  Wright,  251. 

The  first,  second  and  fourth  exceptions  of  the  guardian  ad  litem  are 
sustained. 

E,  Coppee  Mitchell,  Esq.,  for  exceptants. 

The  late  Hon.  James  Tnompson,  for  Mrs.  Elizabeth  R.  Snowden. 


1.  The  court  of  the  ooanty  in  which  a  transcript  of  the  record  of  a  jndgment  from 

another  county  was  entered  cannot  frame  an  issue  to  test  the  validity  of  the 
judgment  The  court  of  the  county  in  which  it  was  originally  entered  has  thi« 
power. 

2.  Ir  the  affldorit  is  sufficient  the  r^nirement  for  an  issue  becomes  a  matter  of  rii^ht 

3.  The  Orphans'  Court  has  the  power  upon  the  settlement  and  distribution  of  the  fands 

in  the  hands  of  an  executor  or  administrator  to  frame  an  issue  to  determine  the 
amount  due  on  a  judgment  in  another  court. 

In  the  matter  of  the  petition  of  the  administrators  of  the  estate  of 
Stephen  F.  Gordon,  deceased,  praying  for  an  issue  to  determine  the 
validity  of  a  judgment    Opinion  delivered  April  4,  1874,  by 

Allison,  P.  J. — The  administrator  of  Stephen  F.  Gordon's  estate 


[Leg.  Int,  Vol.  31,  p.  116.] 

Estate  op  Stephen  F.  Gordon,  Deceased. 
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applied  to  the  Orphans*  Court  of  Philadelphia  for  and  obtained  an 
order  to  raise  $10,000  for  the  payment  of  debts  of  decedent,  by  sale  of 
land  belonging  to  the  estate  in  Bucks  county.  The  Orphans'  Court  of 
that  county  made  the  necessary  order  of  sale,  which  was  executed  by 
the  administrator,  and  to  which  he  made  return,  that  he  had  sold  the 
laud  to  Alonzo  Gordon,  a  judgment  creditor  of  the  decedent,  for  tlie 
sum  of  $13,394.  This  judgment  was  entered  in  the  District  Court  of 
this  city,  as  of  September  term,  1869,  No.  713,  for  $10,000,  and  a  tran- 
script of  the  same  was  entered  in  the  Common  Pleas  of  Bucks  county 
before  the  sale, "and  thereby  became  a  lien  on  the  land  sold. 

A  dispute  arose  between  the  administrator  and  the  judgment  creditor, 
as  to  an  allowance  of  a  credit  of  said  judgment,  in  part  payment  for  the 
laod,  which  resulted  in  an  issue  framed  by  the  Orphans'  Court  of 
Bucks  county,  to  try  the  question  of  the  validity  of  the  judgment,  and 
if  valid,  how  much  was  due  upon  it.  When  the  case  was  called  for 
trial,  December  term,  1873,  the  court  struck  off  the  issue  for  want  of 
jurisdiction,  and  the  petitioner  is  now  before  us  asking  that  an  issue  be 
awarded  by  the  Orphans'  Court  of  Philadelphia,  to  try  the  question^*, 
which  it  was  originally  proposed  to  try  in  the  Common  Pleas  of  Bucks 
county. 

If  there  had  been  a  doubt,  as  to  whether  a  transcript  of  a  judgment 
entered  in  a  county  other  than  that  in  which  the  original  judgment 
was  obtained,  was  itself  a  judgment,  or  a  dependent  emanation  from 
one,  it  was  swept  away  by  Brandt's  Appeal,  4  Harris,  343.  A  judg- 
ment of  one  county  ma^  be  transferred  to  any  other  county  by  filing  a 
certified  copy  of  the  entire  record ;  the  act  of  1840  provides  that  it  shall 
have  as  to  lien,  revival,  execution  and  so  forth,  the  same  force  and  effect 
as  if  the  judgment  had  been  entered  in  the  same  court  to  which  it  may 
thus  be  transferred.  Chief  Justice  Gibson  in  Braridt's  Appeal  remarks, 
it  is  not  then  a  very  judgment  of  that  court,  but  a  quasi  judgment,  and 
that,  too,  only  for  limited  purposes.  An  exemplification  of  it  as  evidence 
of  it  elsewhere  could  be  made  only  by  that  court,  meaning  the  court 
in  which  it  was  first  entered.  Brandies  Appeal  covers  the  whole  ground, 
deciding,  as  it  does,  that  the  original  judgment  having  been  set  aside  for 
irregularity,  the  judgment  on  the  transcript  fell  with  it.  It  was  doubt- 
less upon  the  principle  settled  in  this  case,  that  the  Orphans'  Court  of 
Bucks  county  declined  to  try  the  issue  which  it  had  first  directed  to  be 
framed,  involving  as  that  issue  did,  an  examination  of  the  question  of 
fraud  in  the  procurement  of  the  judgment,  as  well  as  the  question  of 
consideration,  and  what  amount,  if  any,  was  due  upon  it.  Tiiis,  we 
think  it  is  clear,  can  only  be  done  in  the  county  in  which  it  was  origin- 
ally entered ;  as  it  had  no  other  standing  upon  the  records  of  the  Court 
of  Common  Pleas  of  Bucks,  except  such  as  is  prescribed  by  the  act  of 
1840 ;  and  an  inquiry,  such  as  that  contemplated  by  the  issue,  is  not 
within  the  letter  or  the  spirit  of  the  act,  which  gives  authority  to  enter 
the  transcript  upon  the  records  of  that  court. 

The  application  for  an  issue  in  this  jurisdiction  is  based  upon  the  act 
of  April  20,  1846,  P.  L.  411,  which  treats  of  returns  made  by  a  sheriff, 
executor,  administrator,  or  other  person  who  has  made  sale  of  real  estate, 
whereby  it  appears  that  the  purchaser  is  a  lien  creditor,  and  has  given 
his  receipt  to  the  officer  for  the  amount  of  his  lien.    If  the  right  of  the 
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purchaser  to  the  credit  which  he  claimed  b  questiooed  or  di8)>uted  hj 
any  person  interested,  the  court  shall  thereupon  appoint  an  auditor  to 
make  distribution  of  the  proceeds  of  sale,  or  clirect  an  issue  to  determine 
the  validity  of  tlie  lien.  The  second  proviso  to  the  second  section 
exacts,  that  before  an  issue  shall  be  directed,  the  applicant  shall  make 
affidavit,  that  there  are  material  facts  in  dispute,  and  shall  set  forth  the 
nature  and  character  thereof,  whereupon  the  court  shall  determine 
whether  such  an  issue  shall  be  granted.  In  construing  this  act  of  assem- 
bly, we  held  that  an  application  could  properly  be  made  directly  to  the 
Orphans'  Court,  for  an  issue  to  try  the  validity  of  a  judgment,  entered 
in  the  District  Court  of  Philadelphia,  even  though  the  question  of  dis- 
tribution of  proceeds  of  real  estate,  sold  under  an  order  of  the  Orphans' 
Court,  was  then  pending  before  an  auditor.  Bacon's  EsUite^  2  rhila. 
Rep.  376.  There  is  in  this  case  no  embarrassment  arising  from  soch 
appointment,  we  have  before  us  a  party  who  discloses  by  his  affidavit, 
that  he  is  interested,  Uiat  there  are  material  facts  in  dispute,  and  that 
he  questions  the  judgment  which  the  purchaser  seeks  to  have  applied 
in  part  payment  of  the  land.  He  sets  forth  by  particular  statement, 
what  the  material  facts  are,  which,  if  established  by  the  verdict  of  a 
jury,  would  wholly  set  aside  the  judgment,  and  require  that  his  claim 
of  lien  should  be  disregarded. 

It  is  upon  the  affidavit  that  the  question  of  issue  or  no  issue  is  to  be 
determined ;  the  act  says, upon  which  affidavit  the  court  shall  deter- 
mine whether  such  issue  shall  be  granted.''  We  put  out  of  the  case, 
therefore,  the  depositions  taken  upon  a  rule  heard  in  the  District  Court, 
to  show  cause  why  the  judgment  should  not  be  opened,  which  were  sub- 
mitted upon  the  argument  of  the  question  now  before  us. 

It  is  said  to  be  in  the  discretion  of  the  court  to  grant  or  refuse  an 
application  for  an  issue,  under  the  act  of  April  20,  1846 ;  but  if  the 
requirements  of  this  law  are  fully  met,  the  issue  becomes  a  matter  of 
right ;  the  discretion  to  be  exercised  is  in  determining  the  sufficiency 
of  the  affidavit.  Lippincott  vs.  lAppineott,  1  Phila.  Rep.  396.  If  it  is 
general  in  its  statements,  and  does  not  disclose  the  particulars  of  the 
proposed  defence,  or  if,  when  set  forth  in  detail,  the  facts  would  not,  if 
established,  be  sufficient  to  overthrow  the  judgment  in  part  or  in  whole, 
then  it  would  be  erroneous  to  grant  an  issue.  Baker's  Appeal,  59  State 
Rep.  313;  Itussell  vs.  Bead,  27  State  Rep.  166;  GobbU  Executors  V9. 
Burns,  61  State  Rep.  278 ;  Christophers  vs.  Selden,  28  State  Rep.  165. 

Knight's  Appeal,  19  State  Rep.  494,  decides  that  a  fact  is  properly 
said  to  be  in  dispute,  when  it  is  alleged  by  one  party  and  denied  by  the 
other,  and  by  ^th,  with  some  show  of  reason.  That  case  arose,  how* 
ever,  under  the  87th  section  of  the  act  of  June  16,  1836,  relating  to 
executions,  which  differs  from  the  act  of  1846,  in  this,  that  by  the  latter 
act  the  court  must  be  controlled  by  the  sufficiency  of  the  affidavit  of 
the  petitioner. 

That  this  is  a  judgment  of  another  court  of  this  county  is  not,  we  think, 
material ;  we,  in  effect,  so  ruled  in  Baeon^s  Estate,  cited  above ;  and  in 
Bowland^s  Estaie,  4  Clark's  R.  199,  Judge  Sharswood,  speakins^  for  the 
District  Court,  holds,  that  a  judgment  may  be  impeach^  collaterally 
in  another  court  than  that  in  which  it  was  rendered,  for  covin  or  collu- 
sion, even  by  a  third  party,  and  that  such  questions  may  be  determined 
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in  Pennsylvania,  by  the  Orphans'  Court,  upon  settlement  of  the  accounts 
of  an  executor  or  administrator,  in  the  distribution  of  the  fund  in  his 
hands.  This  power  was  held  in  Robinson  vs.  Zollinger,  9  Watts,  169,  to 
be  inherent  in  the  Orphans'  Court,  before  the  act  of  April  20,  1846, 
was  in  existence.  The  course  to  be  pursued  might  differ  somewhat 
from  that  prescribed  by  the  latter  act,  but  the  general  result  would  be 
the  same.  Without  some  such  power  that  court  could  not  perform  its 
legitimate  functions,  for  it  alone  has  authority  to  ascertain  the  amount 
of  a  decedent's  property,  and  order  its  distribution  among  those  entitled 
to  it  Whitesicks  vs.  IVhitesideSj  8  Harris,  473,  and  Kittera's  Estate,  5 
Harris,  415.  It  has  even  the  power  to  stay  execution,  issued  out  of 
another  court,  upon  a  judgment  which  binds  land  of  a  decedent,  and 
require  the  credttor  to  come  into  the  Orphans'  Court  to  seek  the  pay- 
ment of  his  claim. 

The  issue  prayed  for  is  granted. 

K  K.  Nichols  and  J.  8.  Dubois,  Esqs ,  for  petitioner. 

W.  C.  AdamSy  Esq.,  for  judgment  creditor. 

J".  W.  PaUon,  Esq.,  for  Alonzo  Gordon. 

[Leg.  Int.,  Vol.  31,  p.  116.] 

Estate  op  William  Piling,  Deceased. 

AdTanoemeui-^receipt — ^references  in  prior  mnditor's  report. 

Exceptions  to  auditor's  report.  Opinion  delivered  April  7,  1874,  by 
FiNLETTER,  J. — It  is  Certain  from  the  written  acknowledgments  of 

Elias  Piling,  that  he  received  from  the  executors  of  decedent  $1500 

prior  to  the  year  1859. 
When  examined  before  the  auditor  he  denied  the  receipt  of  the 

money,  or  any  portion  of  it.   In  this  he  was  mistaken  beyond  all  per- 

adventure. 

If  this  sum  were  to  be  regarded  simply  as  a  loan  from  the  executors 
it  would  be  barred  by  the  statute  of  limitations,  as  it  has  been  in  no 
way  acknowledged  since  1859.  The  reference  to  it  by  previous  auditors 
did  not  preclude  any  one.  It  was  not  adjudicated  by  them  as  a  matter 
in  controversy,  and  was  not  therefore  a  "judgment  of  record." 

A  careful  examination  of  the  testimony,  excluding  that  which  if^ 
excepted  to,  satisfies  us  that  this  sum  of  $1500,  was  advanced  by  the 
executors  to  Elias  Piling,  in  part  payment  of  his  share  of  the  estate  of 
the  decedent  If  this  be  so  the  note  must  be  regarded  as  a  receipt  and 
not  as  an  acknowledgment  of  indebtedness ;  and  the  statute  of  limita- 
tions has  no  application. 

The  auditor  was  ri^ht  in  his  distribution  although  he  arrived  at  it  in 
a  different  way.  This  view  of  the  case  makes  it  unnecessary  to  con- 
sider the  exceptions  to  the  admission  of  certain  evidenoe. 

The  exceptions  are  dismissed  and  the  report  confirmed. 

Charles  8.  Pancoast,  Esq.,  for  exceptants. 

John  K.  Valentine,  Esq.,  contra. 

23 
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[Leg.  Int.,  Vol.  31,  p.  148.] 

Bhiyer'b  Estatb. 


The  words  "  leaying  no  issne/'  ooapled  with  the  words,  *'  in  case  of  the  deeetise  of  either 
of  them,"  would  primarily  he  construed  to  mean  not  death  at  an  indefinite  Ume,  but 
this  rule  may  be  made  to  bend  before  the  intent  of  the  testator. 

Exceptions  to  auditor's  report.  Opinion  delivered  May  4, 1874,  by 
LuDiiOW,  J. — In  addition  to  what  nas  been  said  by  the  auditor  in  this 
case,  we  add  the  following.  Under  a  well-settled  rule  of  construction, 
it  seems  to  us  to  be  clear,  that  the  real  estate  possessed  by  the  testator 
parsed  to  his  daughter  Amelia  in  fee  tail,  and  as  she  died  without  issue, 
her  brother  James  took  a  vested  estate,  which  by  his  will  passed  to  his 
widow. 

We  consider  the  fund  in  court  arising  from  the  sale  of  the  real  estate, 
as  real  estate,  for  although  the  land  was  sold,  it  never  was  in  point  of 
law  converted  into  personalty. 

The  disposition  of  the  personal  proprty  of  testator  under  this  will 
presents  another  question  for  our  consideration.  Unquestionably,  the 
words  "  leaving  no  issue,"  coupled  with  the  words  "  in  case  of  the  decease 
of  either  of  them,''  would  primarily  be  construed  to  mean  not  death  at 
an  indefinite  time,  but  at  a  fixed  and  definite  period,  as  at  the  death  of 
the  testator  or  of  the  life-tenant 

But  even  tliis  rule,  when  most  rigidly  applied,  is  made  to  bend  before 
an  intent,  and  an  examination  of  the  text-books  and  authorities  upon 
this  subject  will,  we  think,  prove  that  the  intent  may  be  establbhed  by 
the  existence  of  additional  limitations  which  depend'upon  other  contin- 
gencies than  those  implied  by  the  words  in  case  of  the  decease  of  either 
of  them,"  or  "  in  case  of  death  "  and  the  like.  Smith  on  Ex.  838-9, 847; 
and  Powell  on  Devises,  chap.  27. 

Herein  lies  the  difference  between  this  case  and  Umstead  &  Reifs 
Appealy  10  P.  F.  S.,  p.  365,  which  at  first  readmg  does  appear  to  rule 
this  cause. 

In  Urmlead  &  Reijfs  Appeal^  the  general  rule  was  applied  because 
no  words  appeared  in  the  will  from  which  it  could  be  inferred  thttt 
death  without  issue  during  the  life  of  the  tenant  for  life  was  not 
intended.  Where  the  contrary  appears  to  be  the  intent,  the  rule 
gives  way. 

In  this  instance,  the  testator  intended  his  son  James  in  a  ce^ 
tain  contingency,  to  be  the  ultimate  object  of  his  bounty,  if  his 
daughter  died  without  issue,  or  if  she  had  issue  and  they  died  in  their 
minority. 

In  the  case  above  cited,  and  the  authorities  cited  in  it,  the  alternative 
limitations  over  were  to  a  class,  and  not  to  a  specific  individual.  In 
addition  to  this,  while  no  trust  arose  during  the  life  of  the  widow,  at 
her  death  a  trust  was  created,  the  object  of  which  seems  to  have  been 
to  secure  the  capital  to  answer  the  limitation  over,  in  the  event  of  the 
death  of  the  daughter,  or  of  her  death  without  issue  of  lawful  age,  and 
this  last  provision  seems  especially  to  contemplate  a  fistlling  in  of  the 
share  to  James,  for  he  shall  take  if  said  issue  die  in  their  minori^- 
On  the  whole  case,  we  are  of  the  opinion  that  the  auditor  was  right 
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in  the  conclusions  arrived  at  by  him,  and  we  therefore  confirm  his 
report 

Exceptions  dismissed  and  report  confirmed. 
Samuel  C.  Perkins,  Esq.,  for  exceptant 
X  B,  Twmsendy  Esq.,  contra. 

[Leg.  lot,  VoL  31,  p.  196.] 

Estate  op  Samuel  Benison,  Deceased. 

Teitator  directed  hit  barial  lot  to  be  improved.  He  owned  no  lot,  but  had  selected 
one :  HM,  the  cff^es  doctrine  reqnirea  the  executor  to  hnrj  him  in  and  improve 
the  selected  lot 

Exceptions  to  auditor's  report    Opinion  delivered  June  10, 1874,  by 
Peiroe,  J. — ^The  decedent  by  hb  will  directed  as  follows,  viz. : 
First    I  direct  that  my  body  be  interred  in  my  lot  in  Mount  Moriah 
Cemetery. 

Then,  after  directing  his  executor  to  sell  his  personal  estate  and  pay 
his  just  debts  and  funeral  expenses,  and  expenses  of  settling  his  estate. 
Second.  "  I  give  and  bequeath  to  my  brother,  Joseph  Benison,  the  sum 
of  five  dollars.  The  balance  remaining  I  desire  the  executor  of  this 
my  last  will  and  testament  to  apply  to  fencing  and  otherwise  improv- 
ing and  adorning  my  burial  lot  in  Mount  Moriah  Cemetery,  where  my 
b<3y  is  to  be  interred." 

The  testator  did  not  own  a  lot  in  Mount  Moriah  Cemetery,  but  had 
given  directions  about  the  selection  of  a  lot  there  before  his  death,  and 
two  had  been  reserved  by  the  cemeterv  company  for  his  approval. 

The  brother,  as  next  of  kin  of  the  decedent,  claims  the  balance  of  the 
estate,  on  the  ^und  that  the  direction  for  the  improving  and  adorning 
the  burial  lot  is  void  because  there  is  no  such  lot  to  improve. 

Independent  of  all  directions  of  the  will,  it  was  the  auty  of  the  exec- 
utor to  bury  the  decedent,  and  there  is  a  sufficient  indication  in  the  will 
of  the  intention  of  the  decedent  to  be  buried  in  Mount  Moriah  Ceme- 
tery. This,  of  course,  involved  the  purchase  of  a  lot  or  burial  place. 
Applying  the  doctrine  of  ey-pres  to  this  direction,  we  think  it  is  the  dutv 
of  the  executors  to  select  a  lot  in  Mount  Moriah  Cemetery,  in  accord- 
ance with  the  known  and  expressed  wish  of  the  decedent,  and  to  im- 
prove and  adorn  it  according  to  the  direction  of  the  testator. 

The  first  exception  touching  the  presumption  of  death  of  the  absent 
brother  of  the  decedent  is  well  taken,  but  as  it  does  not  afiect  the  dispo- 
sition of  the  estate,  the  exceptions  are  dismissed  and  the  report  of  the 
auditor  is  confirmed. 

Oearge  Junkin,  Esq.,  for  exceptant 

W.  a.  Ashman^  Esq.,  contra. 

[Leg.  Int.,  Vol.  81,  p.  204.1 

Estate  op  Mary  E.  Hill,  Deceased. 

L  A  demand  for  an  issne  before  a  jury  need  not  be  allowed  by  an  aaditor  unless  there 

are  sufficient  averments  to  establish  the  fact 
S.  Aji  attorney  cannot  be  compelled  to  disclose  statements  made  to  him  by  his  client 

Exceptions  to  auditor's  report.    Opinion  delivered  June  20, 1874,  by 
Peirce,  J. — The  exceptions  in  this  case  are  twenty  in  number,  but  those 
most  pressed  at  the  argument  were  the  exceptions  relating  to  a  demand 
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for  an  issue  to  determine  the  amount  of  monej,  if  anj,  in  the  house  at 
the  northeast  corner  of  Tenth  and  Pine  streets,  at  the  time  of  the  death 
of  Mrs.  Hill,  and  at  the  time  of  the  taking  possession  thereof  by  the 
administrator,  and  the  ''amount  of  money,  if  any,  coming  into  the 
hands  of  the  administrator,  or  his  agent  or  agents,  belonging  to  9aid 
estate." 

And  the  further  exception,  that  the  auditor  erred  in  refusing  to  sur- 
charge the  accountant  with  the  money  alleged  to  have  been  on  the 
person  of  the  intestate  or  in  the  house,  northeast  comer  of  Tenth  and 
Pine  streets,  at  the  time  of  her  death,  or  when  the  administrator  took 
possession  of  the  property  and  effects  upon  the  premises. 

We  do  not  perceive  that  the  auditor  erred  with  respect  to  any  of 
these  exceptions.  The  issues,  as  demanded,  were  of  the  most  unsub- 
stantial character.  There  was  no  averment  in  them  of  any  single  fact 
tending  to  show  a  liability  of  the  accountant  for  any  of  the  moneys 
referred  to.  They  were  mere  adventures  into  the  region  of  surmise,  and 
if  granted,  would  have  left  a  jury  to  grope  amidst  detached  and  dis- 
jointed evidence,  none  of  which  tended  to  fasten  any  responsibility  upon 
the  accountant  or  his  authorized  agent,  John  O'Syme,  Esq.,  K>r  the 
money  which  was  alleged  to  have  been  upon  the  person  of  Mrs.  Hill,  or 
on  the  premises  at  the  time  of  her  death. 

The  same  remarks  are  applicable  to  the  exception  that  the  account- 
ant was  not  surcharged  with  the  same  money  under  the  evidence  taken 
by  the  auditor. 

If  it  be  conceded  that  Mrs.  Hill  had  upon  her  person  a  large  sum  of 
money  at  the  time  of  her  death,  there  is  not  a  particle  of  testimony  that 
one  dollar  of  it  ever  came  into  the  possession  of  the  accountant  or  Mr. 
O'Byrne,  or  any  other  agent  of  the  accountant.  Mr.  O'Byme,  on  cross- 
examination,  denied  having  ever  received  directly  or  indirectly,  or  hav- 
ing ever  seen  any  mone^  of  the  intestate,  except  the  three  hundred  and 
twenty  dollars  with  which  the  accountant  has  charged  himsel£  And 
no  part  of  the  testimony  shows,  or  even  tends  to  show,  that  any  portion 
of  the  missing  money  ever  came  into  his  possession  or  the  possession  of 
the  accountant,  or  any  other  perscm  representing  him  or  connected  in 
any  manner  with  the  administration  of  the  estate  by  him. 

Five  days  elapsed  after  the  murder  of  Mrs.  Hill,  before  the  house 
came  into  the  possession  of  the  accountant,  or  his  attorney,  Mr.  O'Byme. 
In  the  meanwhile,  it  had  been  in  the  possession  of  the  officers  of  the 
law.  Numerous  persons  had  visited  it.  The  house  was  twice  searched, 
and  a  list  of  the  articles  of  iewelir,  money  and  papers  which  were  found 
made  out.  The  bodv  of  Mrs.  Hill  was  searcned.  The  cess-pool  was 
examined,  and  also  the  ashes  in  the  grate,  but  no  money  or  traces  of 
money  were  found,  except  the  three  hundred  and  twenty  dollars  with 
which  the  accountant  has  charged  himself  in  the  account. 

It  would  be  stretching  the  bounds  of  imagination  to  the  utmost,  if, 
after  all  this,  in  the  absence  of  proof,  the  accountant  could  be  sup- 
posed to  be  chargeable  with  the  money  which  it  is  believed  was  in  the 
possession  of  Mrs.  Hill  at  the  time  of  her  death. 

But  we  are  asked  to  suppose  this,  because,  after,  the  house  came  into 

Kssession  of  the  accountant  and  his  agent,  Mr.  0*Byrne  and  Mr. 
ann,  the  counsel  for  Gfeorge  S.  Twitchell,  a  day  or  two  before  his  trial, 
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went  to  tbe  house,  and  went  down  the  cellar,  and  almost  directly  to  a 
bole  where  the  lath  and  plaster  had  been  knocked  put  at  the  end  of  one 
of  the  joists,  and  Mr.  O/Bjrne  reaching  up  and  putting  his  hand  iu 
drew  out  a  slung  shot,  made  of  a  piece  of  lead  like  a  dipsej,  with  a 
strap  fastened  to  it  They  had  gone  there  to  search  for  a  weapon. 
Nothing  else  was  taken  out  of  the  hole  or  removed  from  the  house 
at  that  visit,  nor  did  it  appear  that  anything  else  was  in  the  hole  to 
remove. 

It  is  needless  to  say  that  the  wildest  conjecture  could  not  create  a 
responsibility  for  the  missing  money  from  that  circumstance.  I  there- 
fore dismiss  it  without  further  remark.  Another  exception  was  that  the 
auditor  erred  in  permitting  Mr.  O'Byrne  to  decline  to  state  what  became 
of  the  money,  alleged  to  be  fifteen  or  twenty  thousand  dollars,  upon  the 
person  of  the  intestate,  on  the  ground  of  professional  confidence.  The 
English  rule  on  the  subject  of  privileged  or  confidential  communications 
from  client  to  counsel  is,  that  with  respect  to  such  communications  the 
mouth  of  the  witness  is  forever  sealed,  and  he  cannot  reveal  them  at 
any  time,  or  in  any  proceeding,  although  the  client  be  no  party  to  it, 
however  improbable  it  may  be  under  the  circumstances,  that  any'injury 
can  result  to  him  from  the  disclosure,  and  although  the  relation  of  attor- 
ney and  client  has  ceased  by  the  dismissal  of  the  attorney.  2  Starkie 
on  Evidence,  320. 

The  protection  given  by  the  law  to  such  communications  does  not 
cease  with  the  termination  of  the  suit  or  other  litigation  or  business  in 
which  they  were  made ;  nor  is  it  affected  by  the  parties  ceasing  to  em- 
ploy the  attorney  and  retaining  another ;  nor  by  any  other  change  of 
relations  between  them;  nor  by  the  death  of  the  client.  The  seal  of 
the  law  once  fixed  upon  them,  remains  forever,  unless  rehioved  by  the 
party  himself  in  whose  favor  it  was  there  placed.  It  is  not  removed 
without  the  client's  consent,  even  though  the  interest  of  criminal  justice 
may  seem  to  require  the  production  of  the  evidence.  Greenleaf  on  Evi- 
dence, 8.  243. 

It  is  said  in  a  Pennsylvania  decision,  that  when  the  client's  interests 
are  not  affected  by  the  communication,  the  rule  has  no  application,  for 
the  reasons  of  it  do  not  exist.  Hamilton  vs.  JVee/,  7  Watts,  522. 

But  even  with  this  modification  of  the  rule,  the  communication  of  the 
client  to  counsel  in  this  case,  if  madej  as  is  implied  by  the  exception, 
is  too  momentous  to  bring  it  within  the  exception  stated.  The  single 
consideration  that  George  •S.  Twitchell's  estate,  if  he  had  left  any, 
might  be  affected  by  the  answer  to  this  Question  is  decisive  of  the 
matter,  to  say  nothing  of  its  effects  as  tending  to  further  blacken  his 
memory. 

The  «ncception8  are  dismissed,  and  the  report  of  the  auditor  is  con- 
firmed. 

John  J.  Rtdgtoay,  Jr.,  Esq.,  for  exceptions. 
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Henry  C.  Oram's  Ebtatb. 

An  exeoator  bought  materials  to  enable  him  to  complete  nnftnisbed  eontracts  of  his 
testator,  used  the  materials  for  that  purpose,  received  the  monej  therefor,  and  put  it 
into  his  own  private  business :  Heldf  that  the  estate  was  not  liable  to  paj  the  partf 
who  ftumishea  the  materials. 

8ur  exoeptioDS  to  the  report  of  James  Starr,  Esq.,  auditor. 

The  following  is  an  extract  from  the  auditor's  report : 

The  claim  represented  by  Mr.  Arnold  is  that  of  L.  B.  Case,  of  Peeonic, 
Kew  York,  for  $825  and  interest  from  November  1, 1871,  for  goods  sold 
and  delivered  to  H.  C.  Oram  &,  Co. 

The  auditor  Rnds  the  following  facts  with  regard  to  this  claim. 
Henry  C.  Oram,  the  decedent,  prior  to  and  at  the  time  of  his  death, 
was*  engaged  in  the  business  of  manufacturing  iron  work  and  in  the 
construction  of  iron  buildings.  He  traded  under  the  firm-name  of 
H.  C.  Oram  &  Co.,  sometimes  with  a  partner,  but  most  of  the  time 
without  one.  During  the  last  year  of  his  life,  he  had  no  ^rtner.  His 
place  of  business  was  at  Fifteenth  and  Hamilton  streets,  Philadelphia. 
His  sons,  Edgar  W.  Oram  and  Oscar  C.  Oram,  were  not  partners  with 
him  in  business,  but  wer«  brought  up  and  worked  in  his  establish- 
ment Henry  C.  Oram  died  on  the  4th  August,  1871,  and  soon  after, 
viz.,  on  the  1st  of  September,  1871,  the  sons,  Edgar  W.  and  Oscar  C. 
Oram,  formed  a  copartnership  under  the  firm-name  of  H.  C.  Oram's 
Bons,  doing  business  at  No.  242  North  Broad  street,  Philadelphia. 

Henry  C.  Oram,  previous  to  his  decease,  and  in  the  name  of  H.  C. 
Oram  &  Co.,  had  contracted  for  the  iron  work  for  the  building  of  the 
Presbyterian  Board  of  Publication,  on  Sansom  street  below  Broad. 
The  decedent  had  also  contracted  in  the  same  name  on  the  2d  June, 
1871,  with  F.  A.  Miller,  for  iron  work  on  Guy's  hotel,  at  Seventh  and 
Chestnut  streets ;  and  at  his  death,  the  work  on  these  two  contracts  was 
not  completed.  Edgar  W.  Oram,  the  son,  and  also  one  of  the  executors, 
completed  these  contracts ;  he  received  the  money  paid  on  them  by  the 
parties  with  whom  they  were  made,  and  put  it  into  and  used  it  in  the 
business  of  H.  C.  Oram's  Sons,  viz.,  his  own  business.  The  goods  sold 
and  delivered  by  L.  K  Case,  for  the  price  of  which  this  claim  is  made, 
were  necessary  to  carry  out  and  complete  these  contracts  of  the  dece- 
dent; they  were  ordei^  by  Edgar  W.  Orani,  part  ($811.25)  on  26th 
September,  1871,  and  a  small  part  ($13.75)  on  the  9th  November,  1871. 
The  orders  were  written  on  paper  with  a  printed  heading,  "  C^ce  of  the 
Philadelphia  Iron  Works,  H.  C.  Oram  CL  Co.,"  and  they  were  signed 
"  H.  C.  Oram  &  Co.,"  in  the  handwriting  of  Edcar  W.  Oram.  There 
is  no  evidence  as  to  whether  Mr.  Case  knew  of  Uie  death  of  Henry  C. 
Oram  at  the  time  he  received  these  orders ;  but  the  auditor  finds  that 
on  the  9th  November,  1871,  Mr.  Case  at  least  knew  of  the  change  in 
the  firm  to  H.  C.  Oram's  Sons,  and  that  about  the  2d  January,  1872, 
Mr.  Case  presented  an  account  in  which  the  charge  for  these  goods  is 
made  to  H.  C.  Oram's  Sons. 

The  question  in  this  claim  submitted  by  counsel  for  decision  is  this, 
can  an  executor  in  order  to  complete  a  partially  fulfilled  contract  of  his 
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testator  (no  instructions  being  given  in  relation  to  said  contract  in  the 
will),  enter  into  new  contracts  as  executor,  and  make  the  estate  liable 
for  such  new  contracts?  In  other  words  could  the  claimant,  Mr.  Case, 
sue  the  executor,  as  executor,  for  eoods  sold  and  delivered  to  him  to 
carry  out  a  contmct  between  decedent  and  another  party  and  recover 
from  the  estate  ? 

The  line  between  those  executory  contracts  of  a  decedent  which  sur- 
vive to  his  representatives,  and  those  which  do  not,  is  not  distinctly 
marked  by  the  Pennsylvania  decisions.  But  the  distinction  made  in 
the  books,  that  all  such  contracts  survive,  except  those  which  require 
some  special  and  personal  quality  or  attention  from  the  contractor,  is 
definite  enough  for  present  purposes.  Williams  on  Executors,  sea 
1560-1 ;  Addison  on  Contracts,  sec.  1061-2.  Under  this  classification, 
the  auditor  is  of  the  opinion  that  these  contracts  made  by  the  decedent 
with  the  Presbyterian  Board  of  Publication  and  Mr.  Miller  survived  to 
the  decedent's.representatives.  That  is  to  say,  the  Board  of  Publication 
and  Mr.  Miller  would  each  have  had  a  good  cause  for  an  action  for  dam- 
ages against  this  estate  if  these  contracts  had  not  been  completed.  But 
it  does  not  follow  from  this,  that  the  executor  is  bound  in  law  to  proceed 
and  finish  the  work  on  such  a  contract.  This  is  a  question  which  is 
necessarily  left  to  his  discretion.  He  alone  can  judge  as  to  his  capacity 
to  complete  the  work  and  the  risks  attending  the  endeavor ;  otherwise, 
if  bound  to  go  on  with  the  work,  he  mi^ht  ruin  the  estate  in  an  effort 
for  which  he  was  incompetent,  and  which  it  was  folly  for  him  to  under- 
take. An  executor  finding  an  unfinished  contract  of  his  decedent  on 
his  hands  may  go  on  and  complete  it ;  and  if  he  does,  he  can  sue  as  an 
executor  and  recover  the  price;  but  if  he  does  not  elect  to  go  on  and 
finish,  it  is  not  he,  but  the  estate,  that  is  to  respond  in  damages.  But 
can  the  executor  make  the  estate  liable  for  new  debts  incurred  by  him 
to  finish  a  contract  f 

It  was  held  in  Comer  vs.  Shew^  3  M.  &  W.  850,  that  a  count  alleging 
that  defendant  as  executor  was  indebted  to  plaintifi*  for  goods  sold  and 
delivered  by  the  plaintiff  to  the  defendant  as  executor  at  his  reouest,  or 
for  work  done  and  materials  for  the  same,  used  and  provided  by  the 
plaintiff  for  the  defendant  as  executor  at  his  request,  and  that  the 
defendant  as  executor  |>romised  to  pay,  charges  the  defendant  in  his 
persona],  and  not  in  his  representative  character,  and  Williams  on 
£bcecutors,  Mge  ^1609,  in  citing  this  case,  says  such  a  claim  must 
necessarily  be  for  debts  due  from  the  defendant  in  his  own  right,  as 
no  goods  can  be  sold  to  or  work  performed  for  another  in  his  repre- 
sentative'capacity.  The  cause  of  action  in  this  case  was  for  work 
contracted  for  by  decedent  in  his  lifetime.  In  Davis  and  French, 
2  Appleton,  21,  it  was  held  that  an  executor  or  administrator  cannot 
create  a  debt  against  the  decedent's  estate,  and  it  is  immaterial  how 
clearly  the  intent  to  do  so  may  be  expressed ;  for  having  no  power  to 
bind  the  estate  he  only  binds  himself  by  such  a  contract.  Addison  on 
Contracte,  *1063.  In  Woods  vs.  Ridley,  27  Miss.  148,  it  was  held  that  an 
executor  is  individually  responsible,  though  he  expressly  promises  to 
pay  as  executor,  where  the  nature  of  the  engagement  necessarily  creates 
ladividual  liability;  where,  for  example,  he  makes  a  promissory  note  or 
other  written  contract,  where  it  does  not  clearly  appear  that  it  was  given 
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or  made  for  a  debt  or  liability  of  testator.  It  was  also  held  in  that  case, 
that  a  creditor  who  loaned  or  advanced  money  to  an  administrator 
might  acquire  an  equitable  claim  therefor  against  the  estate,  if  he  could 
show  that  his  money  had  in  fkct  been  apmied  to  pay  the  debts  of  the 
estate,  and  would  be  subrogated  to  the  rights  of  the  administrator.  It 
might  well  be  argued  from  this  that  Mr.  Case  would  have  a  claim  against 
this  estate  if  the  estate  had  reaped  the  benefit  of  these  two  contracts, 
which,  as  has  been  found,  it  in  fact  did  not  do.  But  the  auditor  wishes 
to  decide  this  case  on  the  general  principle  of  the  right  of  an  executor 
to  create  a  debt  against  an  estate ;  and  if  the  estate  is  liable,  Mr.  Case 
ought  not  to  suffer  by  the  misapplication  of  funds  of  the  estate  by  the 
executor. 

In  Sumner  vs.  Williams,  8  Mass.  199,  it  was  held  that  "  the  general 
principle  undoubtedly  is,  that  an  administrator  has  no  power  of  charg- 
ing the  effects  in  his  hands  by  any  contract  originating  with  himself; 
and  it  seems  to  be  clearly  understood  by  the  decisions,  that  his  con- 
tracts in  the  course  of  his  administration,  or  for  debts  of  the  intestate, 
render  him  liable  de  bonis  propriis"  In  Seip  vs.  Drach,  2  Harris, 
page  352,  it  was  held  as  follows :  "  Nothing  is  better  settled  than  that 
an  executor  or  administrator  is  answerable  in  his  ofiicial  character  for 
no  cause  of  action  that  was  not  created  by  the  act  of  the  decedent  him- 
self. In  actions  against  the  personal  representatives  on  his  own  con- 
tracts and  engagements,  though  made  for  the  benefit  of  the  estate,  the 
judgment  is  de  bonis  propriu ;  and  he  is,  by  every  principle  of  legal 
analogy,  to  answer  it  with  bis  personal  property."  The  rule  of  liability 
thus  established  is  a  very  salutary  one.  It  is  much  more  reasonable 
that  an  executor,  in  creating  a  debt  against  his  decedent,  should  do  so 
at  his  own  risk,  than  that  the  power  should  be  left  in  his  hands  to  bind 
the  estate  with  a  new  indebtedness.  The  wisdom  of  the  rule  is  shown 
by  the  facts  of  this  very  claim  now  under  consideration ;  and  the  hold- 
ing of  an  executor  to  a  personal  responsibility  will  make  him  much 
more  careful  of  the  assets  of  the  estate,  from  which  he  is  to  be  refunded 
for  the  outlay  he  has  made.  The  auditor  is  of  opinion  Uiat  this  daim 
cannot  be  sustained.  He  does  not  liken  the  cAse  to  that  of  an  executor 
who  carries  on  the  trade  of  the  decedent,  where  all  the  profits  go  to  the 
estate,  and  all  the  losses  must  be  borne  by  the  executor  personally ;  but 
the  case  is  analogous  to  that  of  an  executor  who  buys  materials  for  the 
purpose  of  making  available  for  sale  the  assets  of  his  tester,  where 
there  can  be  no  question  as  to  who  must  pay  for  the  goods  purchased. 

The  claim  of  Mr.  Case  is  therefore  disallowed. 

To  this  report  Mr.  Case  filed  exceptions,  which  were  .  argued  on 
March  3, 1874. 

Michael  Arnold,  Esq.,  for  the  exceptions,  conceded  that  the  general 
rule  of  law  is  opposed  to  his  claim ;  but  contended  that  the  circum- 
stances under  which  the  claim  arose  made  it  so  meritorious  as  to  entitle 
it  to  be  allowed  as  an  exception  to  the  general  rule.  Mr.  Case  did  not 
know  of  the  death  of  H.  C.  Oram  when  he  supplied  the  goods  to  his 
executor  upon  an  order  signed  H.  C.  Oram  &  Co.  The  auditor  has 
properly  held  that  the  contracts  of  Mr.  Oram  with  the  Presbyterian 
Board  and  Mr.  Miller  survived ;  and  that  the  estate  would  have  been 
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liable  to  those  persons  had  the  executors  declined  to  complete  the  con- 
tracts. The  executors  are  at  liberty  to  carry  out  the  contracts  of  their 
testator,  or  abandon  them  and  expose  the  estate  to  claims  for  damages, 
or  allowance  for  as  much  as  is  not  done  by  the  testator,  or  themselves 
for  hira.  Dougherty  vs.  Stephenson,  8  Harris,  210.  If  they  have  author- 
ity of  law  to  complete  the  contracts,  they  have  authority  to  buy  roi^terials, 
and  if  they  can  buy,  then  they  can  incur  debts  which  the  estate  should 
pay.  If,  besides  this,  one  of  the  executors  receives  the  money,  it  is  then 
in  the  estate,  and  his  subsequent  devastavit  should  prejudice  the  estate, 
not  those  who  supply  materials  which  enable  it  to  escape  claims  for 
damages.  Formerly,  executors  could  make  no  contracts  oinding  upon 
the  estate.  But  exceptions  were  made,  as  in  the  case  of  the  expenses 
of  a  funeral  suitable  to  the  degree  of  the  decedent,  when  the  executors 
would  be  held  upon  an  implied  contract.  Tugwell  vs.  Het/man,  3  Camp- 
bell, 298 ;  Lucy  vs.  Walrond,  3  Bing.  N.  C.  841 ;  Rogers  vs.  Price,  3 
Young  A  Jerv.  28 ;  McOHnsey's  Appeal,  14  B.  <&  R.  64.  Family  mourn- 
ing may  be  bought  by  them,  and  credit  allowed  in  their  accounts.  Wood^s 
Estate,  1  Ashmead,  314.  The  reason  seems  to  be  founded  upon  neces- 
sity. If  the  obligation  be  incurred  to  meet  the  needs  of  the  estate,  if 
the  goods  purchased  be  necessary,  then  the  Kability  to  pay  springs  up. 
The  cases  m  the  books  which  follow  the  general  rtile  are  cases  where  the 
executor  used  his  official  position  to  aid  his  private  business,  to  get  credit 
which  he  could  not  get  on  his  personal  account.  In  Steel  vs.  McDowell, 
9  S.  &  M.  (Miss.)  103,  the  rule  is  stated  to  be  "  that  an  action  against 
an  executor,  upon  a  promise  made  by  him  as  such,  when  the  debt  is 
created  after  the  testator's  death,  can  only  be  maintained  when  ift 
affirmatively  appears  there  was  a  clear  and  just  liability  on  the  part  of 
the  estate."  Here  the  estate  was  saved  from  a  liability  for  damages  on 
uniiilfilled  contracts,  and  it  ought  to  pay  for  the  goods  which  enabled 
it  to  escape  that  liability.  Comer  vs.  Shew,  cited  by  the  auditoi^,  simply 
decides  a  rule  of  plisading,  that  when  work  is  contracted  for  by  a  testa- 
tor who  dies  before  the  contract  is  completed,  U  seems  that  in  an  action 
against  the  executor,  the  facts  should  be  specially  pleaded.  In  Woods 
vs.  Ridley,  its  administrator  used  his  official  title  on  notes  given  in  his 
private  business.  None  of  the  cases  in  the  reports  are  like  this ;  none 
possess  as  much  equity. 

Joseph  B.  Townsend,  Esq.,  in  support  of  the  auditor's  decision,  cited 
and  relied  upon  Seip  vs.  Drach,  2  Harris,  352,  and  contended  that 
executors  can  make  no  contract  which  will  bind  the  estate  in  their 
hands.  Funeral  expenses,  he  said,  are  now  allowed  by  statute,  the  act 
of  February  24, 1834,  sec.  21. 

The  court  (Allison,  President,  and  Finletter,  Associate)  dis- 
missed the  exceptions  and  confirmed  the  report  of  the  auditor. 
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In  the  mjltteb  of  the  Will  of  Fbancis  Smith,  Deceased. 

The  probate  of  a  written  repablication  of  a  will  mast  be  the  same  as  the  proof  required 

to  establish  the  will. 

Appeal  from  the  decree  of  the  register  of  wills  admittiog  the  will  to 
probate.    Opinion  delivered  March  22,  1873,  by 

Peirce,  J. — ^This  case  comes  up  on  two  grounds : — 1st.  For  an  issue 
to  test  the  validity  of  the  will ;  and  2d,  upon  the  insufficiency  of  the  pro- 
bate made  before  the  register. 

The  decedent  made  his  will  the  26th  of  August,  1864,  and  signed  hb 
name  to  it.  He  made  a  codicil  to  it  dated  17th  April,  1868,  and  made 
his  mark  to  it  Republication  of  it  was  subsequently  made  in  the  follow- 
ing words : 

''I,  Francis  Smith,  have  this  twenty-first  day  of  June,  1870,  had  the 
above  will  and  codicil  read  to  me,  and  I  do  hereby  republish  the  same, 
and  being  blind  and  unable  to  see,  I  have  directed  and  authorized  Edward 
Olmsted  to  sign  to  this  republication  my  name. 

'*Fbanci8  Sboth, 
By  Edward  Olmsted,  at  his  request" 

Signed  in  our  presence  by  Edward  Olmsted,  for  Francis  Smith,  he 
being  incapable  from  blindness  to  si^n  his  name,  and  so  signed  at  the 
request  and  by  the  direction  of  the  said  Francis  Smith. 

John  Hobx,  Jb. 

Benj.  P.  Levy. 

The  witnesses  to  the  republication  of  the  will  and  codicil,  upon*  their 
oath  and  affirmation  say,  that  they  were  present  and  did  see  and  hear 
Francis  Smith,  deceased,  the  testator  therein  named,  republish  and 
declare  the  same  as  and  for  his  last  will  and  codicil  thereto,  and  that 
at  the  doing  thereof  he  was  of  sound  disposing  mind,  memory  and  under- 
standing, to  the  best  of  their  knowledge  and  belief. 

Was  this  a  sufficient  proof  of  a  republication  made  under  the  peculiar 
circumstances  and  with  the  formalities  of  this  republication  ? 

The  act  of  1883  directs  that  every  will  shall  be  in  writing,  and  unless 
the  person  making  the  same  shall  be  prevented  by  the  extremity  of  bb 
last  sickness,  shall  be  signed  by  him  at  the  end  thereof,  or  by  some  per- 
son in  his  presence,  and  by  his  express  direction,  and  in  all  cases  shall 
be  proved  oy  the  oaths  or  affirmations  of  two  or  more  competent  witnesses, 
otherwise  such  will  shall  be  of  no  effect 

That  there  may  be  a  parol  republication  of  a  will  since  the  act  of  1833, 
was  decided  in  Vampbdl  vs.  Jamison,  6  Barr,  498.  The  proof  made  be- 
fore the  register  in  this  case  ^oes  no  further  than  the  proof  of  a  parol 
republication.  But  the  republication  having  been  reduced  to  writing, 
by  direction  of  the  testator,  as  is  alleged,  and  executed  in  the  peculiar 
manner  provided  by  the  act,  when  signed  by  another  for  him,  we  think 
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should  be  proved  as  such  testamentary  dispositions  are  required  to  be 
proved. 

It  is  essential  to  the  probate  of  a  will  to  which  the  alleged  testator  did 
not  sign  his  name,  that  it  should  be  proved  hj  two  witnesses  that  he  was 
so  infirm  hj  reason  of  his  last  sickness,  as  to  be  unable  to  write  hb  name, 
and  that  it  was  signed  for  him  hj  some  person  in  his  presence,  and  hj 
his  express  direction.  Oreenough  vs.  Oreenaugh,  1  Jones,  489 ;  Asay  vs. 
Hoover,  6  Barr,  21 ;  Cbvetf «  Appeal,  8  W.  A  S.  21 ;  BuoJTa  Appeal,  2 
Casey,  219. 

It  was  said  at  the  argument  of  this  case  that  the  will  and  codicil  were 
proved  independently  of  the  proof  of  this  republication,  and  that,  there- 
fore, it  was  not  necessary  to  make  proof  of  the  republication.  But  repub- 
lication may  be  an  important  part  of  a  testamentary  disposition ;  and 
therefore,  where  republication  of  a  will  has  been  made,  and  especially 
when  made  in  writing  and  annexed  to  the  will,  it  forms  a  part  of  the 
instrument  A  will  is  said  to  be  ambulatory  until  the  death  of  the  ^ta- 
tor ;  that  is,  it  is  subject  to  alteration,  revocation,  republication,  and  to 
incidents  independent  of  any  direct  acts  of  the  testator  on  it  himself;  such 
as  marriage,  birth  of  children,  death  of  beneficiaries,  etc 

Thus,  l^fore  the  act  of  1833,  republication  of  a  will  carried  with  it  the 
after  acquired  real  estate  of  a  testator.  A  republication  of  a  will  which 
forgives  debts  due  from  children  discharges  a  bond  taken  between  the 
making  of  the  will  and  its  republication.  HuichinsoffCs  Appeal,  11 
Wright,  84. 

A  codicil  duly  executed  revives  and  republishes  the  will  to  which  it 
refers,  unless  there  is  an  expressed  intent  to  the  contrary;  and  this, 
although  there  was  a  second  will  between  the  first  will  and  the  codicil 
thereto ;  and  although  the  codicil  to  the  first  will  contained  no  words  of 
republication  of  the  first  will,  or  of  revocation  of  the  second  will.  Neff^B 
Appeal,  12  Wright,  501. 

A  will  speaks  for  certain  purposes  from  its  date  and  from  the  date  of 
every  republicaticm  of  it  And  in  a  case  such  as  this,  where  the  mcntaJ 
capacity  of  the  testator  to  make  a  will  is  brought  in  question,  the  state 
of  the  testator's  mind  at  the  time  of  republication  may  be  a  question  of 
the  most  vital  importance. 

Therefore,  as  probate  of  this  republication  has  not  been  made  in  the 
manner  requirecl  by  law,  it  must  be  sent  back  to  the  register  to  take 
further  proof  of  it 

It  would  not  be  proper  to  consider  at  this  time  the  other  question  of 
the  mental  capacity  of  the  alleged  testator  to  make  a  will,  as  the  further 
proof  to  be  taken  by  the  register  may  give  a  new  direction  to  the  pro- 
ceeding ;  or  may  otherwise  have  a  bearing  on  the  questions  involved  in 
the  case. 

The  appeal  is  sustained  and  the  instrument  of  writing  purporting  to 
be  the  last  will  and  codicil  of  the  decedent,  and  the  republication  there- 
of, is  remitted  to  the  register  of  wills  with  instructions  to  take  further 
proof  of  said  allied  republication  as  is  herein  indicated. 

Hon,  F.  CarroU  Brewster,  William  N.  Ashman,  and  F.  CL  Breweter, 
Jr^  Esqs.,  for  appellants. 

6eo.  W.  Biddte  and  Oeo.  Biddle,  Esqs.,  for  appellees. 
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Cirmit  Court  of  finiteb  0tak0. 

Eaatem  DUtrid  of  Pennsylvania, — In  Admiralty: 
[Leg.  Int,  VoL  29,  p.  110.] 

Btoraoe  Co.  vs.  The  Barque  Thomas. 

A  libel  in  admiralty  will  not  lie  for  wharflgtge  as  a  maritime  lien ;  the  remedy  in  the 
common  law  courts  is  adequate. 

Appeal  from  the  District  Coart   Opinioa  delivered  April  1, 1872,  by 

MoKennan,  C.  J. — In  Jones  vs.  The  Coal  Barges,  3  Wall.,  Jr.,  5o, 
Mr.  Justice  Grier,  with  characteristic  sententiousness,  said,  "A  court  of 
admiralty  is  not  needed  to  tr^  common  law  actions  of  trespass,  nor  to 
administer  oommon  law  remedies  in  any  form."  And  V>  it  may  be  said 
here,  that  the  admiralty  jurisdiction  is  not  to  be  invoked  to  enforce  oom- 
mon law  rights,  for  which  the  common  law  has  provided  appropriate  and 
efficacious  remedies. 

The  libellants  are  wharfingers  at  Philadelphia,  and  presented  their  libd 
tit  rem.  to  the  District  Court,  to  enforce  the  payment  of  wharfage  as  a 
maritime  lien  upon  the  respondent's  vessel.  There  is  no  authoritative 
adjudication  that  a  claim  of  this  sort  stands  upon  such  a  footing.  Ce^ 
tainly  it  has  not  been  so  decided  by  the  Supreme  Court  The  weight  of 
judicial  opinion  is  the  other  way.  It  has  generally  been  treated  only  ts 
a  common  law  lien,  to  be  enforced  by  the  detention  of  the  vessel  by  the 
wharfinger,  or  to  be  recognized  and  paid  as  such  out  of  the  proceeds  of  the 
sale  of  the  vessel,  which  had  been  brought  under  the  control  of  the  court 
otherwise  than  by  an  original  libel,  founded  on  the  dockage  deniaod. 
This  is  the  import  of  the  opinion  of  Judge  Peters  in  The  New  Jersey^  1 
Pet.  Adv.  223,  and  of  Mr.  Justice  Johnson,  in  the  i^.  logo  de  Cuba,  9 
Wheat.  418,  and  I  do  not  regard  the  opinion  of  Judge  Story  in  ExparU 
Lewis,  2  Gall.  483,  as  determining  a  different  rule.  Until  the  Supreme 
Court  shall  decide  otherwise,  I  see  no  reason  for  expanding  the  admiraltj 
cognizance  of  a  demand,  which  rests  securely  upon  a  basis  of  common  lav 
right,  and  for  the  enforcement  of  which  by  the  wharfinger  himself  the 
common  law  supplies  an  effectual  remedy. 

The  disallowance  of  the  libel  by  the  District  Court  is  therefore 
affirmed. 

Henry  HazUkwrst  and  J.  Warren  Coulstan,  Esqs.,  for  libellants. 
[Leg.  Int,  Vol.  29,  p.  116.] 

George  Doll  vs.  George  C.  Evans  and,  John  Lamoit. 

1.  An  assessor  of  internal  revenue  has  power  to  reassess  the  income  tax  of  a  citizen 

who  has  already  paid  the  tax  first  assessed  against  him. 

2.  The  imposition  of  an  addition  of  one  hundred  per  centum  as  a  penalty  for  the 

return  of  a  false  or  fraudulent  valuation  is  constitutional. 

Demurrer  to  plea.    Opinion  delivered  April  1, 1872,  by 
McKennan,  C.  J. — This  demurrer  presents  only  two  questions,  which 
it  is  necessary  to  consider:  1.  Has  an  assessor  of  internal  revenae 
power  to  reassess  the  income  tax  of  a  citizen,  who  has  paid  the  tax  first 
assessed  against  him?  and,  2d.  Is  the  act  of  Congress,  which  imposes 


Digitized  by 


CIRCUIT  COURT,  U.  S.,  E.  D.  PA. 


365 


an  addition  of  one  hundred  per  centum  to  the  tax,  as  a  penalty  for  the 
"  return  of  a  false  or  fraudulent  liat  or  valuation/'  constitutional  ? 

The  defendants'  plea  avers,  that  the  plaintiff  made  a  return  of  his  in* 
come  for  th»  year  1868  to  the  assessor  of  the  third  collection  district 
of  Pennsylvania,  that  he  was  thereupon  assessed  with  an  income  tax  of 
$95.60,  which  was  placed  by  the  assessor  on  the  annual  list,  that  this  list 
was  delivered  to  the  collector,  to  whom  the  plaintiff  paid  the  tax  so 
charged  a^inst  him,  that  afterwards  and  within  fifteen  months  after  the 
delivery  of  said  list  to  the  collector,  to  wit,  on  the  2l8t  of  October,  1869, 
the  assessor  duly  summoned  and  required  the  plaintiff  to  appear  before 
him  at  his  office  in  Philadelphia,  on  the  25th  October,  1869,  to  produce 
all  books  of  accounts,  containiug  entries  of  profits  from  business,  rents, 
etc,  relating  to  his  income  and  business  from  January  1, 1868,  to  De* 
cember  31, 1868,  which  he  had  in  his  power,  custody  or  care,  %nd  to  give 
evidence  according  to  his  knowledge  respecting  his  liability  to  an  excise 
or  tax,  under  the  internal  revenue  laws,  that  the  plaintiff  did  not  ap- 
pear in  pursuance  of  said  notice,  whereupon  the  assessor  proceed^  to 
make,  according  to  the  best  information  he  could  obtain,  and  to  his  own 
view  and  information,  a  list  or  return  of  the  income,  gains  and  profits 
of  the  plaintiff  for  the  year  1868,  and  did  assess  thereupon  and  charge 
to  the  plaintiff  the  sum  of  $482.64,  in  addition  to  the  $95.60  before 
assessed,  as  his  income  tax,  and  did  further  add  thereto  the  sum  of 
$482.84,  being  one  hundred  per  centum,  as  and  for  a  penalty  for  having 
made  the  false  and  fraudulent  list,  statement  or  return  as  afi)resaid ; 
that  afterwards,  to  wit,  on  the  20th  day  of  April,  1870,  the  said  assessor 
certified  and  delivered  to  the  defendant,  Greorge  C.  Evans,  as  collector,  a 
certain  list  called  the  monthly  list  for  the  month  of  March,  1870,  on 
which  was  charged  to  the  plaintiff  the  sum  of  $965.68,  being  the  addi- 
tional amount  of  his  income  tax  for  the  year  1868,  so  reassessed  aQd  the 
pentdty  aforesaid,  that  the  said  collector  duly  notified  the  plaintiff  of  the 
said  charge,  and  demanded  payment  thereof  on  or  before  the  last  day  of 
April,  1870,  that  the  plaintiff  did  not  nay  the  same,  and  that  the  de- 
fendants afterwards,  on  the  9th  day  of  May,  1870,  proceeded  to  collect 
the  same  by  distraint  of  the  goods  and  chattels  mentioned  in  the  decla- 
ration. 

The  demurrer  admits  the  truth  of  these  facts,  and  the  sufiiciency  of 
the  plea,  therefore,  depends  upon  the  legal  authority  of  the  assessor  to 
reassess  the  plaintiff's  income  tax,  and  to  add  one  hundred  per  centum 
thereto.  If  uie  law  conferred  this  power  upon  the  assessor,  the  list  made 
out,  certified  and  delivered  by  him  to  the  collector  was  a  sufiicient  war- 
rant to  the  latter  to  demand  and  collect  the  tax  charged  therein,  and 
constituted  a  complete  justification  of  the  seizure  of  the  plaintiff's  goods. 
The  collector  is  responsible  only  for  the  possession  of  authority  by  the 
assessor  to  make  the  reassessment,  not  for  his  conformity  to  airectory 
provisions  of  the  law,  as  to  the  mode  of  its  exercise. 

This  question  is  to  be  solved  by  the  construction  of  the  internal  reve- 
nue act  of  June  80, 1864  The  20th  section  of  that  act  authorizes  an 
additional  or  reassessment  of  income  tax,  within  fifteen  months  after 
the  delivery  of  the  annual  list  to  the  collector,  in  all  cases  in  which  it  is 
incomplete  or  imperfect,  in  consequence  of  any  omission,  understatement, 
uudc  rvaluation,  or  £edse  or  fraudulent  return,  made  by  any  person  liable 


366 


PHILADELPHIA  REPORTS. 


to  said  lax.  The  terms  of  this  section  are  Certainly  broad  enough  to 
embrace  the  case  stated  in  the  plea,  but  it  is  urged  that  it  was  not  in- 
tended to  apply  to  the  case  of  persons  who  have  paid  the  amount  of  the 
original  assessment 

The  onl^  limitation  of  the  power  of  the  assessor  relates  to  the  period 
within  which  it  is  to  be  exercised,  and  the  cases  to  which  it  is  to  be  ap- 
plied. Within  the  prescribed  period  and  in  the  specified  cases,  it  is  co- 
extensive with  the  power  vested  in  him  in  reference  to  the  original 
assessment.  The  object  of  the  law  is  to  confer  upon  him  ample  correc- 
tive cognizance  of  all  omissions,  understatements,  undervaluations,  false- 
hood or  fraud  in  income  returns,  upon  which  the  tax  has  been  assessed 
and  charged  in  the  collector's  list  within  fifteen  months,  to  the  end  that 
eveiy  tax-payer  may  be  subjected  to  his  proper  proportion  of  a  public 
burden.  To  make  the  payment  of  less  than  this  effective  as  a  discharge 
from  liability  for  a  further  sum,  which  ought  rightfully  to  have  been 
paid,  and  which  has  been  avoided  by  the  fraudulent  act  of  the  person 
subject  to  taxation,  would  be  to  circumscribe  the  scope  of  the  law  against 
its  obvious  intent.  An  express  restriction  alone  could  have  this  effect, 
and  that  is  not  to  be  found  in  the  act 

But  it  is  evident  from  the  tenor  of  the  act,  that  it  contemplates  the 
exercise  of  the  power  of  reassessment  after  the  payment  of  the  tax  first 
assessed.  It  is  made  the  duty  of  the  assessor  to  require  a  return  of  in- 
come on  or  before  a  fixed  day  in  each  year,  and  to  make  out,  certify  and 
deliver  to  the  collector  a  list  of  the  taxes  charged  therein.  This  is  called 
the  annual  list,  and  after  its  delivery  to  the  collector,  it  is,  in  nowise, 
subject  to  the  control  of  the  assessor.  It  is  then  the  duty  of  the  collector 
to  proce^  at  once  to  the  collection  of  the  tax  chargea  in  this  list,  and 
to  enforce  prompt  payment  of  it  The  whole  process  of  assessment  and 
collection  is  intended  to  be  completed  within  the  year  in  which  the 
assessment  is  made.  Now,  at  any  time  within  fifteen  months  after  the 
annual  list  is  delivered  to  the  collector  a  reassessment  may  be  made, 
and  only  the  additional  tax  thus  ascertained  is  to  be  charged  and  put 
in  another  list,  called  the  monthly  l\$L  By  this  extension  of  the  period 
for  reassessment  beyond  the  time  when  the  original  tax  must  be  paid, 
and  the  provision  for  the  collection  of  the  additional  tax  only  upon  the 
monthly  list,  it  is  apparent  that  the  assessor's  power  of  reassessment  is 
to  be  exercised  independently  of  the  fact  of  the  payment  or  non-pay- 
ment of  the  tax  charged  in  the  annual  list 

It  follows,  therefore,  that  the  additional  tax  assessed  upon  the  plain* 
tifi^  was  authorized  by  the  act  of  Congress,  and  the  return  made  by  him 
having  been  found  to  be  false,  it  was  the  imperative  duty  of  the  assessor 
to  add  one  hundred  per  dentum,  aa  directed  by  the  14th  section  of  the 
act 

The  remaining  cause  of  demurrer  is,  that  the  act  of  Congress,  in  so 
far  as  it  imposes  a  penalty  for  a  false  or  fraudulent  return,  is  uucoDsti- 
tutional.  The  act  does  not  invest  the  assessor  with  power  to  "  sentenee" 
anybody;  it  does  not  even  allow  him  any  discretion  as  to  the  penal  in- 
crease of  the  tax.  It  authorizes  him  to  inquire  whether  the  return  is 
false  or  fraudulent,  and  if  he  so  finds,  requires  hrm  to  add  one  hundred 
per  centum  to  the  tax.  This  is  not  conferring  judicial  power  upon  him, 
within  the  meaning  of  the  constitution.    It  is  simply  empowering  Iiim 
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to  ascertain  a  fact,  according  to  which  he  is  to  adjust  the  amount  of  the 
tax  imposed  by  law.  That  this  function  is  judicial  in  its  nature  there 
is  no  doubt,  but  so  are  many  like  functions  eommitted  to  public  officers, 
as  essential  to  the  performance  of  their  official  duties.  They  are  within 
the  competency  of  Congress  to  confer,  as  necessarily  incident  to  the  exe* 
cution  of  its  expressly  granted  powers. 

The  acts  of  Congress  furnish  many  examples  of  this.  They  are  to  be 
found  especially  in  the  laws  relating  to  the  collection  of  customs ;  and 
the  validity  of  such  legislation  has  never  been  denied.  A  sipgle  illus- 
tration will  show  this.  By  act  of  Congress  collectors  of  customs  are 
authorized  to  assess  an  additional  duty  of  twenty  per  cent  upon  goods 
valued  by  the  appraisers  at  ten  per  cent,  or  more  in  excess  of  the  value 
declared  by  the  importer  in  the  invoice  and  entry.  The  validity  of  an 
appraisement  made  and  an  additional  duty  imposed  under  this  act,  was 
before  the  Supreme  Court  in  Bartlett  vs.  Kane,  16  How.  269.  Judge 
Campbell,  delivering  the  opinion  of  the  court,  said :  **  The  plaintiff  con- 
tends that  the  rule  of  appraisement  by  which  the  dutiable  value  of  the 
goods  was  raised  and  the  importer  was  subjected  to  the  additional  duty 
prescribed  by  the  8th  section  of  the  act  of  1846,  was  ille^l  and  void, 
and  the  duties  thus  claimed  and  paid  under  said  appraisement  were 
illegally  exacted.  .  .  The  appraisers  are  appointed  "  with  powers,  by 
all  reasonable  ways  and  means,  to  ascertain,  estimate  and  appraise  the 
true  market  value  and  wholesale  price  of  the  importation.  The  exercise 
of  these  powers  involves  knowledge,  iudgment,  and  discretion."  And 
ag^in  :  "An  examination  of  the  several  laws  upon  the  subject  of  levying 
(additional  duties,  in  consequence  of  the  fact  of  an  undervaluation  by  the 
importer,  shows  that  they  were  exacted  as  discouragements  to  fraud,  and 
to  prevent  efforts  by  importers  to  escape  the  legal  rates  of  duty.  .  .  . 
They  are  the  compensation  for  a  violated  law,  and  are  designed  to 
opera^te  as  checks  and  restraints  upon  fraud  and  injustice."  And  the 
legality  of  the  appraisement  and  of  the  imposition  of  the  penal  duty  was 
sustained.  That  the  powers  thus  exercised  by  the  appraisers  are  judicial 
in  their  nature  is  beyond  question,  for  so  the  court  distinctly  treats  them. 
They  decided  the  fact  that  the  importer's  invoice  was  false,  and  there- 
upon the  collector  imposed  upon  him  a  penal  duty  of  twenty  per  cent. 
And  yet  the  court  upheld  the  exercise  of  these  powers  by  the  appraisers 
and  collectors,  without  intimating  a  doubt  of  the  validity  of  the  law 
conferring  them.  Their  conclusion  is  a  most  expressive  affirmance  of 
the  validity  of  such  legislation.  So  also,  in  the  present  case,  the  inves- 
titure of  the  ass^sor  with  analogous  functions  must  be  sustained,  as 
auxiliary  to  the  execution  of  the  same  constitutional  grant  of  power  to 
Congress. 

Judgment  upon  the  demurrer  will,  therefore,  be  entered  for  the 
defendants. 

Nathan  H,  Sharpless,  Esq.,  for  plaintiff. 

Aubrey  H.  Smith,  Esq.,  U.  8.  District  Attorney,  for  defendants. 
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[Leg.  Int,  Vol.  29,  p.  124.] 

Reeves  vs.  Keystone  Bbidob  Co.,  J.  H.  Linville,  and  Others. 

1.  Illustratiye  drawings  of  conceived  ideas  do  not  constitute  an  invention,  and  unlen 

followed  up  by  a  seasonable  observance  of  the  requirements  of  the  pcUent  laws, 
they  can  have  no  effect  upon  a  subsequently  granted  patent  to  another. 

2.  The  patent  of  Reeves,  June  17,  1862,  for  improved  columns,  braces,  shafts,  etc.,  is 

valid. 

In  equity.    Opinion  delivered  April  1, 1872,  by 

McK  ENNAN,  C.  J. — The  respondents  do  not  deny  the  making  and 
use  of  the  column  described  in  complainant's  patent  They  deny  that  he 
was  the  first' and  original  inventor  of  the  invention  claimed  by  him,  and 
allege  that  his  patent  is  invalid.  This  allegation  rests  upon  the  follow- 
ing specifications : 

1.  That  the  invention  was  originally  made  by  Jacob  H.  Linville  and 
John  L.  Piper. 

2.  That  it  was  described  in  the  AUegemeine  Bauzeitung  for  Septem- 
ber, 1861. 

3.  That  it  was  illustrated  by  a  drawing  in  the  Dreyfuss  Album,  bear^ 
ing  the  imprint  of  1861. 

To  test  the  defensive  sufficiency  of  this  allegation,  the  nature  and 
peculiarities  of  the  invention  must  first  be  exactly  understood. 

They  are  stated  in  general  terms  in  the  patent  The  patent  is  dated 
June  17,  1862,  and  is  for  an  improvement  in  the  construction  of  columns, 
shafts,  braces,  etc.  The  invention  is  thus  described  :  I  use  three  or 
more  wrought  iron  bars,  similar  to  those  marked  a,  a,  a,  a,  in  the  aur 
nexed  drawing,  to  which  reference  is  hereby  made,  of  such  shapes  and 
dimensions,  so  that  when  arranged  together  in  the  direction  of  their 
length,  and  fastened  by  rivets  or  bolts  c,  through  their  flanges  b,  they 
shall  form  a  hollow  shaft  or  column."  And  the  patentee  claims :  The 
uniting  together  three  or  more  pieces  of  wrought  iron,  made  with  flange?, 
in  the  direction  of  their  length,  so  that  they  shall  form  a  column  or  shaft, 
to  be  used  as  posts,  and  also  as  braces  or  compressive  chords  in  the  con- 
struction  of  buildings,  bridges,  piers  or  other  structures." 

The  peculiar  features  of  this  column  are,  that  it  is  composed  of  not 
less  than  three  longitudinal  segments  or  bars  of  wrought  iron  ;  that  the 
edges  are  flanged  throughout  their  whole  length ;  that  when  they  are 
brought  together  the  flanges  are  brought  face  to  face ;  and  the  unity  of 
the  column  is  secured  by  bolts  or  rivets  passing  through  these  flanges,  at 
short  intervals. 

Its  distinguishing  advantages  are,  that  hj  using  three  or  more  pieces, 
each  can  be  more  easily  and  cheaply  rolled ;  that  by  increasing  the  num- 
ber of  pieces,  a  post  of  any  diameter,  and  any  reasonable  length,  and  of 
varying  thickness  of  metal,  can  be  made  in  an  ordinary  rolling-mill  as 
readily  and  cheaply  by  the  pound  as  posts  of  small  diameter;  that  they 
can  be  handled  by  workmen  and  put  together  with  greater  fiicility  and 
with  the  ordinary  mechanical  appliances ;  that  the  material  embodied 
in  it  is  concentrated  in  its  peripnery,  thereby  increasing  its  diameter, 
and  consequently  its  stren^h  ;  and  that  the  flanges  serve  as  buttresses, 
practically  extending  its  diameter  and  giving  it  additional  strength  and 
power  of  resistance. 
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A  hollow  wrought-iron  column  does  not  constitute  the  patentee's 
invention,  but  it  consists  in  a  hollow  shaA;,  so  made  as  the  result  of  a 
concentration  in  its  periphery  of  the  metal  used  in  its  construction,  com- 
posed of  at  least  three  longitudinal  segments  of  rolled  iron,  with  flanges 
throughout  their  whole  length,  which  are  to  be  brought  face  to  face,  and 
through  which  they  are  to  be  fastened  by  bolts  or  rivets.  This  whole 
organization  makes  up  the  distinctiveness  of  the  column,  and  is  necen- 
sary  to  secure  the  advantages  in  manufacture  and  efficiency,  which  are 
claimed  to  belong  peculiarly  to  it. 

Under  the  proofs  in  this  case,  and  aside  from  the  specific  objec- 
tions hereafter  to  be  noticed,  it  is  hardly  disputable  that  such  a  post  is 
both  novel  and  useful.  Its  utility  is  not  contested,  but  its  novelty  is 
denied  upon  the  several  grounds  before  stated,  which  are  now  to  be 
considered : 

1.  The  invention  is  claimed  by  Linville  and  Piper,  two  of  the  respon- 
dents. On  the  14th  of  January,  1862,  a  patent  was  granted  to  J.  H. 
Linville  for  an  improvement  in  iron  truss  bridges,  which  is  described  as 
partly  consisting  in  a  "  novel  construction  of  the  posts  of  wrought  and 
cast-iron."  This  post  is  composed  of  two  rolled  plates  of  wrought-iron, 
semi-octagonal  in  form,  secured  by  rivets  passing  through  the  whole 
length  of  its  diameter,  or  by  bands  shrunk  around  it,  binding  the  plates 
firmly  to  distance  pieces  interposed  between  them  at  suitable  distances 
to  spring  them  apart  at  the  middle  and  terminating  in  cast-iron  bases 
and  capitals.  In  the  second  claim  of  his  specification,  the  patentee, 
therefore,  very  properly  described  his  post  as  **  com  posed  of  two  wrought- 
iron  plates  or  bars,  a,  a,  distance  pieces  b,  b,  and  rivets  J,  J,  or  their 
equivalents,  and  cast-iron  bases  L,  L,  and  capitals  O,  O,  the  whole  com- 
bined as  herein  specified." 

It  must  be  observed  that  the  specification  does  not  indicate  the  form 
of  the  post,  as  an  appropriated  or  distinctive  feature  of  the  invention. 
The  shaft  is  comppsed  of  two  rolled  iron  bars,  but  that  it  must  be  hollow 
is  an  inference  merely  from  the  description.  In  comparing  the  inven- 
tion with  others,  it  must  be  considered  as  the  product  onl^  of  the  ele- 
ments which  the  patentee  has  indicated  as  necessary  to  give  it  its  dis- 
tinctive character.  While,  therefore,  it  may  be  constructed  upon  the 
principle  of  expanding  the  metal  from  the  centre  towards  the  periphery, 
yet  the  special  mode  in  which  this  principle  is  embodied  in  it,  and  is 
made  practically  available,  constitutes  its  patented  peculiarity. 

Treating  it  then  as  the  patentee  himself  does,  not  as  a  technical  com- 
bination, but  an  organized  unit,  composed  of  the  enumerated  constitu- 
ents, I  think  it  is  essentially  distinguishable  from  the  complainant's 
post  They  are  alike  only  in  this,  that  neither  is  solid,  and  both  are 
made  of  rolled  iron  plates.  In  every  other  material  point  they  are 
unlike.  This  dissimilarity  consists,  first,  in  the  number  of  pieces  of 
which  the  column  is  composed  ;  second,  in  the  use  or  absence  of  flanges 
to  these  pieces ;  third,  in  the  mode  of  uniting  or  fastening  the  several 
pieces  of  the  columns  together ;  and  fourth,  in  keeping  the  pieces  in  a 
straight  line,  and  therefore  parallel  to  each  other,  or  forming  them  into 
CQTves  by  swelling  the  post  in  the  middle.  That  these  differences  are 
essentia],  is  apparent  from  Mr.  Linville's  specification,  in  which  he 
described  plates  without  flanges,  their  number,  the  mode  of  fastening 
24 
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them  together,  and  their  being  sprung  apart  at  the  middle,  as  compo- 
nent, and,  therefore,  material  constituents  of  his  organized  post. 

But  it  is  unnecessary  to  enlarge  upon  this.  Any  other  nypothesis  is 
inconsistent  with  the  patentee's  acts.  His  patent  imports  that  he  was 
the  sole  inventor  of  the  post  therein  described.  But  in  1865,  in  con- 
junction with  Mr.  Piper,  he  applied  for  and  obtained  a  patent  nomi- 
nally for  improvements  in  his  post  of  1862,  but  really  changing  its 
fundamental  organization  and  seeking  to  fix  its  invention  in  1860,  and 
in  fact  describing  and  appropriating  the  distinctive  features  of  Reeves' 
post,  which  had  been  patented  three  years  before.  Not  only  does  this 
show  that  the  post  in  question  was  not  an  improvement  of  which  the 
post  of  1862  was  the  basis,  and  that  the  patent  of  that  year  was  not 
regarded  as  expansive  enough  to  embrace  it,  but  it  is  in  fact  and  in 
law,  an  impressive  disclaimer  of  his  right  to  make  an  exclusive  appro- 
priation of  it. 

It  is  vigorously  urged  that  although  the  patent  of  1865  to  Linville 
and  Piper  is  subsequent  in  date  to  Keeves,  the  post  described  in  it  was 
invented  in  1860,  and  that  they,  therefore,  anticipated  him.  It  is  in  evi- 
dence by  several  witnesses,  that  in  1860  Linville  and  Piper  were  engaged 
together  in  getting  up  plans  for  a  proposed  railroad  bridge  over  the 
Schuylkill  near  the  arsenal,  at  Philadelphia,  that  sketches  of  various 
forms  of  posts  were  made,  among  them  those  described  in  the  patents  of 
1862  and  1865,  that  all  the  forms  thus  delineated  were  rejected,  except 
the  one  described  in  the  patent  of  1862,  which  was  adopted  for  the  con- 
struction of  the  posts  in  that  bridge,  that  the  sketches  of  the  post 
described  in  the  patent  of  1865  were  preserved  for  a  time  but  were  lost, 
that  no  poet  of  that  description  was  made  by  the  patentees  until  after 
the  date  of  that  patent,  and  in  fact,  that  nothing  beyond  the  making  of 
the  sketches  was  done  to  embody  or  carry  out  the  alleged  invention 
until  the  patent  was  applied  for. 

Will  these  skeiches  carry  back  the  date  of  invention  to  the  time  when 
they  were  made,  and  thus  give  the  patentees  priority  over  the  complain- 
ant or  invalidate  Reeves'  patent?  There  is  no  doubt  that  Reeves  was 
an  original  inventor  of  the  post  claimed  by  him.  It  was  the  product  of 
his  own  reflections  and  mechanical  knowledge.  He  is  presumed  to  be 
the  first  inventor  of  the  thing  patented  by  him,  and  this  presumption  ii 
in  nowise  impaired  by  the  subsequent  grant  of  a  patent  to  another  for 
the  same  thing.  The  eflbct  of  the  sketches  referred  to,  upon  his  rights, 
must  therefore  be  determined  without  reference  to  the  patent  of  lin- 
ville and  Piper. 

A  patentee  whose  patent  is  assailed  upon  the  ground  of  want  of  nov- 
elty, may  show,  by  sketches  and  drawings,  the  date  of  iiis  inceptive 
invention,  and  if  he  has  exercised  reasonable  diligence  in  *'  perfecting 
and  adapting"  it  and  in  applvin^  for  his  patent,  its  protection  will  be 
carried  back  to  such  date.  And  in  a  race  of  diligence  between  rival 
inventors,  the  one  who  first  perfects  an  invention  and  embodies  it  in  a  dis- 
tinct form  is  entitled  to  priority.  But  can  this  be  accorded  to  one  who 
has  conceived  the  idea  of  an  invention,  and  has  sketched  it  on  paper, 
but  has  done  nothing  more  in  reference  to  it  for  a  period  of  five  yean, 
as  against  the  patent  of  an  independent  though  subsequent  inventor? 
Reasonable  diligence  in  ''perfecting  and  adapting"  the  invention  is 
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efieential  to  the  efficacy  of  such  a  claim.   This  is  the  express  coodition 

Sre^cribed  by  the  15th  section  of  the  patent  act  of  1886,  as  held  by 
Ir.  Justice  Story,  in  Eeed  vs.  Outler,  1  Btory  R.  590.  Independent  of 
this  provision,  he  is  entitled  to  priority  of  right  to  a  patent,  who  first 
reduces  his  invention  to  a  fixed,  positive  form,  adapted  to  practical  use. 
Unless,  therefore,  the  speculations  of  Linville  and  Piper  in  1860  had 
attained  the  perfection  of  a  completed  and  patentable  invention,  their 
inaction  until  1865  would  clearly  deprive  them  of  the  benefit  of  the 
15th  section. 

Can  an  invention  be  considered  as perfected  and  adapted/'  which  has 
reached  only  the  maturity  of  an  illustration  on  paper  ?  In  WhiU  vs. 
All4gny  2  Fisher,  446,  Judge  Clifford  says :  "  Original  and  first  inventors 
are  entitled  to  the  benefit  of  their  inventions  if  they  reduce  them  to  pra^ 
tioe,  and  seasonably  comply  with  the  requirements  of  the  patent  laws  in 
mx>curing  letters  patent  for  the  protection  of  their  exclusive  rights.* 
While  the  suggested  improvement,  however,  rests  merely  in  the  mind  of 
the  originator  of  the  idea,  the  invention  is  not  completed  within  the  mean- 
ing of  the  patent  laws ;  nor  are  crude  and  imperfect  experiments  sufficient 
to  confer  a  right  to  a  patent ;  but  in  order  to  constitute  an  inv^tion  in 
the  sense  in  which  that  word  is  employed  in  the  patent  act,  the  party 
alleged  to  have  produced  it  must  have  proceeded  so  far  as  to  have  re* 
duc^  his  idea  to  practice,  and  embodied  it  in  some  distinct  form.  Oay 
ler  vs.  Wilder,  10  How.  498;  Parkkunt  vs.  Kinman,  1  Blatch.  494; 
Curtis  on  Patents,  sec.  43.  Mere  discovery  of  an  improvement  does  not 
constitute  it  the  subject-matter  of  a  patent,  although  the  idea  which  it 
involves  may  be  new ;  but  the  new  set  of  ideas  in  order  to  become  patent- 
able must  be  embodied  into  working  machinery,  and  adapted  to  practical 
use.  Sickles  vs.  Bcrden,  3  Blatch.  535."  And  in  EUiiharpe  vs.  Bobertson, 
Law's  Dig.  428,  sec.  48,  Jud^e  Ingersoll  said :  "  The  making  of  drawings 
of  conceived  ideas  is  not  such  an  embodiment  of  such  conceived  ideas 
into  practical  and  useful  form,  as  will  defeat  a  patent  which  has  been 
granted."  Equally  strong  is  the  language  of  Mr.  Justice  Nelson  in 
Winan$  vs.  Harlem  R.  R.  Co.y  Franklin  Journal,  3  ser.,  vol.  61,  322, 
where  he  says :  The  circumstances  that  a  person  has  had  an  idea  of  an 
improvement  in  his  head  or  has  sketched  it  on  paper,  has  drawn  it,  and> 
then  gives  it  up,  neglects  it,  does  not,  in  judgment  of  law,  constitute  or 
have  the  effect  to  constitute  him  a  first  and  original  inventor."  Numer- 
ous other  cases  affirm  the  same  doctrine ;  and  it  must,  therefore,  be  con- 
sidered as  an  established  rule  that  illustrative  drawings  of  conceived  ideas 
do  not  constitute  an  invention,  and  that  unless  they  are  followed  up  by 
a  seasonable  observance  of  the  requirements  of  the  patent  laws,  they  can 
have  no  efiect  upon  a  subsequently  granted  patent  to  another.  Apply- 
ing this  rule  to  the  present  case,  the  conclusion  is  unavoidable  that  Lrin- 
ville  and  Piper  had  not  "perfected  and  adopted  "  an  invention  in  1860, 
and  that  by  reason  of  their  subsequent  and  long  continued  remissness, 
they  lost  any  inchoate  right  they  might  have  had  to  priority  over 
Reeves. 

But  we  are  not  left  to  speculation  to  determine  the  actual  character  of 
what  was  done  by  Linville  and  Piper  in  1860.  They  were  induced  to 
make  sketches  of  difierent  forms  of  wrought  iron  posts  by  the  proposed 
erection  of  the  arsenal  railroad  bridge,  and  their  object  was  to  devise  and 
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present  the  form  of  post  best  adapted  to  that  structure.  What  was  done 
very  satisfactorily  appears  in  the  testimony  of  Edward  Crueger,  a  witness 
for  the  respondents,  who  was  Mr.  Linville's  draughtsman  at  the  time. 
He  sajs  :  "  Mr.  Linville  showed  and  sketched  for  me  different  forms  of 
wrought  iron  bars  or  pieces  for  posts ;  any  number  of  them  and  all  shapes, 
of  angle  iron,  of  T  iron,  of  round  iron,  and  of  oval  iron.  I  can't  remem- 
ber the  number  of  shapes  he  gave  me ;  they  were  so  many.  He  had  two 
pieces  in  some  posts  and  four  in  others.  Finally  he  (Linville)  rejected 
all  the  other  pieces  except  these  pieces,  which  we  employed  at  the  Schuyl- 
kill bridge."  And  the  testimony  of  Linville  and  Piper  is  in  substantial 
accord  with  this.  Can  there  be  any  doubt,  in  view  of  this  testimony, 
that  the  efforts  thus  described  were  experimental  merely  as  to  all  the 
forms  of  post  except  the  one  which  was  adopted  ?  The  proo&  show 
further  that  the  sketch  of  the  post,  then  rejected,  but  now  in  controversy, 
was  lost  with  other  sketches,  in  1863,  and  that  it  was  not  reproduced 
until  1865,  when  steps  were  taken  to  obtain  a  patent.  In  the  meantime 
Reeves  had  invented,  "  perfected  and  adapted,''  and  obtained  a  patent 
for  his  post,  and  was  engaged  in  its  manufacture  and  introduction  into 
public  use.  In  point  of  fact,  then,  all  that  Linville  and  Piper  did  before 
the  date  of  Reeves'  patent  can  only  be  regarded  in  the  light  of  experi- 
ment, which  they  abandoned,  and  did  not  take  upiigain  until  the  lapse 
of  more  than  two  years  afler  his  patent  was  issued. 

Whether  the  sketches  made  are  to  be  considered  as  an  incomplete 
invention,  not  prosecuted  with  the  required  diligence,  or  as  an  experi- 
ment actually  abandoned,  they  cannot  impair  the  right  of  Reeves  to  be 
treated  as  the  first  inventor. 

II.  The  publication  of  the  description  and  plates  in  the  AUgemeine 
Bomzeiiung  preceded  Reeves'  invention.  It  is  a  public  work,  and 
describes  the  post  illustrated  by  the  accompanying  drawing  in  such 
Alii,  clear,  and  exact  terms  that  any  one  skilled  in  the  art  to  which  it 
appertains  could  construct  it."  If  Reeves'  post  would  be  the  product 
of  this  description,  his  patent  cannot  be  sustained. 

The  post  described  in  this  work  is  cruciform.  It  consists  of  a  flat  iron 
bar,  which  forms  the  main  part  of  the  column,  with  two  other  flat  bars 
at  right  angles  to  it,  connected  by  means  of  peculiarly  shaped  angle  irons, 
so  that  in  the  centre  of  the  connection  a  hollow  space  is  formed,  which 
produces  an  increase  of  the  rigidity  of  the  column,  while  the  section 
remains  which  is  necessary  for  carrying  the  load.  Now  it  is  apparent 
that  the  single  flat  bar  is  prescribed  as  the  main  part  of  the  column, 
relied  upon  to  bear  up  the  weight  imposed  upon  it,  that  the  two  other 
bars  are  designed  to  furnish  it  lateral  support,  and  that  the  angle  irons, 
while  they  serve  the  purpose  of  connection,  are  further  auxiliary  to  it  by 
giving  it  additional  stiflness.  .  This  I  think  is  the  fair  interpretation  of 
both  Mr.  Bonzano's  and  Mr.  Booth's  translations.  Following  the  de- 
scription, then,  all  these  bars,  or  at  least  the  single  one,  must  necessarily 
be  incorporated  in  the  structure.  To  omit  them' would  be  to  discard  the 
part  prescribed  as  necessary  to  resist  the  compressive  strain  upon  the 
column,  and,  therefore,  to  abandon  the  vital  principle  of  its  construction. 
Indeed,  all  these  constituents  must  be  embodied  in  it  to  fulfil  the  funda- 
mental requirements  of  the  text. 

Now  a  column  thus  constituted  is  not  the  column  of  Reeves.   It  differs 
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from  it  in  the  necessary  elements  which  compose  it,  and  in  the  principle 
of  its  construction  and  operation.  Four  angle  bars  and  at  least  one  flat 
cross  bar  must  be  incorporated  in  its  structure,  while  in  the  Reeves'  col- 
umn, three  flanged  bars,  without  any  cross  bar,  are  required,  and  as  many 
more  as  are  desired  may  be  employed.  The  latter  is  entirely  hollow  and 
must  be  made  so  to  conform  to  the  fundamental  conditions  of  its  con- 
struction. It  corporealizes  the  principle  that  increase  of  diameter  secures 
additional  power  of  compressive  resistance,  and,  therefore,  that  the  metal 
used  in  its  construction  must  be  thrown  out  as  much  as  possible  from  its 
centre  and  concentrated  in  its  periphery.  Its  resisting  power  is  located 
exclusively  in  its  circumference.  Such  a  condition  is  certainly  not  indi 
cated  in  the  German  description  of  that  post.  As  before  stated,  the  bai 
which  traverses  its  diameter  is  an  indispensable  part,  and  as  it  is  described 
as  subject  to  the  greatest  compressive  strain,  corresponding  strength  foi 
resistance  must  be  provided  in  the  diameter  of  the  post  This  is  a  vital 
diversity,  so  that  the  two  posts  can  only  be  identified  by  confounding  the 
distinct  principles  embodied  in  each  of  them. 

In  Reeves'  specification  it  is  said, "  the  stifinees  and  strength  of  columns 
made  in  this  manner  may  be  increased  at  a  very  moderate  expense,  by 
setting  plain  bars  of  iron  between  the  flanges  of  the  bars  a,  a,  a,  a,  and 
riveted  to  them,  and  extending  outward  from  the  centre;  thus,  in  efleot, 
increasing  the  diameter  of  the  column."  Hence  it  is  argued  that  a  post, 
thus  constructed,  is  identical  with  the  post  described  in  the  German  work. 
To  reach  this  conclusion  the  clause  quoted  must  be  construed  as  direct- 
ing the  extension  of  the  bars  set  between  the  flanges  outwardly  from  the 
centre  as  the  beginning,  and  not  outwardly  from  the  flanges. 

The  advantages  contemplated  are  increased  stiflness  and  strength  of 
the  column,  and  it  is  proposed  to  secure  them  by  an  increase  of  its 
diameter  only  in  the  eflect  due  to  an  extension  of  the  iuterpose<i  bars. 
An  increase  of  actual  diameter  by  an  enlargement  of  the  circumference 
to  the  extent  of  the  thickness  of  the  bars  was  not  designed,  because  that 
would  be  due  only  to  the  interposition  of  the  bars  between  the  flanges, 
not,  in  any  sense,  to  their  extension  in  either  direction  beyond  them.  An 
inward  extension  of  the  bars  might  impart  increased  strength  to  the 
column,  but  it  certainly  would  not  lengthen  its  diameter.  As  interior 
braces,  the  extensions  would  doubtless  give  additional  stiflness  to  the 
column,  but  that  would  involve  a  distribution  of  material,  in  conflict 
with  the  general  design  of  the  patenjtee  and  the  tenor  of  his  specification, 
and  would  secure  it  by  an  agency  diflerent  from  the  one  expressly  pre- 
scribed by  him.  An  operative  increase  of  the  diameter,  produced  not 
by  an  expansion  of  the  periphery,  but  by  an  extension  of  the  interposed 
bars,  is  what  the  specification  contemplates.  A  cheap  method  of  prac- 
tically increasing  the  diameter  without  a  corresponding  enlargement  of 
the  whole  circumference  is  the  suggestion.  How  is  this  to  be  attained  ? 
Solely  by  an  exterior  extension  of  the  bars  set  between  the  flanges. 
When  it  is  considered  then  that  the  eflect  of  the  extension  only  in  in- 
creasing the  diameter  was  contemplated,  and  that  this  will  not  be  pro- 
duced by  extending  the  bars  wholly  within  the  column,  the  specification 
must  necessarily  be  taken  to  fix  the  flanges  as  the  starting-point,  whence 
the  bars  are  to  extend  outwardly,  or  away  from  the  centre. 

III.  The  only  remaining  reference  is  the  "  Dreyfuss  Album."   It  is  a 
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book  of  printed  drawings,  representing  difierent  forms  of  iron  fabries 
made  by  a  Pyis  manufiu^turer,  and  b^rs  the  imprint  of  1861.  Under 
•the  head  of oorniers  "  is  a  drawing  representing  a  transverse  section  of 
an  iron  column,  corresponding  with  one  of  the  figures  referred  to  in  the 
apecification  of  Reeves.  When  this  book  was  printed  does  not  appear, 
otherwise  than  presumptively  from  the  imprint  on  its  title  page.  When 
it  was  published  or  put  in  circulation  does  not  appear  at  all,  except  that 
possession  of  it  was  obtained  by  the  respondents  after  the  institutioii  of 
this  suit 

The  15th  section  of  the  patent  act  of  1836 — and  it  has  been  incor- 
tporated  in  the  act  of  1870— provides  that  a  patent  may  be  successfully 
opposed  by  showing  that  the  thing  patented  "had  been  described  in 
aome  public  work  anterior  to  the  supposed  discovery  thereof  by  the 
patentee."  It  is  obvious  that  this  provision  requires — 1st,  a  description 
.of  the  alleged  invention ;  2d,  that  it  shall  be  contained  in  a  work  of  a 
public  character  and  intended  for  the  public ;  and,  3d,  that  this  work 
was  made  accessible  to  the  public  by  publication  before  the  discovery  of 
the  invention  by  the  patentee. 

Whether  the  work  in  evidence  is  a  public  or  only  a  private  work,  in- 
tended merel V  for  private  circulation,  is  £»irly  a  disputable  question.  It 
contains  an  illustration  by  a  drawing  of  the  thing  intended  to  be  repre- 
sented, without  verbal  description ;  and  whether  this  is  a  description  at 
4dl,  or  such  an  one  as  the  act  contemplates,  may  well  be  denied  on  the 
Authority  of  Seymotur  vs.  Oahome,  11  Wall.  516,  and  the  cases  there  re- 
ferred to  with  approval.  But  it  is  unnecessary  to  decide  these  questionsi, 
as  the  proof  is  ancient  in  another  essential  particular^  It  is  not  shown 
that  the  work  was  published  before  the  date  of  the  complainant's  patent 
This  must  be  directly  proved.  It  is  not  deducible  from  the  imprint  oil 
the  title  page.  That  the  work  was  then  printed  may  be  inferred  from 
this  imprint ;  but  when  it  was  put  in  circulation  or  offered  to  the  public 
is  a  distinct  fact,  which  must  be  proved  independently.  The  intended 
circulation  of  a  book  of  a  public  nature  may  be  presumed  from  its  being 
put  into  print ;  but  it  does  not  follow  that  a  work,  such  as  the  one  in 
question,  was  made  accessible  to  the  public  as  soon  as  it  waa  printed,  or 
tnat  it  was  actually  published  at  all.  As  it  does  not  appear  that  this 
book  was  published  before  the  patentee's  invention,  as  evidence  it  is  al- 
together inoonsequentiaL 

The  complainant  b  entitled  to  an  allowance  of  the  prayers  of  his  bill, 
and  a  decree  will,  therefore,  be  entered  for  a  perpetual  injunction  and 
an  account  with  costs. 

Otorge  Harding  and  £.  C.  McMurtrie,  Esqs.,  for  complainants. 

C.  JB.  Oollier  and  Theodore  Ouyler,  Esqs.,  for  respondents. 

[Leg.  Int,  Vol.  29,  p.  125.] 

The  Keystone  Bridge  Ck>.  vs.  The  Phoenix  Iron  Coicpaiiy. 

A  mannfactnrer  of  patented  iron  bars  is  not  liable  as  an  infHnger,  where  the  bars  are 
used  by  others  in  eonstracting  a  bridge. 

Opinion  delivered  April  1, 1872,  by 

McKennan,  C.  J.— The  opinion  just  read  in  the  case  of  Beeves  vs. 
The  Keystone  Bridge  Company,  renders  it  unnecessary  to  consider  the 
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alleged  iDfringement  of  the  seeood  claim  of  Linville's  patent  of  1862, 
and  the  first  claim  of  the  patent  of  Linville  and  Piper  of  1865.  The 
only  claims  of  these  patents  which  H  is  necessary  to  notice  relate  to  the 
lower  chord  bars  or  truss  bridge  structures.  It  is  in  the  use  of  these 
bars  that  the  infringement  is  alleged  to  consist. 

The  first  claim  of  the  patent  of  1862  is  for  the  construction  of  the 
lower  chords  of  trun  bridges  of  series  of  eye  bars,  wide  and  thin,  drilled 
^e  bars,  applied  on  edge  between  ribs  on  the  bottom  of  the  posts,  etc. 
The  form  of  the  bars  is  of  the  essence  of  the  claim — wide  and  thin  bars 
only  are  claimed — and,  as  the  only  proof  of  infringement  is,  that  the 
respondents  ^ade  eye  bars  round  in  section,  which  were  used  in  the 
Lasalle  bridge,  to  p^^rm  the  functions  of  tension  chords,  the  patent  of  • 
1862  may  be  dismissed  from  further  consideration. 

The  third  claim  in  the  patent  of  1865  is  for  ''the  use,  for  the  lower 
chords  of  truss  frames,  of  wide  and  thin  rolled  bars,  with  enlarged  ends, 
formed  by  upsetting  the  iron  when  heated  by  compression  into  moulds 
of  the  required  shape."  As  the  respondents  are  proved  to  have  made 
only  round  chord  bars,  which  were  used  in  the  Lasalle  structure,  it  may 
well  be  doubted  that  they  have  infringed  this  claim  ;  and  especially  as 
they  are  not  employed  or  adapted  to  give  vertical  support  to  the  road- 
way, which  is  an  important  function  of  the  complainant's  Jower  chords, 
and  is  the  reason  of  their  peculiar  conformation.  But  waiving  this,  and 
assuming  that  the  eularged  ends  of  the  respondent's  chord  bars  are 
formed  as  described  in  the  claim,  it  is  not  to  be  doubted  that  the  patent 
is  limited  to  the  we  of  the  chords  in  bridge  structures.  This  is  dis- 
tinctly set  forth  in  the  specification,  where  it  is  stated  that we  do  not 
plaim  the  upsetting  of  bars  in  the  manner  described,  nor  any  peculiar 
mode  of  performing  the  operation,  but  merely  the  use  of  chord  bars  for 
bridges,  the  ties  of  which  are  thus  formed,  so  as  to  give  additional 
strength  to  the  bar  where  it  is  bo  much  needed."  The  exclusive  right 
to  make  chord  bars  in  any  mode  is  distinctly  disclaimed ;  only  their 
use,  when  formed  as  described,  is  appropriated  by  the  patentees  and  for- 
bidden to  others.  They  in  effect  declare  that  any  one  may  lawfully 
make  the  bars,  and  that  no  encroachment  upon  their  rights  is  com- 
mitted until  the  bars  are  used  by  being  put  into  a  bridp^e. 

Now  tl^e  respondents  are  iron  manufacturers,  and  it  is  shown  that  the 
bridge  at  Lasalle,  Illinois,  was  built  by  Kellogg  &  Clark,  who  obtained 
the  iron  for  it  from  the  respondents,  and  that  the  bottom  chords  used  in 
it  were  like  those  claimed  by  the  complainants.  This  is  all  the  proof 
of  infringement,  and  I  think  it  falls  far  short  of  fixing  any  account- 
ability upon  the  respondents.  They  made  the  bars,  but  did  not  use 
them — Kellogff  A  Clark  did  that.  They  did  only  what  they  had  a  legal 
right  to  do,  and  did  not  thereby  assume  any  responsibility  for  the  wrongful 
acts,  or  become  involved  in  the  unlawful  purposes  of  others.  Nor  can 
this  responsibility  be  imposed  upon  them,  because  privity  with  a  wrong- 
doer is  not  necessarily  to  be  inferred  from  the  exercise  of  a  legal  right. 

My  attention  has  been  called  to  the  opinion  of  Judge  Woodruff  in  the 
case  of  Wallace  &  Sens  vs.  Holmes  and  others,  reported  in  the  OflScial 
Gazette  of  the  Pat.  Off.,  Vol.  I.  No.  6.  The  case  is  a  peculiar  one.  It 
involved  the  infringement  of  a  patent  for  an  improv^  lamp-burner  in 
combination  with  a  chimney,  where  the  respondents  made  and  sold  the 
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burner  alone,  leaving  the  purchaser  to  supply  the  chimney,  without  which 
such  bunier  is  useless.  And  it  was  held  that  all  y^ho  were  engaged  in 
the  manuflEhcture  of  the  different  parts  of  the  combination,  and  using  it 
thereafter,  were  infringers,  for  the  reason  that  "all  are  tortfeasors  engaged 
in  a  common  purpose  to  infringe  the  patent,  and  actually  .by  their  con- 
certed action  producing  that  result."  Now,  can  it  be  doubted  that,  if 
the  respondents  there  had  been  licensed  by  the  patentee  to  make  and 
sell  his  improved  burner,  aud  this  was  all  they  did,  the  result  would 
have  been  different?  And  yet  this  is  substantially  the  attitude  of  the 
respondents  here.  By  clear  implication,  the  patentees  have  authoriied 
the  respondents  to  make  and  sell  the  chord  bars  desc^bed  in  th^ 
patent,  and  have  declared  that  only  those  who  use  them  as  lower  chords 
m  bridge  construction  can  be  called  to  account  for  infringement.  Hav- 
ing, therefore,  exercised  the  conceded  rights  of  manufacturers  only,  the 
irespondents  cannot,  by  any  strained  inferences,  be  implicated  in  the 
wrongful  acts  of  others. 

The  bill  must,  therefore,  be  dismissed  with  costs. 

C  B,  Collier  and  Theodore  Qayler,  Esqs.,  for  complainants. 

George  Harding  and  R.  G.  McMuririe,  Esqs.,  for  respondents. 


The  object  and  effect  of  McDowell  patent  of  April  28,  1863,  the  form  of  cons^c- 
tion,  and  mode  of  operation,  differ  essentially  from  those  of  Stuart  St  Wemys' 
patent  for  **  improved  guard-plates  for  stoves,"  dated  May  18,  1868,  and  a  license 
from  McDowell  is  no  defence  to  an  action  for  Infringement  of  the  Stuart  A  Wemys* 
patent 

In  equity.    Opinion  delivered  October  14, 1872,  by 
McKennan,  C.  J. — The  complainants  are  assignees  of  Stuart  & 
Wemys,  of  letters  patent  for  an  "improved  guard-plate  for  stoves," 
dated  May  18, 1868,  with  the  infringements  of  which  the  defendants 
are  charged. 

It  is  not  denied  in  the  answer,  that  the  defendants  have  been  engaged 
in  the  manufacture  and  sale  of  guard-plates,  in  every  material  particular 
of  construction  and  effect,  like  the  one  described  in  the  patent;  but  they 
deny  merely  that  their  guard-plates  produce  the  effect  of  directing  the 
radial  heat  downward  towards  the  floor,  which  is  claimed  by  the  com- 
plainants as  a  peculiar  merit  of  their  patented  guard-plate.  The  com- 
plainants might,  therefore,  fairly  have  regarded  the  answer  as  admitting 
the  fact  of  infringement.  Not  so  treating  it  they  have  produced  ample 
proof,  that  the  guard-plates  made  bv  the  defendants  are  substantial 
imitations  of  their  oyrn  ;  and  so  that  their  rights  have  been  infringed 

In  justification  of  this  infringement  the  defendants  set  up  a  license 
from  W.  L.  McDowell,  to  whom  letters  patent,  dated  April  28, 1863, 
were  granted,  and  allege  that,  in  the  construction  of  their  guard-plat^, 
they  have  conformed  to  the  method  indicated  in  that  patent.  It  is 
unnecessary  however  to  consider  this  license,  because  it  can  have  no 
independent  eflScacy  in  protecting  the  defendants.  If  Mr.  McDowell's 
invention  is  not  the  same  as  that  of  Stuart  &  Wemys,  he  could  confer 
no  right  upon  any  one  to  appropriate  the  invention  of  the  latter.  If 


[Leg.  Int.,  Vol.  29,  p.  332.] 

Stuart  &  Petebson  va,  Shants  &  Keelet. 
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both  are  identical  in  principle,  construction  and  operation,  the  patent 
of  Stuart  &  Wemys  is  void,  because  it  is  subsequent  to  McDowell's, 
and  the  defence  of  respondents  is  complete,  irrespective  of  the  license. 
The  only  material  inquiry  then  is,  whether  the  patent  of  McDowell 
describes  the  same  invention  described  ^d  claimed  in  the  patent  of 
Stuart  <fe  Wemys. 

Two  objects  are  aimed  at  in  the  complainant's  invention :  1,  the  con- 
cealment of  the  fire-pot  of  the  stove,  and  2,  the  direction  of  the  radiant 
heat  downward  towards  the  floor.  These  objects  ^re  effectuated  by  the 
employment  of  a  guard-plate  consisting  of  a  senes  of  projections  or 
deflecting  shields,  united  by  ornamental  tracery,  and  so  arranged  as  to 
leave  open  spaces,  above  and  outward  from  which  the  projections  extend. 
The  fire-pot  is  thus  poncealed  from  view,  and  the  horizontal  and  upward 
radiation  of  heat  is  intercepted,  only  those  rays  which  have  a  downward 
direction  being  allowed  to  pass  freely  through  the  chimneys.  This  is 
very  concisely  stated  by  Dr.  Cresson  in  his  deposition,  in  which  he  says, 
**  in  the  complainant's  patent,  I  find  the  fire-pot  surrounded  by  a  shield 
with  perforations ;  these  perforations  are  shielded  with  a  projecting  cover 
or  roof,  which  conceals  the  fire-pot  from  the  eye,  when  looked  at  from  a 
distance  of  several  feet  above  the  floor,  and  cuts  off  a  majority  of  the 
rays  of  radiant  heat,  which  would  otherwise  be  given  off  in  an  u(»ward 
direction  or  above  a  horizontal  line,  at  the  same  time  they  permit  the 
rays  of  radiant  heat,  that  will  pass  through  these  openings,  to  impinge 
upon  the  floor  and  upon  objects  somewhat  above  it  The  radiant  rays 
that  I  refer  to  are  those  given  out  by  the  fire-pot  itsel£  These  covers 
to  the  openings  act  at  the  same  time  as  reflectors  of  a  portion  of  radial 
heat,  giviug  it  a  downward  direction." 

The  object  of  the  McDowell  invention  is  avowedly  different  In  his 
specification  he  says,  in  nearly  all  the  stoves  in  common  use,  especially 
those  having  cast-iron  fire-boxes  or  cylinders,  the  heat  is  permitted  to 
radiate  horizootally,  and  the  said  cylinders  being  generally  kept  red 
hot,  there  is  consequently  danger  of  their  charring  or  *  setting  nre*  to 
one's  clothing,  or  any  combustible  substance  in  its  vicinity.  The  stoves 
used  in  railroad  cars  especially  are  generally  subject  to  this  very  objec- 
tionable ^feature.  To  obviate  this  objection  in  a  perfect  manner,  and 
without  preventing  the  required  diffusion  of  the  radiating  heat  through 
the  air  around  the  stove,  is  the  object  of  my  invention." 

This  object,  is  accomplished  by  "  making  the  fender  of  a  series  of 
deflectors,  consisting,  of  short,  hollow  frustrums  of  cones,  or  other  suit- 
able forms  of  sheet  metal,  and  arranging  them  around  the  outer  side  of 
the  fire  cylinder  or  box,  so  as  to  be  supported  together  upon  the  said 

Eerforated  supplementary  top  plate  of  the  base,  leaving  sufficient  spaces 
etween  the  said  deflectors,  and  between  the  latter  and  the  stove,  for  the 
hot  air  to  pass  obliquely  outward  and  upward  from  the  cylinder  or  fire- 
box, into  the  surrounding  external  air." 

These  devices  are  distinguishable,  therefore,  not  only  in  their  form  of 
construction,  but  also  just  as  essentially  in  their  intended  mode  of  opera- 
tion and  the  effects  to  be  produced  by  them.  In  the  one  case  the 
inventor  proposed  to  permit  the  passage  only  of  those  rays  of  heat  from 
a  stove  cylinder  which  have  a  downward  direction,  thereby  causing 
them  to  impinge  upon  the  floor  and  upon  object^  somewhat  above 
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it,  upon  the  hypothesis  that  their  fiinction  in  heating  an  apartment 
would  thus  be  most  usefully  and  effectually  performed,  and  so  be 
adapted  the  form,  construction  and  operation  of  bis  mechanical  device 
to  that  eud.  On  the  other  hand  it  was  proposed  to  prevent  the  hori- 
zontal radiation  of  heat  from  the  fire-box  of  a  stove,  and  thus  avert  the 
danger  of  burning  combustible  substances  in  its  vicinity,  and  to  allow 
the  heated  air  around  the  stove  to  pass  only  obliquely  outward  and 
upward  into  the  external  atmosphere,  and  the  inventor  devised  a 
mechanical  contrivanee  peculiar  in  its  structure  and  mode  of  operation 
to  effect  his  purpose.  Constructed,  therefore,  upon  different  theories, 
and  intended  for  the  production  of  different  primary  results,  and  with 
peculiar  mechanical  adaptations,  the  inventions  in  question  fall  into 
distinct  categories,  and  so  are  distingukhable  in  form,  design  and  mode 
of  operation  from  each  other. 

Of  the  efficiency  of  the  complainant's  invention,  either  in  the  light  of 
its  practical  success,  or  of  the  conformity  of  its  alleged  mode  of  opera- 
tion to  the  scientific  laws  which  govern  the  radiation  of  heat,  it  is 
scarcely  necessary  to  speak.  Its  utility  seems  to  be  demonstrated  by 
the  fact  that  its  manufacture  in  large  numbers  was  ^lly  justified  by  the 
public  recognition  of  its  merits  and  its  preferential  use,  while  but  a  very 
small  number  of  the  McDowell  improvement  has  ever  been  made  or 
sold.  It  may,  therefore,  be  assumed  that  the  effects  claimed  to  be  pro- 
duced by  it  are  produced  to  a  useful  and  valuable  extent  There  may 
be  scientific  reasou  for  denying  the  positive  agency  of  the  shields  in 
deflecting  the  radiant  heat,  which  is  projected  against  them  towards  the 
floor,  but  this  is  true  only  in  a  narrow  sense  and  by  a  very  literal  inter- 
pretation of  the  patent  They  certainly  serve  the  inventor's  purpose  of 
intercepting  upward  and  horizontal  radiation,  and  permitting  the  escape 
only  of  those  rays  which  have  a  downward  tendency.  Understood  u 
the  sense  which  the  inventor's  theory  indicates,  they  exert  at  least  a 
passive  agency  in  directing  the  heat  to  the  floor,  where  it  is  roost  avail- 
able for  proper  dissemination  through  the  apartmept  to  be  heated. 
A  decree  will  therefore  be  entered  for  an  injunction  and  an  account 
HowBon  and  Furman  Skeppard^  Esqs.,  for  plaintifik 
F.  Wolje,  Esq.,  for  defendants.  ^ 

[Leg.  Int.,  Vol.  29,  p.  348.] 

Chaboj  v8.  The  American  Button-hole  and  Over-seamino 

Company. 

a  patentee,  while  in  defendants'  emploTment,  made  certain  experiments  at  their  ex- 
pense,  for  the  results  of  which  he  subseouently  obtaiDcd  a  patent.  Befure  tbiss 
contract  was  made  between  patentee  and  aefendants  for  the  manufacture  for  defend- 
ants of  a  certain  number  of  articles  afterwards  so  patented,  and  the  transfer  to  de- 
fendants of  the  tools  used  in  their  manuikcture :  Held,  that  from  these  fadts,  a  lioenie 
to  the  defendants  to  continue  the  manufacture  after  patent  must  be  oondusively 
presumed. 

In  equity.    Opinion  delivered  October  25,  1872,  by 
MoKENNAN,  C.  J. — ^The  decision  of  this  cause  turns  upon  the  applica- 
bility of  a  rule  of  law,  settled  by  the  highest  authority,  to  the  facts  pie- 
sented  in  the  proofs. 

The  defendant  is  a  corporation,  and  has  been,  for  a  number  of  yean, 
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engaged  in  the  manu&cture  and  sale  of  sewing  machines.  In  1866  the 
complainant  went  into  the  service  of  the  defendant  as  foreman.  During 
the  period  of  his  employment  he  was  engaged  in  experiments  with  the 
tools  and  materials  of  his  employer,  which  resulted  in  the  production  of 
the  devices  for  which  he  obtained  a  patent  on  the  12th  of  May,  1868,  in 
pursuance  of  an  application  dated  January  27,  1868^  After  he  had 
invented  these  devices,  and  while  he  was  in  the  service  of  the  defendant, 
between  October,  1866,  and  August,  1867,  he  made  a  number  of  sewing 
machines  for  it,  which  embodied  his  subsequently  patented  improve- 
ments.   For  his  services  during  this  period  he  was  fully  compensated. 

On  the  80th  of  September,  1867,  he  entered  into  a  written  contraet  with 
the  defendant,  by  which  he  stipulated  to  make  for  it,  at  a  fixed  price,  not 
less  than  five  thousand  of  its  machines,  known  as  the  combination  button- 
hole and  sewing  machines,  to  be  in  all  respects  equal  lo  a  specimen 
selected  as  a  standard.  This  specimen  machine  had  m  it  the  devices,  for 
which  the  complaiuant  afterwards  obtained  a  patent  The  contract  also 
provided  for  the  free  use  by  the  complainant  of  the  defendant's  factory, 
machinery  and  tools,  and  for  the  inipply  by  the  defendant  of  power,  light, 
and  all  the  materials  necessary  to  be  used  in  making  these  machines.  It 
also  provided,  that  any  machinery  or  tools  bought  or  made  by  the  com- 
plainant, partly  or  wholly  at  his  own  cost,  for  the  purpose  of  facilitating 
the  fulfilment  of  the  contract,  should,  at  the  close  thereof,  be  the  prop- 
erty of  the  defendant,  and  be  paid  for  at  a  price  to  be  adjusted  according 
to  the  terms  of  the  contract.  This  contract  seems  to  have  been  fully 
executed  on  both  sides,  and  the  relations  established  by  \t  to  have  been 
terminated  by  the  mutual  consent  of  the  parties. 

Now,  the  question  is,  do  these  facts  amount  to  a  "  consent  and  allow- 
ance *'  by  the  complainant  of  the  use  of  bis  inventions  by  the  defendant  ? 

In  McClurg  vs.  Kingaland,  1  How.  202,  where  the  patentee  was  in  the 
employment  of  the  defendants  at  a  weekly  compensation,  and  while  so 
employed  made  experiments  at  their  expense,  which  resulted  in  the  dis- 
covery of  an  improved  method  of  castmg  iron  rollers ;  where  he  con- 
tinued to  use  his  new  methods  in  making  roHers  for  them  for  four  qionths, 
at  increased  wages,  before  he  applied  for  a  patent,  proposed  to  the  defend- 
ants to  purchase  his  right,  and  take  out  a  patent  which  they  declined, 
and  made  no  demand  on  them  for  thus  using  his  improvement,  nor  gave 
them  any  notice  not  to  use  it  until  a  misunderstanding  occurred  betwe^ 
them  ;  it  was  held,  that  these  facts  would  fully  justify  the  presumption 
of  a  license,  a  special  privilege,  or  grant  to  the  defendants,  to  use  the 
invention ;  that  the  facts  amounted  to  a  'consent  and  allowance  of  such 
use,'  and  show  such  consideration  as  would  support  an  express  license  or 
grant,  or  call  for  the  presumption  of  one  to  meet  the  justice  of  the  case, 
by  exempting  them  from  liability." 

Now,  it  seems  to  me,  that  the  facts  in  ihis  case  call  more  imperatively 
for  the  presumption  of  a  license  than  in  McClurg  vs.  Kingsland,  The 
complainant's  experiments  were  carried  on  in  the  defendant's  factory  and 
at  its  expense,  and  while  he  was  in  its  employment  in  an  advanced  posi- 
tion. After  he  had  brought  them  to  a  successful  issue,  he  incorporated 
bis  new  devices  in  machmes,  which  were  constructed  under  his  super- 
intendence in  the  defendant's  factory,  and  so  he  continued  to  do  for  more 
than  four  months,  until  he  made  the  written  contract  before  referred  to. 
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If  the  rule  stated  in  McClurg  vs.  Kxngdand  is  to  be  followed,  these  &ct8 
are  sufficient  to  justify  the  presumption  of  a  license  to  the  defendant,  to 
make  and  use  the  complainant's  invention.  But  that  presumption  is 
strengthened  by  the  terms  of  the  written  contract  It  provided  for  the 
manufacture  of  a  large  number  of  machines  by  the  use  of  the  defendant's 
factory,  machinery,  tools  and  materials,  the  labor  expended  upon  them, 
and  the  complainant's  services  alone  being  supplied  by  him,  and  for  these 
his  compensation  was  fixed  by  the  contract  These  machines  were  iu- 
tended  to  be  and  were  actually  sold  and  distributed  throughout  the 
country  as  the  defendant's  machmes.  Whatever  degree  of  popular  favor 
might  be  secured  for  them,  as  the  result  of  their  peculiar  features  of 
construction  and  operation,  it  is  obvious  that  this  was  the  expected  source 
of  profit  to  the  defendant,  and  the  inducing  motive  on  its  part,  to  enter 
into  the  contract.  When  they  had  been  introduced  into  general  use  by 
the  defendant's  efforts,  were  known  distinctly  as  its  machines,  and  a 
growing  market  for  them  had  been  established,  it  is  not  a  fair  inference 
that  the  parties  intended  that  the  advantages  thus  gained  by  the  defend- 
ant should  be  lost,  when  the  number  of  machines  contemplated  by  the 
written  contract  should  be  supplied.  On  the  contrary,  it  is  stipulated 
that  the  machinery  and  tools  bought  or  made  by  the  complainant  should, 
at  the  termination  of  the  contract,  become  the  property  of  the  defendant, 
upon  payment  to  him  of  their  value,  ascertain^  in  the  method  provided 
for.  The  chief,  if  not  the  only  value  of  a  portion  of  these  tools  consisted 
in  their  special  adaptation  to  the  production  of  the  complainant's  patented 
devices.  Without  the  right  to  use  them,  there  is  no  apparent  reason 
why  provision  should  be  made  for  their  transfer  to  the  defendant  for  a 
price  measured  by  their  real  value.  Does  not  this  stipulation  then 
impart  an  understanding  on  both  sides,  that  the  defendant  might  employ 
these  tools  for  the  uses  for  which  they  were  peculiarly  adapted  ? 

Considering  all  these  circumstances  in  their  just  significance,  I  think 
the  case  is  brought  within  the  dominion  of  the  rule  stated  in  MeClurg 
vs.  Kingsland,  and  that  the  complainant  must  be  presumed  to  have  con- 
sented to  and  allowed  the  use  of  his  inventions  by  the  defendant 

The  bill  must  therefore  be  dismissed  with  costs. 

H,  T.  Fenton  and  l\irman  Sheppard,  Esqs.,  for  plaintiff. 

Charles  B,  Collier,  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  29,  p.  357.] 

District  of  New  Jersey. 

Seymour  et  aL  vs.  Marsh  et  al. 

Patent — Infringement— Account 

In  equity.    Opinion  delivered  October  25,  1872,  by 
McKennan,  C.  J. — On  the  Ist  of  July,  1851,  letters  patent  were 
granted  to  Aaron  Palmer  and  S.  G.  Williams  for  "improvement  in 
grain  harvesters."    This  patent  was  reissued  in  divisions,  one  of  which 
was  numbered  1682,  which  was  extended  for  seven  years  from  July 
1865. 

On  the  8th  of  July,  1851,  William  H.  Seymour  obtained  a  patent  for 
an  "improvement  on  reaping  machines/'  which  was  also  reissued  in 
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divisioiiB,  two  of  which  were  numbered  72  and  1683,  and  were  extended 
for  seven  years  from  July  8, 1866. 

The  title  to  these  several  reissued  and  extended  patents,  1682,  72  and 
1683,  has  been  duly  vested  in  the  complainants,  and  they  constitute  the 
subjects  of  the  present  contention. 

These  patents  embrace  several  claims,  the  three  following  of  which 
only  are  the  defendants  charged  with  having  infringed. 

1.  The  claim  of  1682,  which  is  for  ''a  combination  of  the  cutting 
apparatus  of  a  harvesting  machine  with  a  quadrant-shaped  platform, 
arranged  in  the  rear  thereof,  and  a  sweep  rake  operated  by  mechanism 
in  sucn  a  manner  that  its  teeth  are  caused  to  sweep  over  the  platform  in 
carves  when  acting  on  the  grain,  these  parts  being  and  operating  sub- 
stantially as  set  forth  in  the  specification." 

2.  The  claim  of  No.  72,  for  a  quadrant^haped  platform,  arranged 
relatively  to  the  cutting  apparatus,  substantially  as  described,  and  for 
the  purpose  set  forth." 

3.  The  claim  of  1683  for  the  combination  in  a  harvesting  machine, 
of  the  cutting  apparatus,  with  a  quadrant-shaped  platform  in  the  rear  of 
the  cutting  apparatus,  a  sweep  rake  mechanism  for  operating  the  same, 
and  devices  tor  preventing  the  rise  of  the  rake  teeth  when  operating  on 
the  grain  ;  these  five  members  being  and  operating  substantially  as  set 
forth." 

The  defendants  resist  the  complainants'  right  to  a  decree  upon  the 
grounds,  that  the  reissued  patents  are  havalid;  that  the  inventions 
claimed  are  not  novel ;  that  such  inventions  will  not  work  practically ; 
and  that  they  are  not  infringers. 

The  rule  by  which  the  vafidity  of  reissued  patents  is  to  be  determined 
is  well-defined  and  familiar.  It  restricts  the  inquiry  to  a  comparison  of 
the  terms  and  import  of  the  original  and  reissued  letters,  and  a  consider- 
ation of  the  patent  office  drawings  and  model.  If  from  these  it  results 
that  the  invention  claimed  in  the  reissue  is  substantially  described  or 
indicated  in  the  original  specifications,  .drawings  or  model,  the  very  case 
for  which  the  act  of  Congress  was  intended  to  provide  was  shown  to 
exist,  and  any  change  in  the  description  or  claims,  which  is  necessary  to 
effectuate  the  invention,  is  within  its  sanction.  In  Seymour  vs.  Osborne, 
11  Wad.  544,  the  court  says,  "power  is  unquestionably  conferred  upon 
the  commissioner  to  allow  the  specification  to  be  amended,  if  the  patent 
is  inoperative  or  invalid,  and  in  that  event  to  issue  the  patent  in  proper 
form  ;  and  he  may,  doubtless,  under  that  authority,  allow  the  patentee 
to  redescribe  his  invention,  and  to  include  in  the  description  and  claims 
of  the  patent,  not  only  what  was  well  described  before,  but  whatever  else 
was  suggested  or  substantially  indicated  in  the  specification  or  drawings, 
which  properly  belonged  to  the  invention,  as  actually  made  and  per- 
fected.'^ ... 

Now  if  the  inventions  claimed  in  the  several  reissues  in  question  were 
suggested  or  substantially  indicated  in  the  original  specifications,  it  is 
clear  that  the  specifications  might  be  amended  so  as  to  fully  describe  them, 
and  the  claims  employed  so  as  distinctly  to  embrace  them. 

To  ascertain  this,  it  is  altogether  unnecessary  to  institute  a  compara- 
tiveanalysis  of  the  original  and  reissued  patent,  because  it  is  plain  upon 
inspection,  that  the  quadrant-shaped  platform,  arranged  as  described. 
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claimed  in  reissue  72,  and  the  combinations  claimed  in  1682  and  1683, 
are  represented  in  the  descriptions  and  models,  and  illustrated  by  the 
drawings  filed  with  the  original  applications,  and  because  this  is  dis- 
tinctly proved  hj  the  defendants'  expert  witness.  Homer  P.  K.  Peck. 
This  being  so,  it  is  no  objection  to  the  validity  of  the  reissues,  that  their 
claims  are  broader  than  those  of  the  original  patents ;  or  that,  in  view  of 
the  state  of  the  act,  these  claims  are  broader  than  the  patentee's  inven- 
tion. The  very  object  of  the  act  of  Congress  is  to  authorize  such  en- 
largement of  the  description  and  claims  of  the  reissue,  as  to  cover  the 
invention  indicated  in  the  original,  and  the  latter  branch  of  the  objec- 
tion can  only  affect  the  reissue  by  avoiding  the  original  patent  for  want 
of  novelty  of  the  invention.  It  cannot  avail  the  defendants,  unless  it 
reaches  back  to  the  date  of  the  original  patent,  and  is  founded  upon  proof 
that  the  invention  then  indicated  was  not  void.  It  certainly  cannot  be 
invoked  against  the  authority  of  the  commissioner  to  allow  an  amended 
specification  and  to  grant  a  reissue  patent  upon  it,  and  upon  this  ground 
aJone  can  a  reissue  be  adjudged  to  be  ultra  vires. 

That  a  machine,  when  first  applied  in  practice,  does  not  perfectly 
accomplish  the  work  for  which  it  was  designed,  or  does  not  accomplish 
all  that  its  invention  supposed  it  would,  is  not  enough  to  secure  its  rejec- 
tion as  a  patentable  invention.  Correction  of  delects  arising  from  im- 
perfect material,  and  not  involving  reorganization  of  the  machine,  will 
not  change  its  fundamental  character,  and  subject  it  to  condemnation  as 
impracticable  in  its  original  condition.  Taken  as  a  whole  in  its  con- 
struction and  operation,  if  it  is  an  advance  upon  the  state  of  the  art  to 
which  it  appertains,  furnishing  a  better,  though  still  imperfect  method 
of  performing  a  useful  function  than  was  before  available,  it  is  not  to  be 
discarded  as  destitute  of  patentable  worth.  The  proofs  in  this  case  show 
no  more  than  that,  when  the  complainants  first  put  their  machine  in 
operation,  some  of  its  parts  were  unequal  to  the  strain  upon  them,  and 
the  rake  was  not  heavy  enough  to  hold  itself  steadily  in  the  gravel.  The 
weak  parts  were  strengthened,  and  a  spring  was  added  to  hold  the  rake 
down,  and  the  proof  is  plenary,  that  then  a  large  number  of  machines 
was  made  and  sold,  and  that  they  were  successfully  operative. 

It  is  said,  however,  that  this  was  a  remodellin?  of  the  machine,  and 
that  it  was  not  then  the  same  machine  described  in  the  patent.  But 
there  was  not  the  least  change  in  its  organization.  It  embodied  still  the 
precise  devices  and  combinations  claimed  in  the  patents,  arranged  as 
there  described,  with  only  such  amendments  as  were  conducive  to  its 
more  perfect  efliciency.  If  any  one  else  had  constructed  a  reapbg 
machine,  with  a  quadrant-shaped  platform,  and  the  combination  ol 
elements  claimed  by  the  patentees,  and  had  made  the  saws,  by  which  the 
rake  is  operated,  of  suflScient  strength  to  bear  the  strain  upon  them,  and 
had  applied  a  spring  or  other  device  to  hold  thfe  rake  down,  can  there  be 
any  doubt  that  he  would  be  an  infringer?  He  would  be  rightly  so 
treated  for  the  reason,  that  he  had  appropriated  the  combinations  claimed 
by  the  patentee,  and  that  the  changes  made  by  him  did  not  constitute 
a  new  or  different  invention.  The  same  efiTect  only  is  due  to  the  acts  of 
the  patentees,  and  while  they  have  retained  the  constituents  and  organi- 
zation of  their  invention,  they  have  made  it  more  efficient  in  opmtion, 
by  strengthening  its  weaker  parts,  and  by  the  use  of  auxiliary  me- 
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dianism,  to  hold  the  rake  steadily  in  its  place.  It  is  clear  that  by  so 
doing,  the  identity  of  their  inyention  has  not  been  changed,  nor  has  it 
been  abandoned  or  withdrawn  fWim  the  protection  of  their  patents.  Nor 
is  this  conclasion  to  be  repelled  by  the  speculative  opinions  of  experts, 
mechanical  or  professional,  that  the  invention  as  described  in  the  original 
specification  would  be  impracticable.  Founded,  as  they  are,  upon  a  very 
literal  and  narrow  construction  of  the  patent,  they  are  of  but  little  value, 
when  weighed  against  the  demonstration  of  actual  results. 

The  novelty  of  the  inventions  in  question  is  constructed  upon  the 
ground,  that  they  were  anticipated  by  the  attachment  of  a  circular  plat- 
form to  a  McCormick  reaper  by  Brinckerhoff,  by  the  construction  of 
Burrall  reapers  by  Joseph  Hall,  and  by  machines  constructed  by  Plaff, 
McCormick,  and  Hussey.  Of  the  two  first  of  these,  it  is  only  necessary 
to  say,  that  the  weight  of  evidence  is  decidedly  against  the  fact  testified 
to  by  Brinckerhoff*,  and  that  the  construction  of  Burrall  reapers  by  Hall, 
prior  to  the  complainants'  invention  in  'i849,  is  satisfactorily  disproved. 

The  other  exhibits  were  before  the  Supreme  Court  in  the  case  of  Sey- 
numr  vs.  Osbamey  11  Watts,  516,  in  which  the  same  patents  involved  in 
this  case  were  in  controversy,  and  were  fully  considered  and  examined 
by  the  court  Although  the  judgment  pronounced  is  not  conclusive  in 
this  case,  yet  the  opinion  of  the  court,  even  as  to  matters  of  fact,  is 
entitled  to  the  respect  which  is  due  to  the  high  character  of  the  tribunal 
and  to  its  careful  analysis  of  the  proois.  And  especially  ought  it  to  be 
accepted  as  definitive  in  this  court  when  I  have  heard  no  argument  to 
produce  a  doubt  of  the  soundness  of  its  conclusions  or  to  lead  me  to 
suppose  that  they  would  not  be  reAeserted  upon  the  evidence  iu  this 
case.  I  must,  therefore,  hold  that  the  Piatt  &  McCormick  reapers 
did  not  embody  the  complainants'  inventions  and  did  not  disprove  tneir 
novelty. 

Additional  evidence  has  been  produced  in  this  case  in  reference  to  the 
construction  by  Hussey  of  reaper^s  with  a  quadrant-shaped  platform.  In 
Seymour  vs.  Osborne,  the  proof  was  that  one  machine  only  embracing 
this  feature  was  constructed  by  Hussey  in  the  fall  of  1848,  and  it  was 
adjudged  by  the  court  to  be  an  experiment  which  was  abandoned. 
Thomas  J.  Lovegrove,  who  was  examined  as  a  witness  in  that  case,  and 
omitted  all  mention  of  a  quadrant-shaped  or  curvilinear  platform  on  a 
Hussey  machine,  testifies  now  that  Hussey  attached  to  the  back  of  the 
platform  of  some  of  his  machines  an  additional  angular  piece  which 
finally  developed  itself,  in  1847  and  1848,  into  a  part  of  a  circle,  the 
guide  board  oeing  sawed  so  that  it  could  be  easily  bent  He  was  re- 
minded of  this  after  the  lapse  of  more  than  twenty-three  years  by  read- 
ing the  depositions  of  the  two  witnesses  who  testified  in  regard  to  the 
Hussey  machine  in  Seymour  vs.  Osborne.  Even  if  such  remarkable 
obliviousness  and  such  a  lapse  of  time  do  not  impair  the  credibility  of 
his  testimony,  he  is  altogether  indefinite  as  to  the  number  of  machines 
made  with  the  curvilinear  attachment  or  as  to  the  fact  that  any  one  of 
them  was  sold  or  used.  The  only  one  of  which  he  speaks  with  any  dis- 
tinctness is  the  old  retained  macnine  in  Hussey's  shop  in  Baltimore,  to 
which  evidently  the  testimony  in  Seymour  vs.  Osborne  related.  But  he 
has  no  recollection  of  ever  seeing  this  machine,  or  one  like  it  in  use. 

The  question  then  stands  just  as  it  did  in  Seymour  and  Morgan,  except 
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that  there  is  evidence — certainly  not  beyond  the  reach  of  criticism — tend- 
ing to  show  that  a  curvilinear  platform  was  attached  to  more  than  one 
machine ;  but  there  is  no  additional  evidence  that  machines  thus  con- 
structed were  actually  used  and  were  successfully  operative.  There  id 
no  reason,  therefore,  why  the  deductions  of  the  court  in  that  case  are  not 
•  just  as  appropriate  to  the  evidence  in  this.  Thus  applying  them,  these 
machines  must  be  treated  as  experiments,  in  nowise  affecting  the  uovelty 
of  the  complainants'  invention. 

It  is  earnestly  contended  that  the  machines  constructed  by  the  respon- 
dents do  not  iniringe  upon  the  patents  of  the  plaintifis.  The  argument  is 
rested  mainly  upon  the  fact  that  the  mechanism  employed  in  the  ma- 
chines constructed  by  the  defendants  is  different  from  that  described  in 
the  patents.  This  is  undoubtedly  true,  and  so  it  was  also  in  Seymour  vs, 
Osborne,  But  the  question  is  not  as  to  the  identity  of  the  actuating 
forces,  but  whether  the  devices  and  combinations  of  devices  claimed  by 
the  patentees,  are  embodied  in  the  defendants'  machine,  and  operate  to 
pnxiuce  the  same  result  in  substantially  the  same  way. 

Now,  in  these  machines  is  to  be  found,  a  quadrant-shaped  platform,  tc 
the  cutting  apparatus,  as  is  described  and  claimed  in  reissued  patent 


There  is  also  to  be  found  the  combination  claimed  in  No.  1682,  viz., 
the  cutting  apparatus  with  a  quadrant-shaped  platform  arranged  in  the 
rear  thereof,  and  a  sweep- rake  operateil  by  mechanism  so  that  its  teeth 
are  caused  to  sweep  over  the  platform  in  curves  while  acting  ou  the 
grain. 

And  there  is  also  to  be  found,  the  combination  claimed  and  described 
in  No.  1683  of  the  cutting  apparatus,  with  a  quadrant-shaped  platform 
in  the  rear  thereof,  a  sweep-rake  mechanism  for  operating  the  same,  and 
devices  for  preventing  the  use  of  the  rake  teeth  when  operating  in  the 
grain. 

This  combination  embraces  the  three  elements  which  corapoee  the 
other,  and  its  merit  cfonsists  chiefly  in  the  value  and  novelty  of  the 
results  accomplished  by  it  That  result  is  the  automatic  removal  of 
the  grain,  as  it  is  cut  from  the  platform,  and  its  delivery  crosswise  upon 
the  ground  and  out  of  the  way  of  the  team  or  machine  when  cutting  the 
succeeding  swath.    The  same  result  is  produced  by  the  defendants' 


in  the  same  way  with  those  described  in  the  patents?  Rakes  similar  in 
construction  are  used  in  both  the  complainants'  and  defendants' machines, 
but  in  the  complainants*  the  rake  has  a  vibrating  or  reciprocating  motion, 
while  in  the  defendants'  it  has  a  revolving  motion.  This  is  said  to  con- 
stitute a  material  difference  of  operation.  But  it  is  to  be  observed  that 
the  essential  function  of  the  rake  is  to  sweep  over  the  platform  in  the 
arc  of  a  circle,  thereby  discharging  the  cut  grain  at  the  rear  of  the  plat- 
form, so  as  to  be  out  of  the  way  of  the  team  and  machine  on  their  next 
round.  If  this  function  then  is  performed  in  the  same  way  in  both  cases, 
as  it  manifestly  is,  what  matters  it,  whether  the  rake  is  made  to  move 
from  the  rear  to  the  front  of  the  platform  to  resume  its  appointed  work 
in  a  horizontal  line,  or  in  the  orbit  of  a  circle  ?  In  neither  case  is  there 
any  difference  in  the  result  or  the  essential  method  of  effecting  it,  and 
there  is,  therefore,  no  noticeable  difference  in  operation. 
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The  complainants*  patents  haying  expired,  they  can  have  a  decree  for 
an  account  only.  To  this  they  are  entitled,  and  it  will  accordingly  be 
altered. 

Henry  Baldwin^  Jr.,  Esq.,  for  complainants. 

J.  W.  Maynard  and  J.  O.  Parker,  Esqs.,  for  respondents. 

[Leg.  Int,  Vol.  29,  p.  357.] 

Samuel  Wetherill  et  oLvs.  The  Passaic  Zinc  Company  et  ai 

A  license  to  use  a  process  ceases  with  the  death  of  the  original  patent,  and  the  use 
after  the  patent  is  extended  is  an  infringement 

The  validity  of  the  plaintiff's  patent  was  not  disputed,  nor  the  fact  of  the 
use  of  the  plaintiff's  patented  process;  but  it  was  insisted,  that  by  reason 
of  certain  contracts  the  defendants  were  licensed  to  use  the  invention 
during  the  extended  terra  of  the  patent,  at  their  New  Jersey  works. 

The  case  was  argued  by  George  Harding  for  complainants,  and  by 
R  W.  Stoughton  and  George  Gilford  for  defendants. 

Opinion  delivered  October,  1872,  by 

McKbnnan,  C.  J. — There  is  no  contention  as  to  the  complainant's 
title  to  the  invention  described  in  the  patent  set  up  in  the  bill,  or  as  to 
the  use  of  such  invention  by  the  defendants.  The  patent  is  for  an  im- 
proved process  in  the  manufacture  of  white  oxide  of  zinc,  which  Man- 
ning &  Squier  claim  to  have  acquired  a  license  to  use  during  the  term 
of  the  original  patent,  and  the  real  and  decisive  inquiry  in  the  cause  is, 
whether,  by  the  true  construction  of  this  license,  or  by  operation  of  the 
eighteenth  section  of  the  act  of  July  4,  1836,  re-enacted  by  the  sixty- 
seventh  section  of  the  act  of  July  8,  1870,  the  use  of  this  process  waa 
authorized  after  the  term  of  the  extended  patent  began. 

The  construction  of  the  agreement  of  March  17,  1860,  between  Man- 
ning and  Squier  and  Wetherill  is  not  altogether  free  from  difficulty.  Its 
phraseology  is  peculiar.  It  provides  for  the  sale  by  Wetherill  to  Man- 
ning and  Squier  of  two-thiras  of  his  mineral  lease  of  land  in  Lehigh 
county,  from  Jacob  Correll,  including  the  steam  engine,  tools,  and  all 
appurtenances,  and  also  of two-thirds  of  all  his  machinery,  furnaces, 
engines,  retorts,  buildings,  and  materials  whatsoever,  now  on  or  about 
the  premises  of  the  Wetherill  Zinc  Company,  in  the  town  of  Wetherill, 
Pennsylvania,  with  rights  to  use  all  his  patents  and  processes  for  the 
manufacture  of  zinc  oxide,  metallic  zinc,  retorts,  etc.,  which  said  Weth- 
erill now  has  or  has  in  contemplation  to  obtain.  ...  It  being  under- 
stood that  the  patents  heretofore  referred  to  mean  only  those  which  he 
holds  in  his  own  right."  The  interpretation  of  this  contract  is  to  be 
determined  by  the  sense  in  which  the  parties  intended  to  use  the  terms 
employed  to  express  it ;  and  this  must  be  gathered  from  the  instrument 
itself,  irrespective  of  declarations,  written  or  oral,  by  either  party,  as  to 
his  understanding  of  its  meaning,  or  as  to  his  motives  in  making  it. 
But  in  aid  of  such  an  inquiry,  it  is  proper  to  consider  facts  cognate  to 
the  subject  of  the  contract  and  withm  the  knowledge  of  the  parties  to 
which  it  may,  therefore,  be  presumed  that  the  stipulations  of  the  con- 
tract were  intended  to  be  applied  and  by  which  their  effect  and  mean- 
ing were  to  be  governed. 
25 
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The  subject-matter  of  the  first  clause  of  the  contract  was  the  Correll 
mineral  lease,  two-thirds  of  which  is  sold  to  Manning  and  Squier;  **and 
oZao,"  a  two-thirds  interest  in  the  machinery,  furnaces,  engines,  buildings 
and  materials  then  on  or  about  the  premises  of  the  Wetherill  Zinc  Com- 
pany at  Wetherill,  rights  to  use  Wetherill's  patents  and  pro- 
cesses for  the  manufacture  of  zinc  oxide,  etc.,  which  he  then  had  or  had 
it  in  contemplation  to  obtain.  Now  it  is  clear  that  the  interest  con- 
veyed in  this  lease,  and  in  the  machinery,  etc.,  are  separate  and  inde- 
pendent, because  that  is  expressed  in  unambiguous  and  appropriate 
words.  But  are  the  rights  to  use  the  patents  and  processes  dissociatcMi 
from  the  use  of  the  machinery,  etc.,  by  terms  of  like  import?  They 
are  granted  together,  apparently  as  inseparable  parts  of  a  single  subject- 
matter,  or,  at  least,  as  if  they  had  some  understood  dependency  upon  each 
other.  Two-thirds  of  the  ownership  of  the  buildings,  machinery,  etc, 
are  transferred,  not  as  a  distinct  subject,  but  ''with*'  ri^ts  to  use  oei^  , 
tain  patents  and  processes  related  to  the  uses  for  which  the  buildings 
and  machinery  were  designed  and  employed.  They  are  thus  associat^i 
in  the  same  clause,  and  are  conveyed  together  in  terms  implying  that 
the  right  to  one  is  necessary  to  the  appropriate  enjoyment  of  the  other. 
Where  then  were  these  processes  to  be  used  and  in  what  connection? 
Where  else  than  at  the  place*  at  which  appliances  were  provided  which 
miglit  be  adapted  to  the  employment  of  all  the  processes  comprehended 
in  the  grant,  as  they  already  were  to  some  of  them?  For  what  other 
purpose  can  it  be  iBupposed  the  parties  understood  Wetherill  to  unite 
Manning  and  Squier  with  him  in  the  ownership  of  the  premises,  unless 
it  was  to  secure  their  continued  and  successful  use  in  the  production  of 
zinc  in  some  of  its  forms?  and  what  more  conducive  to  this  purpose 
than  to  authorize  the  use  of  necessary  methods,  of  which  he  had  the 
monopoly?  I  do  not,  therefore,  think  it  an  unwarranted  inference 
from  the  words  ^nd  tenor  of  the  contract,  that  the  parties  intended  the 
right  to  use  Wetheriirs  patents  and  processes  to  be  exercised  in  connec- 
tion with  the  buildings,  machinery,  furnaces,  engines,  retorts,  and  mate- 
rials granted  with  it,  and  consequently  that  such  use  was  iutended  to  be 
local  and  restricted. 

It  is  urged,  however,  that  a  right  to  use  WetherilFs  patented  process 
for  the  manufacture  of  zinc  oxide  was  not  conveyed  by  the  contract 
Tiiis  conclusion  is  founded  upon  the  alleged  effect  of  the  concluding 
sentence  of  the  first  clause  of  the  contract,  which  is,  "  it  being  understood 
that  the  patents  heretofore  referred  to  mean  only  those  which  he  holds 
in  his  own  right.'*  Before  the  date  of  the  contract,  Wetherill  had  trans- 
ferred interests  in  his  process  patent  to  Charles  J.  Gilbert  and  others, 
and  was  then  only  part  owner  of  it,  and  it  is,  therefore,  argued  that  he 
did  not  hold  it  in  nis  own  right.  That  he  was  owner  in  part  of  this 
patent  is  undoubted,  and  that  to  the  extent  of  his  interest,  he  held  it  in 
his  own  right  is  also  clear.  Now,  the  qualifying  words  above  quoted 
apply  only  to  such  patents  as  he  was  the  apparent,  but  not  the  real 
owner  of,  nor  do  they  exclude  patents  of  which  nis  tenure  was  not  exclu- 
sive. He  was  the  patentee  of  the  process  for  manufacturing  white  oxide 
of  zinc,  and  to  the  extent  of  his  un transferred  interest  he  was  competent 
to  dispose  of  it,  because  he  held  it  in  his  o?m  right.  He  did  dispose  of 
part  of  this  interest,  expressly  limiting  the  operation  of  his  conveyance 
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to  such  interests  as  he  was  the  real  owner  of.  But  it  must  be  fiirther 
observed  that  this  process  patent  was  the  only  one  for  the  manufacture 
of  zinc  oxide  then  neld  by  Wetherill.  The  right  to  use  it  was  clearly 
conveyed  by  the  contract,  and  it  was  the  only  patent  then  to  which  the 
words  of  the  grant  would  apply.  To  exclude  it  from  the  operation  of 
an  unambiguous  conveyance,  by  giving  this  effect  to  the  restricting  clause 
which  its  terms  do  not  clearly  require,  would  violate  a  familiar  rule  of 
construction,  which  assigns  to  a  proviso  the  office  only  of  qualifying  the 
context,  not  of  withdrawing  from  a  grant  a  subject  plainly  embraced 
by  it 

But  assuming  that  the  construction  given  to  the  contract  is  erroneous, 
and  that  the  license  in  dispute  was  unrestricted  as  to  the  place  of  its 
enjoyment,  it  is  necessary  to  inquire  whether  it  extended  beyond  the  terras 
of  the  oridnal  patent,  by  the  stipulation  of  the  contract,  or  by  operation 
of  the  eighteenth  section  of  the  act  of  1836. 

A  license  or  contract  for  the  use  of  an  invention  is  subject  to  the 
same  rules  of  construction  which  applr  to  any  other  contract  The 
intention  of  the  parties  as  expressed  in  the  contract  is  to  be  ascertained, 
and  effect  must  be  given  to  it  accordingly.  A  transfer  of  an  interest  in 
a  subsisting  patent  will  not  extend  beyond  the  term  of  the  patent,  unless 
there  are  words  indicating  an  intention  to  convey  more  than  a  present 
interest  This  rule  was  applied  in  Wilson  vs.  RauaeeaUy  4  How.  646,  and 
in  numerous  other  cases,  and  I  think  is  clearly  recognized  in  Railroad 
Co,  vs.  THmble,  10  Wall.  367,  and  in  the  unreported  case  of  Nicholson 
Pavement  Company  vs.  Jenkins,  In  the  Railroad  Co,  vs.  Trimble  the 
language  of  the  contract  manifestly  embraced  an  extended  term  of  the 
patent  In  reference  to  it  the  court  say :  The  language  eraploved  is 
very  broad.  It  includes  alike  the  patents  which  had  been  issued,  and 
all  which  might  be  issued  thereafter.  .  .  .  The  entire  inventions  and  all 
alterations  and  improvements,  and  all  patents  relating  thereto,  when- 
soever issued,  to  the  extent  of  the  territory  specified,  are  within  the 
scope  of  the  terms  employed.  No  other  construction  will  satisfy  them. 
Upon  the  fullest  consideration  we  have  no  doubt  such  was  the  meaning 
and  intent  of  the  parties."  The  lauguaffe  employed  in  the  Nicholson 
Pavement  Co,  vs.  Jenkins  is  not  so  broad,  but  the  court  held  it  to  be 
equally  significant  of  an  intention  to  convey  an  interest  in  the  extended 
term.  Manifestly  something  more  was  intended  to  be  assigned  than  the 
interest  then  secured  by  letters  patent  The  words  '  to  the  full  end  of 
the  term  for  whi6h  the  said  letters  patent  are  or  may  be  granted,  neces- 
sarily import  an  intention  to  convey  both  a  present  and  a  future  interest, 
and  it  would  be  a  narrow  rule  of  construction  to  say,  that  they  were 
designed  to  apply  to  a  reissue  merely,  when  the  invention  itself,  by  the 
very  words  or  the  assignment,  is  transferred.*' 

The  words  of  the  contract  in  this  case  are  ''with  rights  to  use  all  his 
patents  and  processes  for  the  manufacture  of  zinc  oxides,  metallic  zinc, 
retorts,  etc.,  which  said  Wetherill  now  has  or  has  in  contemplation  to 
obtain,"  Now,  I  think,  the  significance  of  the  words  "  now  has  or  has 
in  contemplation  to  obtain''  is  merely  to  individuate  the  patents  which 
the  contract  was  intended  to  embrace,  and  has  no  reference  to  the 
renewal  or  extension  of  such  patents.  Two  classes  of  subjects  are 
referred  to,  patents  for  the  manu&cture  of  zinc  oxide,  metallic  zinc,  and 
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for  retorts,  which  Wetherill  then  held,  and  patents  for  the  like  subjects 
which  he  intended  to  obtain,  but  which  had  not  been  granted.  They 
were  intended  to  show  that  not  only  processes  of  which  he  held  the 
monopoly  by  patents  but  also  those  of  which  he  proposed  to  secure  the 
monopoly,  by  obtaining  patents  therefor,  were  to  be  covered  by  the  con- 
tract. And  this  interpretation  is  confirmed  by  the  fact  that  he  bad 
shortly  before  filed  caveats  for  inventions  relating  to  the  manufacture  of 
sine,  which  he  had  not  then  perfected,  and  for  which,  of  course,  when 
matured,  he  then  contemplated  obtaining  patents  for.  In  the  abaenob 
of  any  words,  therefore,  indicating  an  intention  to  deal  with  more  than 
a  present  interest  in  the  patent  in  question,  the  license  stipulated  for 
must  be  held  to  run  only  during  the  term  of  the  original  patent. 

And  the  same  conclusion  is  applicable  to  the  scope  of  the  license 
granted  bv  8.  T.  Jones  to  the  Passaic  Zinc  Company,  because  by  the 
terms  of  the  agreement  between  him  and  Wetherill,  he  was  authorized 
to  sell  licenses  to  use  "  the  invention  of  the  improvement  in  the  process 
for  manufacturing  the  white  oxide  of  zinc  for  which  he,  Wetherill,  bas 
applied  for  letters  patent,"  only  **for  the  whole  term  of  the  patent 
which  may  be  granted."  This  is  an  express  limitation  of  Jones'  author- 
ity to  sell  licenses  to  the  term  of  the  patent  for  which  Wetherill's  appli- 
cation was  then  pending ;  and  no  one,  therefore,  purchasing  a  license 
from  him  would  acquire  a  larger  interest  than  he  had  the  power  to 
convey. 

But  is  the  right  to  use  the  process  in  question  secured  to  the  licensees, 
during  the  term  of  the  extended  patent,  by  the  eighteenth  section  of  the 
act  of  1836  ?  It  is  thereby  enacted  that  "  the  t^nefit  of  such  renewal 
shall  extend  to  assignees  and  grantees  of  the  right  to  use  the  thing 
patented  to  the  extent  of  their  respective  interests  therein."  The  con- 
struction and  effect  of  this  clause  have  been  considered  by  the  Supreme 
Court  in  several  cases,  involving  the  right  to  use  machines  aHer  the  end 
of  the  original  term  of  the  patent,  but  in  no  case  has  the  efi*ect  of  the 
clause  upon  a  license  to  use  a  process  been  expressly  determined  by  that 
court,  but  if  the  court  has  defined  the  meaning  of  the  statute,  h  loyal 
respect  for  its  authority  demands  that  it  should  be  followed,  altbough 
the  subject-matter  to  which  its  ruling  was  applied  may  be  different 
from  that  out  of  which  the  present  controversy  has  grown. 

In  Wilson  vs.i2ouMeau,  4  How.  669,  the  question  was  presented  wbetber, 
by  force  of  the  eighteenth  section  of  the  act  of  1836,  an  extended  patent 
granted  to  Wood  worth's  administrator  for  his  planing  machine,  enured 
to  the  benefit  of  an  assignee  under  the  original  patent,  and  the  court 
held  that  it  did  not,  but  that  it  protected  only  purchasers  or^  owners  of 
machines  during  the  original  term,  in  the  mere  use  of  them  after  the 
end  of  that  term.  This  conclusion  necessarily  involved  a  determination 
of  the  true  meaning  and  scope  of  the  eighteenth  section ;  and  in  refer- 
ence to  it  the  court  say:  "The  extension  of  the  patent,  under  the 
eighteenth  section,  is  a  new  mnt  of  the  exclusive  right  or  monopoly  in 
the  subject  of  the  invention  for  seven  years.  All  the  rights  of  assignees 
or  grantees,  whether  in  a  share  of  the  patent  or  to  a  specified  portion  of 
the  territory  held  under  it,  terminate  at  the  end  of  the  fourteen  yeacs, 
and  become  reinvested  in  the  patentee  by  the  new  grant" 

From  that  date  he  is  again  possessed  of  the   full  and  exclusive  rigbt 
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nnd  liberty  of  making,  using,  and  vending  to  others  the  invention," 
whatever  it  may  be.  Not  only  portions  of  the  monopoly  held  by 
assignees  and  grantees  as  subjects  of  trade  and  commerce,  but  the 
patented  articles  or  machines  throughout  the  country,  purchased  for 
practical  use  in  the  business  atfairs  of  life,  are  embraced  within  the 
operation  of  the  extension.  This  latter  class  of  assignees  and  grantees 
are  reached  by  the  new  grant  of  the  exclusive  right  to  use  the  thing 
patented.  Purchasers  of  the  machines,  and  who  were  in  the  use  of  them 
at  the  time,  are  disabled  from  further  use  immediately,  as  that  right 
became  vested  exclusivelv  in  the  patentee.  Making  and  vending  the 
invention  are  prohibited  by  the  corresponding  terms  of  his  grant.  And 
again,  "against  this  view,  it  may  be  said,  that  'the  thing  patented' 
means  the  invention  or  discovery,  as  held  in  McClurg  vs.  Kingslajid,  1 
How.  202,  and  that  the  right  to  use  '  the  thing  patented '  is  what  in 
terms  is  provided  for  in  the  clause.  That  is  admitted,  but  the  words, 
as  used  in  the  connection  here  found,  with  Uie  right  simply  to  use  the 
thing  patented,  not  the  exclusive  right,  which  would  be  a  monopoly, 
necessarily  refer  to  the  patented  machine,  and  not  to  the  invention ;  and, 
indeed,  it  is  in  that  sense  that  the  expression  is  to  be  understood  gen- 
erally throughout  the  patent  law,  when  .taken  in  connection  with  the 
right  to  use,  in  .con trad istiaction  to  the  right  to  make  and  sell." 

The  "thing  patented"  is  the  invention;  so  the  machine  is  the  thing 
patented,  and  to  use  the  machine  is  to  use  the  invention,  because  it  is  the 
thing  invented,  and  in  respect  to  which  the  exclusive  right  is  secured,  as 
is  also  held  in  McClura  vs.  Kingsland.  The  patented  machine  is  fre- 
quently used  as  equivalent  for  the  "  thing  patented,"  as  well  as  for  the 
invention  or  discovery,  and  no  doubt  when  found  in  connection  with  the 
exclusive  right  to  make  and  vend,  always  means  the  right  of  property 
in  the  invention,  the  monopoly ;  but  when  in  connection  with  the  simple 
right  to  use,  the  exclusive  right  to  make  and  vend,  being  in  another  the 
right  to  use  the  thing  patented,  necessarily  results  in  a  right  to  use  the 
machine,  and  nothing  more.  Then  as  to  the  phrase,  "to  the  extent  of 
their  respective  interests  therein,"  that  obviously  enough  refers  to  their 
interests  in  the  thin^  patented,  and  in  connection  with  the  right  simply 
to  use,  means  their  interests  in  the  patented  machines,  be  that  interest 
in  one  or  more,  at  the  time  of  the  extension. 

This  view  of  the  clause,  which  brings  it  down  in  practical  effect  and- 
operation  to  the  persons  in  the  use  of  the  patented  machine  or  machines, 
at  the  time  of  the  new  grant,  is  strengthened  by  the  clause  immediately 
following,  which  is,  "that  no  extension  of  the  patent  shall  be  granted 
after  the  expiration  of  the  term  for  which  it  was  originally  issued." 

To  the  same  effect  is  Bloomer  vs.  MeQuewan,  14  How.  547.  The 
opinion  of  the  court  was  delivered  by  the  chief  justice,  and  while  he 
adopts  fully  the  reasoning  of  the  opinion  in  Wikon  vs.  Rousseau,  he  ex- 
pounds, at  some  length,  the  reasons  for  which  the  distinction  is  made  in 
the  act  of  1836,  between  assignees  of  a  share  of  the  monopoly,  and  the 
purchasers  of  machines  to  be  used  in  the  ordinary  pursuits  of  business. 

A  broad  distinction  is  thus  indicated  between  the  use  of  an  inventioa 
and  the  use  of  a  patented  machine.  While  the  ri^ht  to  the  use  of  the 
invention  expires  with  the  end  <5f  the  term  of  the  original  patent,  the  right 
to  the  continued  use  of  the  machine,  which  embodies  it,  is  protected. 
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The  law  did  not  intend  to  revive  an  aaBignment  or  grant  which  expired 
with  the  term  of  the  original  patent,  but  to  protect  a  species  of  tangible 
property,  sold  by  the  patentee,  the  value  of  which  depended  chiefly  upoD 
the  owner's  right  to  use  it,  and  which,  without  some  saving  provision, 
would  fail  within  the  grasp  of  the  exclusive  rights  vested  in  the  patentee 
by  the  extension.  It  was  mauifestlv,  then,  something  less  than  the  entire 
right  to  use  the  inv^tion  which  the  act  contemplated.  What^at  is, 
is  clearly  stated  in  the  opinion  of  the  court,  not  as  a  dictum  of  the  judge 
who  delivered  it,  but  as  an  exposition  of  the  meaning  of  the  act,  which 
was  necessary  to  a  decision  of  the  cause.  ''The  thing  patented"  is  the 
subject  of  the  use,  and  the  court  say,  were  these  words  employed  in  the 
act  in  connection  simply  with  the  right  to  use,  they  refer  only  to  the 
patented  machine,  and  not  to  the  invention.  This,  then,  is  an  authori- 
tative definition  of  their  significance  in  the  clause  in  question,  and  they 
must,  therefore,  be  taken  to  mean  a  specific  machine,  and  in  connection 
with  the  other  words  of  the  clause,  to  confer  a  right  to  naeit,*'  nothing 
more.*'  And  it  has  since  been  held,  that  this  right  is  restricted  to  the 
mere  use,  and  does  not  cover  the  reconstruction  of  the  machine.  It 
necessarily  follows  that  this  saving  clause  is  applicable  only  to  inven- 
tions which  are  susceptible  of.emfa^iment  in  a  substantial  and  tangible 
form,  and  not  to  those  which  consists  in  a  formula  for  producing  pre- 
scribed results,  and  when  those  results  are  obtained  there  id  an  end  of 
the  thing  patented,  and  which  as  often  as  it  is  employed  in  practice, 
Involves  the  renewed  use  or  reproduction  of  the  entire  invention. 

But  it  is  urged  that  where  a  process  requires  tho  use  of  a  peculiar 
machine  or  apparatus  for  its  practice,  the  right  to  use  the  process  until 
the  apparatus  is  worn  out  is  within  the  protection  of  the  act   If  the 
title  to  both  was  concentrated  in  the  same  person  and  by  the  same 
patent,  the  argument  would  have  perhaps  unanswerable  force.  But 
where  it  is  held  by  different  persons  and  under  distinct  patents,  it  is 
difficult  to  see  how  a  grant  of  an  interest  in  one  can  carry  with  it  any 
interest  in  the  other.    Burrows  was  the  patentee  of  a  furnace  adapted 
to  the  use  of  Wetherill's  process,  and  hj  Burrow's  assignment  the 
respondents  acquired  a  right  to  use  it    But  that  assignment  did  not 
touch  Wetherill's  invention,  and  they  had  no  right  to  practice  it  in  the 
Burrows'  furnace  without  Wetherill's  authority.    When  they  obtained 
his  authority,  the  contract  which  granted  it  was  the  sole  source  of  their 
right,  and  had  no  dependent  relation  to  a  distinct  contract  with  another. 
If  Burrows'  assignment  conveyed  an  interest  in  his  invention  alone, 
and  gave  no  right  whatever  to  the  use  of  Wetherill's,  an  extension  of 
the  patents  for  either  or  both  of  them  could  not  operate  to  establish  an 
inseparable  connection  between  them.   The  only  efi^t  of  the  saving 
clause  in  question  is  to  continue  the  right  to  use  a  patented  machine, 
after  the  renewal  of  the  patent,  where  such  right  was  derived  from  an 
assignment  or  grant  bv  the  patentee,  and  it  cannot,  by  any  constructive 
expansion,  be  made  the  source  of  a  right  in  the  creation  of  which  the 
patentee  had  no  agency. 

Two  cases  have  been  referred  to,  in  which  a  broader  effect  is  given  to 
the  act  of  1836  than  is  ascribed  to  it  in  Wilson  vs.  Bausseau,  and  which 
demand  only  a  brief  notice. 
The  first  of  these  is  Wil9<m  vs.  Turner,  Taney's  Circuit  Court,  Dec.  278^ 


Digitized  by 


CIRCUIT  COURT,  U.  a,  N.  J. 


881 


io  which  the  defendant  wa«  the  owner  of  a  Woodruff  planing  machine, 
hj  virtue  of  an  assignment  of  an  interest  in  the  original  patent,  and 
claimed  the  right  to  use  it  after  the  extension  of  the  patent  Chief  Jus- 
tice Taney  delivered  the  opinion  of  the  Circuit  Court,  dismissing  the  bUl 
on  the  ground  that  the  act  of  1836  extended  the  entire  right  vested  bj 
the  assignment  during  the  term  of  the  renewed  patent  The  cause  went 
to  the  Supreme  Court,  and  was  there  heard  in  connection  wiUi  WiUen  vs. 
Rousseau,  Although  the  decree  of  the  Circuit  Court  was  affirmed,  it  was 
expressdj  for  the  reasons  stated  in  WiUon  vs.  Rousseau^  the  chief  justice 
concurring  in  the  opinions  in  both  cases.  The  restricted  operaUon  there 
given  to  the  act  is  irrecoiy;ilable  with  the  construction  of  it  in  the  court 
below,  and  the  judgment  must,  therefore,  be  taken  as  a  distinct  rejection 
of  the  broad  views  of  the  chief  justice  in  the  Circuit  Court,  and  as  indica- 
tive of  a  chan^  of  opinion  on  his  part 

In  Day  vs.  The  Union  India  Rubber  Company^  3  Blatch.  488«  the 
learned  judge  of  the  Circuit  Court  adopted  the  views  of  Chief  Justice 
Taney  in  Wilaon  vs.  Turner,  and  held  that  the  act  of  1836  protected  the 
continued  use  of  a  process  by  a  licensee  under  the  original  patent  Upon 
this  interpretation  of  the  act  the  judge  rested  his  decision  of  the  cause,  and 
supportea  it  by  an  elaborate  and  impressive  an?ument  This  case  also 
went  to  the  Supreme  Court,  and  is  reported  in  20  How.  216.  The  same 
judge  who  delivered  the  opinion  in  WiUon  vs.  Rousseau  also  delivered 
the  opinion  of  the  court  in  this  case,  and  he  puts  its  decbion  upon  the 
ground  that  the  license  set  up  by  the  defendants  in  terms  covered  the 
extended  term  of  the  patent,  and  he  does  not  advert  at  all  to  the  view 
taken  in  the  Circuit  Court  of  the  act  of  1836.  It  is  obvious,  therefore, 
that  the  effect  of  the  act  was  an  immaterial  question,  and  that  the 
silence  of  the  court  in  regard  to  it  does  not  imply  any  approval  of  the 
views  of  the  judge  of  the  Circuit  Court  Thus  unimpugned  by  any 
authorized  doubt  or  denial  of  its  soundness,  Wilson  vs.  Rousseau  muflt 
be  regarded  as  determining  the  meaning  of  the  act,  and  its  consequent 
inapplicability  to  the  defence  of  the  respondents. 

The  patent  of  Wetherill  was  extended  on  the  13th  of  November,  1869. 
The  Passaic  Zinc  Company  used  his  process  after  that  date,  and  so  was 
an  infringer.  It  is  unnecessary,  therefore,  now  to  determine  the  effect 
of  its  agreements  with  Manning  and  Squier  upon  its  liability  as  an 
infringer  after  their  date. 

The  complainants  are  entitled  to  an  injunction  and  an  account,  and  a 
decree  will  be  entered  therefor,  but  if  the  respondents,  within  twenty 
days,  give  bond  in  such  sum,  with  security,  as  the  court  or  a  judge 
thereof  shall  approve,  to  secure  the  payment  of  the  profits  and  damages 
hereafter  decreed  against  them,  the  issuing  of  the  injunction  will  be 
suspended  until  the  nirther  order  of  the  court 
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[Leg.  Int,  YoL  39,  p.  365.] 

Eadem  Dutrict  of  Pennsylvania, 
Van  Camp  Bush,  Appellant,  vs,  Josiah  Crawford,  the  Asbigneb 

OP  DUNKLE  &  DrIE8BACH»  BANKRUPTS,  APPELLEES. 

1.  Notes  drawn  by  one  partner,  in  the  firm  name,  apparently  in  the  ooorae  of  partner- 

■hip  business,  without  mala  fides  or  actual  knowledge  by  the  holder  of  want  of 
autnority,  or  intended  misapplication,  entitle  the  holder  to  their  allowance  against 
the  bankmpt  estate  of  the  farm. 

2.  A,  a  member  of  a  partnership,  offered  B.  for  indorsement,  his  individual  notes, 

representing,  however,  that  tney  were  to  be  used  for  purposes  of  the  firm*  B  re- 
fusing to  indorse  the  same.  A,  at  B's  suggestion,  substituted  the  firm  notes,  which 
B  indorsed,  and  subsequently  paid  and  became  their  holder. 
Hdd.  that  although  it  ap|>eared  that  the  notes,  after  said  indorsement,  were  used  by 
A  to  pay  his  separate  indebtedness,  and  in  fraud  of  his  copartners,  B  might  re- 
cover against  tne  firm,  there  being  no  evidence  of  bad  faitn  or  actual  knowledge 
by  him  of  the  intendea  fraud. 

Appeal -from  an  order  of  the  District  Court  disallowing  proof  of  the 
appellant's  claims.    Opinion  delivered  November  8, 1872,  bjr 

McKennan,  C.  J. — The  appellant  is  the  holder  of  nc^Uable  paper, 
purporting  to  be  made  and  issued  by  the  bankrupt  firm  of  Dunkle  & 
Driesbach.  He  made  the  necessary  proof  of  his  claims  before  the  reg- 
ister in  bankruptcy,  but  the  District  Court  rejected  them,  in  part,  be- 
cause he  was  not  a  bona  fide  holder  without  notice  of  facts  affecting  their 
validity. 

Dunkle  and  Driesbach  were  partners  in  business  in  Philadelphia,  suc- 
ceeding McCurdy  &  Dunkle,  both  of  which  firms  were  customers  of  the 
firm  of  which  the  appellant  was  a  member.  In  August,  1868,  Dunkle 
iuformed  the  appellant  of  the  contemplated  chanee  in  his  firm  by  the 
retirement  of  McCurdy  and  the  accession  of  Driesbach,  "  and  that  he 
might  want  a  favor  "  of  him.  In  December  following,  he  again  called 
upon  the  appellant  and  asked  his  indorsement  of  two  notes  for  $3000 
each,  drawn  by  himself  individually.  Upon  inquiry  by  the  appellant, 
he  was  informed  that  the  notes  were  for  McCurdy  for  the  balance  of  the 
stock ;  that  the  new  firm  of  Dunkle  &  Driesbach  had  purchased  the 
goods  and  were  to  pay  for  them ;  that  tlie  notes  were  for  this  purpose, 
and  as  the  reason  why  tkey  were  drawn  in  Dunkle*s  own  name,  that  he 
did  not  know  it  would  make  any  difference  in  the  security  of  the  in- 
dorser.  Upon  further  inquiry,  and  a  detailed  explanation  of  the  condi- 
tion of  the  firm  of  Dunkle  &  Driesbach,  the  appellant  was  satisfied  of 
its  entire  solvency.  Thereupon,  and  in  pursuance  of  the  appellant's  sug- 
gestion, new  notes  were  drawn  in  the  name  of  the  firm,  which  he  indors^ 
and  was  subseouently  required  to  take  up.  Instead  of  using  these  notes 
in  the  partnership  business,  Dunkle  applied  them  to  the  payment  of  his 
individual  iudebteduess. 

It  is  undoubted  that,  as  between  the  partners  themselves,  this  use  of 
the  firm  credit  by  Dunkle  was  unauthorized  and  fraudulent;  but  the 
question  is,  has  such  a  relation  to  the  transaction,  on  the  part  of  the  ap- 
pellant, been  shown,  as  will  make  him  a  holder,  mala  fide,  of  these  firm 
notes. 

Each  member  of  a  partnership  is  the  agent  of  the  firm,  and  is  compe- 
tent to  bind  it  in  any  transaction  within  the  general  scope  of  the  partner* 
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ship  business.  "The  act  of  each  partner,"  says  Chancellor  Kent,  3 
Comm.  40,  41,  "  in  transactions  relating  to  the  partnership,  is  considered 
the  act  of  all,  and  binds  all.  He  can  buy  and  sell  partnership  effects, 
and  make  contracts  in  reference  to  the  business  of  the  firm,  and  pay  and 
receive,  and  di*aw  and  indorse,  and  accept  bills  and  notes.  .  .  .  The  act 
of  one  partner,  though  on  his  private  account  and  contrary  to  the  private 
arrangement  among  themselves,  will  bind  all  the  parties,  if  made  with- 
out knowledge  of  the  arrangement,  and  in  a  matter  which,  according  to 
the  usual  course  of  dealing,  has  reference  to  business  transactions  by  the 
firm."  The  notes  in  question  were  executed  by  one  of  the  partners  in 
the  name  of  the  firm,  and  if  they  had  reference  to  the  busineaB  trans- 
acted by  the  firm,  they  were  valid  evidences  of  its  indebtedness,  binding 
upon  it  in  the  hands  of  a  bona  fide  holder. 

It  is  urged  that  the  appellant  is  not  a  bona  fide  holder,  for  the  alleged 
reason  that  his  conversation  with  Dunkle  and  the  form  in  which  the 
notes  were  first  presented  to  him,  apprised  him  that  they  concerned 
the  capital  of  one  partner  and  were  inconsistent  with  the  business  of  the 
firm. 

The  only  knowledge  of  the  transaction  the  appellant  had  was  derived 
from  the  representations  of  Dunkle,  and  these  were  distinctlv  to  the 
effect  that  the  notes  were  for  McCurdy  for  the  balance  of  the  stock,  which 
the  firm  had  purchased,  and  that  the  firm  was  to  pay  them.  Now  this 
does  not  import  an  intimation  that  Dunkle  desired  the  accommodation 
for  his  individual  benefit,  or  to  provide  his  share  of  the  partnership 
capital,  but*  if  it  was  true,  the  transaction  was  strictly  pertinent  to  the 
partnership  business,  and  either  partner  might  execute  negotiable  paper 
of  the  firm  to  fulfil  the  partnership  obligation.   The  only  reason  the  ap- 

SsUant  had  to  doubt  the  truth  of  the  representation  was  the  fact  that 
unkle,  in  the  first  instance,  asked  his  indorsement  of  his  individual 
notea.  This  fact,  taken  by  itself,  would  undoubtedly  stamp  the  trans- 
action as  one  in  which  Dunkle  alone  was  concerned ;  but  followed  by  the 
explanations  which  he  gave,  it  cannot  be  considered  as  indicative  of  an 
intended  appropriation  of  the  notes  for  his  exclusive  benefit.  The  most 
that  can  be  said  of  it  is,  that  it  was  admonitory  to  greater  caution  and 
further  inquiry.  But  this  is  not  enough,  even  if  it  evinces  gross  negli- 
gence. There  must  be  knowledge  of  facts  impeaching  the  validity  of 
the  notes.  The  fault  of  Dunkle  s  meditated  fraud  must  be  implanted 
in  the  appellant's  title,  so  that  his  assertion  of  a  claim  against  the  firm 
would  necessarily  subject  him  to  the  imputation  of  bad  faith. 

This  is  now  the  prevalent  rule  in  England,  as  it  is  also  in  many  of  the 
courts  of  the  United  States,  and  in  the  Supreme  Court  of  the  United 
States.  It  was  first  applied  by  Lord  Mansfield  in  Miller  vs.  Bace^  1 
Burr.  452 ;  and  although  it  was  subsequently  departed  from  in  Gill  vs. 
OuUktt,  SB.  &  C,  and  other  cases,  yet  they  have  all  been  overruled,  and 
the  principle  announced  by  Lord  Mansfield  is  now  the  undisputed  law 
of  li^dand  :  Crook  vs.  Jaais,  5  Barn.  &  Aid.  909  ;  Baekhovse  vs.  Har- 
riaon.  Id.  1098 ;  Ooodman  vs.  Harvey,  4  Ad.  A  E.  870.  It  has  been 
adopted  in  Connecticut,  in  Brush  vs.  Scribiier,  11  Conn.  388 ;  in  Massa- 
chusetts, Worcester  Co,  Bank  vs.  Dorchester  and  Milton  Bank,  10  Cush. 
488;  in  New  York,  Hall  vs.  Wilson,  16  Barb.  648 ;  and  in  Pennsylvania, 
Phdan  vs.  Moss,  17  P.  F.  Smith,  62,  in  which  the  leading  English  and 
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American  caaes  are  collected  by  Mr.  Justice  Read,  and  the  rule  is  shown 
to  rest  upon  a  firm  foundatiou  of  authority  and  commercial  necessity. 
And  it  has  received  the  definitive  approval  of  the  Supreme  Court  m 
Ooodman  vs.  Simonds,  20  How.  343. 

The  notes  here  having  been  drawn  bj  one  partner,  in  the  firm-name, 
apparently  in  the  course  of  partnership  dealing,  and  without  notice  of 
fiicts  from  which  the  appellant  was  bound  to  infer  that  they  were  made 
without  authority,  or  that  a  misapplication  of  -  them  was  contemplated, 
he  is  a  bona  fide  holder  of  them,  and  is  entitled  to  their  allowance  as 
debts  against  the  bankrupt  partnership. 

The  order  of  the  District  Court  is  therefore  reversed,  the  exceptions 
to  the  register's  report  are  disallowed,  and  the  report  is  confirmed. 

C.  E.  Morgan^  Jr.,  and  Clement  B.  Penrose,  Esqs.,  for  appellant 

Oeorge  Junkin,  Esq.,  for  appellee. 


J.  Cooke  Longstreth,  Assignee  in  Bankruptcy  of  Watson  A 
De  Young,  Bankrupts,  against  George  Pennock,  Executor 
OF  Abraham  L.  Pennock  et  al. 

Rent  for  store  occupied  by  bankrupt,  and  subeeqnently  by  his  anignee,  aod  when 
there  were  sufficient  goods  to  satisfy  rent  on  distress,  should  be  paid  in  foil  by 
assignee  up  to  the  time  of  the  surrender  of  the  property. 

On  the  19th  of  December,  1867,  the  bankrupts  rented  from  Abraham 
L.  Pennock  et  dL,  for  the.  term  of  one  year  from  January  !,  1868,  the 
front  store  and  other  portions  of  premises  No.  533  Market  street,  at  aa 
annual  rental  of  $5000,  payable  quarterly,  and  entered  upon  possession 
under  the  lease.  Subsequently,  another  portion  of  the  basement  was  let 
to  Watson  &  De  Young,  by  a  verbal  agreement,  and  the  rent  for  the 
whole,  for  the  year  commencing  January  1, 1870,  was  reduced  to  $4500 
per  annum,  the  tenants  continuing  their  occupancy  of  the  premises  with- 
out any  new  or  other  written  agreement  The  accruing  rent  was  paid  in 
full  to  July  1,  1870.  On  the  25th  of  January,  1871,  Watson  &  De 
Young,  who  still  continue  their  occupancy  of  said  premises  as  tentnts, 
were  adjudicated  bankrupts  by  the  United  States  District  Court  of  this 
district,  on  creditors'  petition,  filed  January  20, 1871,  and  an  assignmeDt 
of  all  their  estate  under  the  bankrupt  law  was  duly  made  on  the  28th 
day  of  March,  1871.  The  goods  of  the  bankrupt  (which  were  at  all 
times  suiBcient,  if  distrained  on,  to  have  satisfied  the  rent  in  arrear) 
remained  on  the  premises,  and  the  same  were  occupied  by  the  assignee 
untU  he  had  sold  all  the  goods,  which  brought  an  amount  lai^elj 
exceeding  the  rent  claimed  to  be  in  arrear,  and  until  May  24, 1871, 
when  the  premises  were  surrendered  to  the  defendants  in  this  action* 
They  claimed  from  the  assignee  rent  of  said  premises,  at  the  rate  of 
$4500  per  annum  from  July  1,  1870,  to  May  24,  1871 ;  allowing  oei>- 
tain  credits,  this  amount  was  paid  to  the  defendants  by  the  assignee, 
he  taking  a  receipt  from  them  in  which  they  agreed,  tfaiat  in  case  this 
payment  should  be  disallowed  in  whole  or  in  part,  to  refund  so  much  as 
would  be  neeessarv  to  indemnify  the  assignee. 

On  the  26th  of  October,  1871  the  assignee  wrote  the  defendants  the 
following  letter : 


[Leg.  Int.,  Vol.  80,  p.  29.] 
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"Gentlemen: — ^Under  a  recent  decision  of  the  Circuit  Court  of  th« 
United  States  for  the  Western  District  of  this  circuit  (/n  re  Bviler,  6 
Nat.  Bank  Reg  p.  501),  to  which  my  attention  has  been  called  by  James 
Parsons,  Esq.,  register  in  bankruptcy,  it  becomes  my  duty  as  assignee 
in  bankruptcy  of  Watson  &  De  Young,  to  demand  from  you  the  return 
under  your  refunding  receipt  of  June  13,  1871,  of  all  the  rent  received 
by  you  on  that  date  from  Charles  Vezin,  former  assignee  of  Watson  & 
De  Young,  bankrupts,  that  accrued  up  to  the  time  of  hb  appointment 
as  assignee.  Will  you  favor  me  by  a  prompt  response  to  this  demand, 
and  oblige  yours  truly, 

**  J.  Cooke  Lonqbtbeth,  Assignee." 

The  defendants  having  refused  to  comply  with  this  demand,  this 
action  was  brought. 

The  case  was  argued  on  7th  October,  1872,  before  Strong,  J.,  and 
McKeDnan,  C.  J. 

Mr,  Langstreih,  for  the  plaintiffi,  cited  the  above  case  in  re  Bvtler, 
6  B.  R.  601. 

McKennan,  C.  J. — ^I  am  reported  as  having  concurred  in  that  deci- 
sion. I  did  so ;  but  I  said  that  I  did  not  adopt  the  reasons  for  it  state4 
in  the  report. 

Mr,  Towtisend,  for  the  defendants,  cited  Appold^s  case,  6  Phila.  Rop.  469. 
October  9,  1872,  it  is  ordered  by  the  court  that  judgment  be  entered 
for  defendants  against  the  plaintiff  on  the  case  stated. 

[Leg.  Int.,  Vol.  30,  p.  169.] 

The  Dobset  Harvester  Revolving  Rake  Co.  va,  J.  S.  Maxsh, 
Gbier  &  Company. 

1.  a  corporation  may  hold  and  work  a  patent ;  and  a  grant  of  letters  patent  fh>m  the 

ConimonweaJth  of  Pennsylvania  incorporating  the  "  Dorsey  RevolTing  Harvester 
Rake  Company^''  will  be  presumed  to  nave  been  accepted. 

2.  The  grant  or  a  reissue  by  an  acting  commissioner  of  patents  is  valid^  it  it  a  judicial 

act,  and  it  cannot  be  impeached,  except  for  matter  on  its  face,  or  in  a  proceeding 
for  the  pnrpose. 

3.  The  purpose  of  a  reissued  patent  considered.  The  original  and  the  reissne  mntft 

harmonize. 

4.  Terms  imposed  where  the  patentee  may  be  protected  by  compensation. 
Opinion  delivered  April  7, 1873,  by 

McKennan,  C.  J. — The  bill  in  this  case  is  founded  upon  an  extended 

SXent  to  Owen  Dorsey,  for  an  improvement  in  harvester  rakes,  dated 
arch  4, 1870. 

Every  material  allegation  of  the  bill  is  denied  in  the  answer ;  and  the 
validity  of  the  patent  and  the  sufficiency  of  the  complainant's  proo6 
have  been  contested  in  an  argument  of  unusual  minuteness  of  elabora- 
tion. It  has  failed  to  convince  me  that  the  complainant  is  not  entitled 
to  a  decree,  and  the  reasons  for  the  conclusion  reached  by  me  can  per^ 
haps  be  more  briefly  and  lucidly  stated,  by  an  examination  of  the  points 
of  that  argument,  in  the  order  in  which  they  were  presented. 

The  suit  is  brought  by  the  complainant  as  a  corporation,  and  its  exist- 
ence as  such  is  denied  in  the  answer.  It  is  proved  by  the  exhibition  of 
letters  patent,  issued  under  the  great  seal  of  the  State  of  Pennsylvania, 
signed  by  the  governor  and  countersigned  by  the  secretary  of  state. 
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That  the  governor  had  authority  to  cause  these  letters  to  be  issued  is 
indisputable,  and  if  they  do  not  warrant  a  presumption  that  they  were 
rightfully  issued,  and  therefore,  that  what  the  law  pres^itibes  as  neces- 
sary to  oe  done  to  that  end  had  been  done,  it  is  difficult  to  perceive 
what  significance  they  have.  To  the  acts  of  public  officers  within  the 
general  scope  of  their  power,  some  degree  of  faith  and  credit  is  due,  and 
It  is  no  stretch  of  presumption  to  consider  that  they  have  faithfully  per- 
formed a  duty  imposed  upon  them  by  law,  with  a  proper  observance  of 
all  its  preliminary  conditions.  Therefore,  it  has  been  held,  and  is  set- 
tled law,  that  patents  granted  by  a  State  or  the  general  government  are 
to  be  taken  as  prima  facie  evidence  that  they  were  regularly  granted, 
and  that  they  import  conformity  to  the  pre-requisitious  of  the  laws 
authorizing  their  allowance.  Trenton  Railroad  Co,  vs.  Stinson,  14  Pet 
458 ;  Rubber  Company  vs.  Ooodyear,  9  Wall.  797. 

Nor  has  the  second  branch  of  the  objection,  that  the  acceptance  of 
the  charter  is  not  shown,  any  better  foothold.  This  fact  is  undoubtedly 
essential  in  the  process  of  constituting  a  body  politic,  and  it  must,  there- 
fore, be  proved  where  the  existence  of  the  corporatiou  is  put  in  issue. 
But  it  is  well  settled  that  it  will  be  presumed  from  facts,  which  are  con- 
sistent only  with  such  hypothesis,  without  proof  of  any  express  declara- 
tion to  that  effect.  Thus,  where  a  law  is  enacted  applicable  to  a  desig- 
nated corporation,  the  mere  passage  of  the  law  will  not  sufficiently  prove 
its  adoption  by  the  corporation.  But  where  it  appears  that  the  law  was 
enactea  upon  the  application  of  the  corporation,  its  acceptance  is  a 
necessary  inference  from  that  fact.  And  so  where  a  general  law  is  in 
existence,  authorizing  the  creation  of  a  corporation  by  letters  patent  to 
be  issued  by  a  public  officer  upon  the  preliminary  performance  of  certain 
things  by  the  persons  to  be  incorporated,  and  letters  patent  are  duly 
issued,  reciting  the  performance  of  the  required  conditions,  and  invest- 
ing the  corporation  with  the  franchises  of  a  body  politic,  and  these 
lettei-s  are  obtained  and  produced  by  the  corporation  for  the  very  pur- 
pose of  establishing  its  existence,  can  any  doubt  remain  that  they  were 
granted  at  the  instance  of  the  alleged  corporation,  and  were  accepted 
by  it?  The  possession  by  a  grantee  of  a  deed  for  his  benefit  is  every- 
where sufficient  prima  facie  evidence  of  its  acceptance  by  him.  Why, 
therefore,  will  not  the  same  facts  authorize  a  like  presumption  as  to  a 
corporation  ?  The  proofs  here  leave  no  doubt  that  the  complainant  was 
duly  constituted  a  corporation  according  to  law. 

It  is  further  denied  that  the  complainant  has  any  right  to  aoqaire 
and  hold  the  patent  in  question.  The  corporate  faculties  of  the  com- 
plainant are  not  to  be  ascertained  by  reference  exclusively  to  the 
statutes  authorizing  its  creation.  Notice  will  also  be  taken  of  any 
supplementary  or  general  statute  pertinent  to  the  inquiry.  Now  the 
Pennsylvania  statute  referred  to  in  the  complainants  letters  patent 
authorizes  the  creation  of  a  corporation  upon  the  fulfilment  of  certain 

Erescribed  conditions,  and  they  are  recited  to  show  that  these  conditions 
ave  been  complied  with,  and  as  a  consequence  it  is  declared  that  the 
applicants  are  constituted  a  body  politic,  "  with  all  the  rights,  powers, 
and  privileges,"  conferred  upon  it  by  "  all  the  laws  of  the  Common- 
wealth." The  creation  of  the  corporation  was  thus  complete,  but  its 
powers  are  not  to  be  sought  in  these  acts  alone.   The  supplementary 


CIRCUIT  COURT,  U.  8.,  E.  D.  PA. 


397 


act  of  February  27,  1867,  extended  the  scope  of  the  original  act,  so  as 
to  embrace  companies  thereafter  formed  for  the  purchase  and  sale  of 
patents  granted  b^  the  authority  of  the  United  States,  and  of  righ^  and 
licenses  under  said  patents.  The  right  to  acquire  and  hold  patents  is 
here  clearly  given  to  corporations  organized  under  the  original  act,  thus 
amplified.  £f  the  patent  in  controversy  is  related  to  the  purpose  of  the 
complainant's  organization,  the  right  to  take  and  bold  it  is  expressly 
conferred  upon  it.  It  is  not  requisite  that  this  purpose  should  be  proved 
by  direct  evidence,  but  it  may  be  inferred  from  the  name  of  the  corpora- 
tion alone.  So  it  was  held  in  Blqnchard'a  Ounstock  Turning  Factory  vs. 
Warner,  1  Blatch.  271,  where  it  was  inferred  that  the  corporation 
plaintiff  "  had  power  enough  to  purchase  an  invention  which  would 
tend  to  facilitate  the  purposes  of  its  incorporation,  as  indicated  by  its 
corporate  name,"  in  the  abisence  of  proof  of  any  law  expressly  conferring 
it  But  in  this  case  the  law  expressly  authorizes  the  purchase  and 
tenure  by  the  complainants  of  a  patent,  which  is  cognate  to  the  purpose 
of  its  incorporation.  That  it  is  founded  upon  the  Dorsey  patent  I  think 
is  manifestly  indicated.  It  adopts  the  name  of  Dorsey's  invention  set 
forth  in  his  patent  as  part  of  its  own,  but  to  individuate  the  patent  more 
distinctly,  it  superadds  Dorsey's  name,  so  that  its  corporate  style,  "  The 
Dorsey  Revolving  Harvester  Rake  Company,"  denotes  exclusively  Dor- 
sey's invention.  I  think,  therefore,  the  inference  is  both  legitimate  and 
obvious,  that  the  purpose  of  the  complainant  was  to  operate  in  refer- 
ence to  the  Dorsey  invention,  and  that  it  has  the  right  to  acquire  and 
bold  his  pateut. 

The  third  point  is  purely  verbal.  The  bill  alleges  that  the  Dorsey 
patent  was  duly  extended  by  the  commissioner  of  patents,  and  the  proof 
13  that  the  extension  was  granted  by  S.  H.  Hodges,  acting  commissioner, 
and  it  is,  therefore,  urged  that  the  bill  must  be  dismissed  because 
the  proof  does  not  support  the  averment  The  gist  of  the  averment  is, 
that  the  patent  was  extended  by  an  officer  having  the  authority  to  grant 
it,  and  if  the  proof  substantially  supports  it,  there  is  no  discordance 
between  them.  A  provisional  officer  who  is  invested  by  law  with  the 
functions  of  the  commissioner  of  patents  is  properly  described  as  com- 
missioner, so  far  as  the  efficacy  of  his  official  acts  is  concerned,  and  for 
this  purpose  only  is  it  necessary  to  describe  him  at  all.  The  validity 
of  his  act,  not  the  vertal  accuracy  of  his  title,  is  the  essential  subject  of 
inquiry. 

The  fourth  and  fifth  points  may  be  considered  together.  They  affirm 
that  the  acting  commissioner  did  not  acquire  jurisdiction  to  consider 
Dorsey's  application  for  an  extension,  and  that  his  patent  was  not 
extended  until  after  the  expiration  of  the  original  term. 

The  actual  incumbent  of  a  public  office  is  presumed  to  be  in  the 
lawful  possession  of  it,  and  no  affirmative  proof  of  his  title  is  required  to 
support  his  official  acts.  This  is  a  familiar  maxim.  Accordingly,  it 
was  held  in  Winana  vs.  The  York  and  Maryland  Line  B.  R.  17 
How.  41,  that  "the  court  will  take  notice,  judicially,  of  the  persons 
who,  from  time  to  time,  preside  over  the  patent  office,  whether  per- 
manently or  transiently,  and  the  production  of  their  commission  is  not 
necessary  to  support  their  official  acts."  So,  therefore,  the  contingency 
upon  which  the  examiner  in  chief  is  authorized  to  assume  the  duties  or 
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commissioner,  is  primarily  to  be  taken  to  exist  from  bis  actual  discharge 
of  these  duties.  That  this  presumption  is  conclusive,  in  a  coutest  be- 
tween third  parties,  is,  I  think,  a  logical  result  of  the  principle  affirmed 
and  applied  in  the  Rvhher  Company  vs.  Ooodyear,  9  Wall.  796.  But 
at  any  rate  the  burden  of  showing  the  non-existence  of  the  prescribed 
coutiii<;ency  is  upon  the  party  who  denies  the  validity  of  the  ostensible 
officer's  acts.  That  burden  the  respondents  here  bave  not  sustainei 
They  have  shown  only  that  the  commissioner  was  at  the  patent  office 
part  of  the  day  on  which  the  extension  was  granted,  not  later  than  lU 
o'clock  A.  M. ;  while  it  appears  that  ^he  commissioner,  in  writing,  in- 
formed the  chief  examiner  of  bis  intended  absence  at  the  time  of  the 
decision  of  Dorsey's  application,  and  that  the  case  was  actually  decided 
by  the  chief  examiner.  There  was  an  actual  abdication  by  the  commis- 
sioner of  his  official  functions,  and  an  exercise  of  them  by  the  chief 
examiner ;  and,  as  this  was  done  with  a  distinct  reference  to  the  provi- 
sions of  the  act  of  Congress,  the  inference  that  they  were  strictly  ohserved 
is  legitimate  and  fair. 

The  granting  of  an  extended  patent  is  a  judicial  act  Authori^  to 
that  end  is  conferred  upon  the  commissioner  of  patents  by  act  of  Con- 
gress. The  manner  in  which  it  is  to  be  exercised,  and  the  time  within 
which  it  may  be  exercised,  are  prescribed  by  the  act.  The  extension 
must  be  granted  before  the  term  of  the  original  patent  expires ;  but 
yifhen  it  is  granted,  in  apparent  conformity  to  the  act  of  Congress,  the 
decision  of  the  <jfficer  has  the  attributes  of  a  final  judgment  It  is  not 
subject  to  appeal  or  revision.  This  is  the  clear  import  of  numerous 
decisions  of  the  Supreme  Court.  In  Seymour  vs.  Osborne,  11  Wall.  516, 
the  court  says :  "  When  the  commissioner  accepts  a  surrender  of  an 
original  patent,  and  grants  a  new  patent,  his  decision  in  the  premises, 
in  a  suit  for  infringement,  is  final  and  conclusive,  and  is  not  re-examin- 
able  in  such  suit  in  the  Circuit  Court,  unless  it  is  apparent  upon  the 
lace  of  the  patent  that  he  has  exceeded  his  authority;  that  there  is  such 
a  repugnancy  between  the  old  and  new  patents  that  it  must  be  held,  as 
matter  of  legal  construction,  that  the  new  patent  is  not  for  the  same 
invention  as  that  embraced  and  secured  in  the  original  patent"  And 
this  doctrine  is  asserted  with  equal  distinctness,  in  reference  to  the  grant- 
ing of  an  extended  patent  in  the  Rubber  Company  vs.  Goodyear,  9  Will 
798.  It  is  there  said :  "  The  law  made  it  the  duty  of  the  commissioner 
to  examine  and  decide.  He  had  full  jurisdiction.  The  function  be  per- 
formed was  judicial  in  its  character.  No  provision  is  made  for  appeal 
or  review;  his  decision  must  be  held  conclusive  until  the  patent  is 
impeached  in  a  proceeding  had  directly  for  that  purpose,  according  to 
the  rules  which  define  the  remedpr,  as  shown  by  the  precedents  and 
authorities  upon  the  subject" 

It  is  plain,  from  these  authorities,  that,  in  a  suit  by  a  patentee  against 
an  infringer,  it  cannot  be  shown  that  the  commissioner  who  granted  the 
patent  exceeded  or  irregularly  exercised  his  authority,  except  by  matter 
apparent  on  the  face  of  the  patent,  and  that  it  is  conclusively  valid  until 
it  IS  successfully  impeached  in  a  direct  proceeding  properly  instituted 
for  that  purpose. 

We  have,  then,  a  case  where  a  patent  has  been  extended,  with  ever^ 
apparent  legal  sanction,  which  it  is  sought  to  invalidate  by  parol  en- 
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deDce  contradictory  of  its  purport,  and  claimed  to  show  that  it  was 
granted  at  a  time  and  place  contrary  to  law.  This  is  a  forbidden 
inquiry  in  this  case,  and  it  is,  therefore,  unnecessary  to  notice  the  evi- 
dence presented  in  relation  to  it. 

The  invention  of  Dorsey  belongs  to  the  widely  useful  class  of  mechan- 
ical devices  designed  to  iacilitate  the  harvesting  of  grain.  His  special 
object  was  to  produce  a  device  which  would  automatically  separate  the 
standing  grain  in  suitable  gavels,  press  it  against  the  vibrating  knives 
of  a  reaping  machine,  and  sweeping  it  in  the  arc  of  a  circle,  deposit  it 
in  the  rear  of  the  machine,  out  of  the  way  of  the  team  when  it  passed 
around  again.  By  no  pre-existing  invention  was  this  double  effect  pro- 
duced. The  function  of  discharging  the  cut  grain  had  been  performed 
I  by  a  rake  sweeping  over  the  platform  of  the  machine,  and  of  separating 
and  gathering  the  standing  grain  to  the  cutters  by  a  revolving  reeL 
These  were  the  more  recent  and  approved  automatic  devices  for  these 
purposes,  preceding  the  invention  of  Dorsey.  But  in  all  the  literature 
of  the  art,  which  has  been  so  exhaustively  exhibited,  no  instance  is 
shown  in  which  the  gathering  office  was  performed  by  a  rake. 

To  effectuate  his  object,  Dorsey  constructed  a  continuously  revolving 
rake,  with  arms  attached  by  a  pivot  to  a  shaft  or  Head  around  which 
they  revolve,  and  so  as  to  allow  of  their  bein^  elevated  or  depressed  by 
an  inclined  camway  on  which  they  rest  Guided  by  the  cam,  the  rake 
is  caused  to  fall  in  front  of  the  cutter  bar  into  the  standing  grain,  thereby 
separating  it  for  each  gavel,  pressing  it  against  the  cutting  knives,  and 
sweeping  it  over  the  platform  in  the  arc  of  a  circle,  depositing  it  behind 
the  horses  and  out  of  their  track  on  their  next  round. 

The  novelty  of  the  operation  consists  in  the  performance  of  the  func- 
tions of  gathering  the  grain  to  the  cutters  and  discharging  it  from  the 
platform  by  the  same  instrumentality,  and  in  the  mechanical  means 
employed  to  guide  and  cause  it  to  rise  and  fall  to  perform  these  functions 
together.  And  in  these  features  the  complainant's  invention  is  distin- 
guishable from  the  various  devices  exhibited  by  the  respondents.  I  do 
n(>t  propose  to  consider  them  in  detail,  but  content  myself  with  saying, 
that  in  npne  of  them  is  a  rake  employed  to  separate  and  gather  to  the 
cutters  the  standing  grain,  nor  is  there  in  any  of  them  a  similar  pivotal 
attachment  of  a  rake-arm  by  which  it  is  capable  of  rising  and  falling  in 
its  revolving  movement ;  and  in  all  of  them,  except  in  Seymour's,  and 
Palmer  and  Williams',  the  cut  grain  is  discharged  directly  behind  the 
cutter.    I  can  have  no  doubt,  therefore,  of  the  novelty  of  the  invention. 

It  is  urged  that  the  patent  in  controversy  is  void,  because  the  reissue 
is  not  for  the  same  invention  described  in  the  original. 

That  a  reissued  patent  cannot  be  allowed  for  an  invention  different 
from  the  one  of  which  the  original  patent  is  the  basis  is  undoubtedly 
true.  But  it  w  equally  true,  that  any  feature  of  the  invention,  which  is 
actually  a  part  of  it,  that  was  only  suggested  or  indicated  in  the  speci- 
fication or  drawings,  may  be  distinctly  described  in  an  amended  specifi- 
cation and  protected  by  a  reissued  patent,  and  that  accordingly  the 
claims  of  the  patent  may  be  restricted  or  enlarged  to  cover  the  real 
invention. 

It  is  a  just  rule  that  patents  are  to  be  construed  liberally,  so  as  to 
sustain  the  right  of  the  inventor.   Mere  verbal  discrepancies,  therefore, 
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are  entitled  to  but  little  consideration,  especially  where  in  view  of  the 
mechanism  devised,  the  functions  it  was  designed  to  perform,  and  its 
mode  of  operation,  there  is  substantial  accordance  between  the  original 
and  reissued  patents.  Nor  is  it  any  objection  to  a  renewed  patent  that 
part  of  the  oriKinal  invention  is  omitted.  This  an  inventor  may  do, 
because  the  public  may  use  it,  and  there  is  nothing  in  the  policy  or 
terms  of  the  patent  act  which  forbids  it.  Carver  vs.  The  Bramkret 
Manufacturing  Coinpahy,  2  8tory,  438. 

I  do  not  think,  however,  that  it  requires  any  great  liberalitv  of  con- 
struction to  harmonize  the  original  and  reissu^  patents.  The  mam 
ground  of  the  objection  is,  that* in  the  reissue  the  invention  is  described 
as  a  continuously  revolving  gathering  and  discharging  rake,  which 
descends  into  the  standing  grain  in  front  of  the  cutter,  so  as  to  gather 
the  grain  for  each  gavel,  and  that  the  gathering  function  thus  defined  is 
not  suggested  or  indicated  in  the  original  patent.  In  the  latter  it  is 
said  the  rake-head  is  brought  by  a  sweeping  descent  upon  the  front 
edge  of  the  platform,  and  in  so  doing  draws  the  uncut  grain  towards 
the  cutters."  And  again,  describing  the  operation  of  the  rake,  ''by 
continuing  its  movement  the  rake  reaches  over  the  heads  of  the 
grain  and  gradually  descending  by  the  guide-rail,  draws  the  wheat 
towards  ihe  cutters;  by  this  means  I  dispense  entirely  with  the  reel 
used  on  harvesters  for  drawing  the  grain  to  the  cutters."  Now  the 
reference  here  to  the  gathering  function  of  the  rake  is  distinct.  It  is 
expressly  stated  to  be  a  substitute  for  the  reel,  the  sole  function  of  which 
i^  t)  gather  the  grain  to  the  cutters.  And  it  openites  so  as  to  reach 
over  the  heads  of  the  grain  and  descending  gradually  draws  or  gathers 
the  grain  to  the  cutters.  Every  step  in  the  process  is  not  as  fully  de- 
scribed us  in  the  amended  specification,  but  it  is  obviously  implied  that 
the  rake,  reaching  over  the  heads  of  the  grain,  was  intended  to  descend 
below  tlicni  into  the  grain,  as  it  could  thus  only  perform  its  appointed 
duty  of  drawing  it  to  the  cutter.  And  in  so  operating  it  must  necesaa- 
lily  effect  a  separation  of  the  grain  between  the  rake-head  and  the 
catter-bar  from  that  standing  in  the  rest  of  the  field.  The  descriptttrti, 
therefore,  plainly  points  to  a  rake  adapted  to  gather  the  grain  to  the 
cutter,  as  well  as  to  discharge  ip  from  the  platform,  and,  in  so  perform- 
ing its  intended  office,  necessarily  passes  down  into  the  grain  in  front  of 
the  cutters,  and  divides  it  so  as  to  form  the  suocee<iing  gavel  in  the 
standing  ^rain. 

Again,  it  is  objected  that  the  original  and  amended  specifications  are 
vitally  irreconcilable  in  this;  that  in  the  former  is  described  a  rake 
attached  to  the  end  of  a  diametrical  arm;  "each  pair  of  amis  formed 
of  metal  or  wood,  with  an  opening  at  their  half  length  of  a  longitudinal 
form,  so  as  to  allow  them  to  pass  over  the  end  of  a  vertical  turning 
shaft;"  and  that  this  description  is  omitted  in  the  latter.  Diametrical 
arms  are  undoubtedly  one  form  of  embodiment  of  the  patentee's  concep- 
tion, but  they  are  not  the  only  one  to  which  the  principle  of  his  invention 
is  susceptible  of  application,  nor  is  it  so  declared.  His  patent  covered 
equivalent,  although  formally  different,  mechanical  devices,  which  oper- 
ated in  the  same  way  and  to  the  same  end  with  diametrical  arms. 
Hence  it  was  legitimate  to  modify  the  specification  so  as  to  secure  pro- 
tection broadly  to  the  real  invention  of  the  patentee  against  any  form 
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of  infriDgement.  This  is  well  and  accurately  illustrated  by  acting  com- 
iniseiouer  Hodges,  in  his  opinion,  where  he  says,  in  reference  to  the  dis- 
tinctive merit  of  the  invention :  "  It  lies  in  attaching  the  rake-arm  by  a 
pivot  to  8  shaft,  around  which  it  revolves,  and  may  be  made  at  the 
same  time  to  rise  and  fall  upon  the  pivot.  By  this  construction  the 
rake  may  be  guided  in  the  direction  desired.  These  are  the  essential 
features  of  the  invention,  and  equally  so  whether  the  arms  are  diametri- 
cal or  merely  radial.  After  trying  the  latter,  Dorsey  adopted  the  former, 
because  he  found  he  could  use  the  limb  opposite  the  rake  as  a  means  for 
guidiug  it.  But  the  combination  of  the  revolving  movement  of  the 
arms  and  their  swinging  movement  upon  their  pivots,  which  alone  gave 
him  the  power  to  direct  the  path  of  the  rake  at  will,  was  common  to 
both,  and  constitutes  the  merit  of  the  contrivance." 

Nor  does  the  objection  apply  with  any  greater  effect  to  the  claims  of 
the  reissue.  It  has  been  already  shown  that  the  original  and  amended 
specifications  describe  a  continuously  revolving  rake,  with  a  pivotal 
connection  to  the  shaft  on  which  it  revolves,  which  performs  the  func- 
tions of  gathering  and  discharging  the  grain,  so  arranged  as  to  enter 
the  uncut  grain  in  front  of  the  cutters,  and  discharge  the  cut  grain  in 
the  arc  of  a  circle,  and  so  as  to  separate  the  grain  wnich  is  to  form  the 
next  gavel  in  the  standing  grain. 

It  follows,  therefore,  that  the  claims  of  the  reissue  which  embrace  the 
device  and  combination  of  devices  by  which  these  functions  are  per- 
formed are  in  entire  harmony  with  the  specification. 

Another  objection  to  the  validity  of  the  patent  is,  that  the  patentee 
has  not  so  described  his  raking  device  and  its  arrangement  as  to  enable 
an  ordinary  mechanic  to  make,  construct  and  use  the  same.  Absolute 
precision  as  to  details  is  not  required  in  the  specification.  It  is  only 
mtended  as  a  guide ;  but  it  is  not  the  sole  instructor.  Nor  is  it  ad- 
dressed merely  to  ordinary  mechanics ;  but  the  test  of  its  sufiUciency  is, 
whether  a  person  skilled  in  the  art' to  which  the  invention  appertains 
can  construct  and  use  it.  The  special  skill  of  the  mechanic,  derived 
from  familiarity  with  the  art,  may  be  "applied  in  aid  of  the  instruction 
given  by  tbe  specification ;  and  this  skill  may  be  exerted  to  modify  any 
direction  in  the  specification  as  to  the  matters  of  mere  adjustment  or 
adaptation  of  the  invention  to  its  intended  use,  else  the  authority  to 
employ  it  at  nil  is  of  but  little  value.  "  It  will,  perhaps,  rarely  happen, 
even  where  the  utmost  vigilance  and  care  are  observed,  that  the  machine 
or  structure  will  be  so  accurately  described  as  that  the  description  can* 
be  literally  and  strictly  followed  in  every  particular.  The  skilful 
mechanic  will  see  that  in  some  particulars  there  is  some  vagueness,  and 
some  discretion  is  required ;  but  tliat  fact  will  not  invalidate  the  patent.'^ 
8  Fish,  555.  But  it  is  a  complete  answer  to  the  objection,  that  the  thing 
which,  it  is  argued,  cannot  oe  done,  has  actually  been  done.  In  1858 
Adam  Reese  acquired  a  license  to  use  the  Dorsey  invention,  and,  in  sub- 
stantial accordance  with  the  specification  and  drawings,  he  made  and 
applied  to  it  over  fifteen  hundred  machines,  which  worked  successfully. 
Against  such  a  practical  demonstration,  argumentative  speculation, 
remforced  though  it  may  be  by  the  untested  opinions  of  experts,  will  be 
of  little  avail. 

In  tbe  Union  Sugar  Refinery  vs.  MattJiiessen,  2  Fish,  626,  Mr.  Justice 
2« 
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Clifford  said  to  the  jury :  "  You  will  regard  the  well-known  substantial 
equivalent  of  a  thing  as  being  the  same  as  the  thing  itself ;  so  that,  if 
two  machines  have  the  same  mode  of  operation,  do  the  cfame  work  in 
substantially  the  same  way,  and  accomplish  substantially  the  same 
results,  they  are  the  same ;  and  so,  also,  if  the  parts  of  two  machines, 
having  the  same  mode  of  operation,  do  the  same  work  in  substantially 
the  same  way,  and  accomplish  substantially  the  same  result,  these  parts 
are  the  same,  although  they  may  differ  in  name,  form  or  shape.'' 

The  invention  of  Dorsey  consists  of  a  rake  with  its  arms  attached  by 
a  pivot  to  a  shaft,  with  which  it  revolves,  and  so  that  it  will  rise  and 
i'ail  as  the  arm  passes  along  the  surface  of  a  cam  by  which  this  latter 
movement  is  regulated  and  controlled.  It  operates  with  a  continuous 
revolution,  descending  with  the  inclination  of  the  cam  in  front  of  the 
cutter-bar,  thence  swe^ing  backward  in  the  arc  of  a  circle  to  the  rear 
of  the  platfortn,  where  it  is  elevated  by  the  cam  to  clear  the  frame  of 
the  machine,  and  passiue  again  to  the  front,  repeats  the  movement.  Its 
functions  are  to  descend  into  the  standing  grain  in  front  of  the  cutter, 
thus  separating  the  grain  which  is  to  form  the  next  gavel,  to  draw  or 
gather  it  to  the  cutter,  and  when  cut,  on  to  the  platform,  and  then  to  sweep 
it  across  the  platform  in  the  arc  of  a  circle  and  to  discharge  it  on  the 
ground  out  of  the  way  of  the  return  of  the  machine  in  cutting  its  next 
GWarth.   These  are  the  characteristic  features  of  the  invention. 

Now  the  alleged  infringing  devices  embodied  in  the  defendants'  ma- 
chines "  have  substantially  tbe  same  mode  of  operation,  do  the  same 
work  in  substantially  the  same  way,  and  accomplish  substantially  the 
same  results''  as  those  claimed  by  the  complainants.  In  the  defendants' 
machine  is  to  be  observed  a  rake-head  with  an  arm  attached  to  a  crown- 
wheel or  head  with  which  it  revolves,  and  to  which  it  is  pivotally  con- 
nected, so  that  it  will  rise  and  fall  under  the  guidance  and  control  of  a 
cam-way.  It  revolves  continuously,  descending  into  the  grain  in  front 
of  the  cutter,  separating  the  gavel,  gathering  it  to  the  cutter  and  trav- 


rear  by  a  side  delivery,  out  of  the  way  of  the  return  of  the  machine, 
and  then  rising,  clears  the  machine  and  renews  the  operation.  It  is 
obvious,  then,  that  the  functions  and  mode  of  operation  of  both  de- 
vices are  substantially  the  same.  In  their  constructions  the  difie^ 
ences  are  formal  rather  than  substantial.  Instead  of  a  vertical  post, 
the  shafl  and  head  of  which  are  of  one  piece  and  revolve  together,  to 
which  the  rake-arm  is  attached,  as  in  the  Dorsey  invention,  the  defend- 
ants employ  a  vertical  iron  shaft  which  passes  through  the  centre  of  a 
metal  head,  to  which  the  rake-arm  is  attached,  and  which  revolves 
around  this  shaft  instead  of  with  it,  but  the  mode  of  operation  and  tiie 
results  accomplished  by  both  devices  are  the  same.  In  Dorsey 's  draw- 
ings and  model  a  diametrical  rake-arm  is  shown ;  in  the  defendants' 
machine  the  rake-arm  is  radial,  but  both  are  pivoted  at  the  same  point 
to  the  central  revolving  head,  and  are  alike  guided  and  governed  by  the 
cam  in  their  rising  and  ialling  movement  The  defendants  use  a  cam 
formed  in  the  s^ment  a  circle,  while  Dorsey 's  cam  is  a  complete 
circle ;  but  I  think  the  part  of  the  latter  at  its  lowest  inclination  where 
the  defendants'  cam  is  open,  exerts  no  essential  agency  in  guiding  the 
rake  in  its  traverse  on  the  platform,  and  that,  therefore,  the  difiereace 
in  form  between  the  two  is  immaterial. 
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Upon  the  whole  case,  1 of  opinion  the  complainant  is  entitled  to  a 
decree,  but  it  ought  to  be  so  framed  as  not  to  subject  the  defendants  t^ 
any  avoidable  loss  or  injury.  The  complainant  is  not  a  manufacturer 
of  reaping  machines,  so  far  as  appears,  and  will  be  adequately  protected 
by  the  payment  of  a  just  compensation  for  the  qse  of  the  Dorsey  inven- 
tion. The  defendants  have  an  extensive  establishment  and  a  large- 
capital  invested  in  it  for  the  manufacture  of  machines,  and  seem  to 
have  conducted  their  business  under  the  impression  that  it  was  no  inva- 
sion of  the  rights  of  others.  A  sudden  stoppage  of  it  wpuld  be  disas- 
trous to  them,  and  would  not  benefit  the  oomplaiuant 

A  decree  will,  therefore,  be  entered  for  an  injunction  and  an  account, 
but  no  injunction  will  issue  until  the  further  order  of  the  court,  if  the 
defendants  within  thirty  days  from  the  date  of  this  decree,  file  a  bond  in 
such  form  and  amount,  and  with  such  security,  as  the  court  or  judge 
thereof  may  approve,  to  secure  to  the  complainant  the  profits  and  dam- 
ages which  they  may  ultimately  be  decreed  to  pay. 

Otorge  Harding,  Esq.,  for  complainant 

David  Wrighiy  Esq.,  for  respondents. 


Philadelphia  and  Reading  Railroad  Company  v$.  Kennet. 

IMTidenda  deelftved  and  payable  by  railroad  oompanlas  during  the  last  fiye  nMHitba  «f 

1870  are  not  liable  to  toxation  by  the  United  States.  A  seiwe  by  collector  of  United 
States  revenue  is  illegal. 

Opinion  delivered  Augwt  21, 1873,  by 

McKeknan,  C.  J. — ^This  is  an  action  of  trespass  ni  ei  <mni9  for  the 
alleged  illegal  seizure  and  detention  of  Che  goods  and  chattels  of  the 
plaintiff,  mentioned  in  the  declaration.  The  defendant  alleges  in  his 
plea  that  he  was  justified  in  making  his  seizure,  because,  he  says,  ih% 
plaintiff,  on  the  last  day  of  November,  1870,  declared  a  dividend  of 
$1,570,580.01,  on  its  capital  stock,  as  part  of  its  eaniings,  income  and 
gains,  made  and  accrued  between  the  1st  day  of  July,  1870,  and  the  30th 
day  of  November,  1870,  which  was  made  payable  to  its  stockholders  on 
the  27th  day  of  December,  1870 ;  that  the  plaintiff  thereby  became 
liable  to  pay  to  the  United  Btates,  a  tax  of  2}  per  cent,  on  this  dividend, 
amounting  to  $33,469.75,  which  was  duly  entered  by  the  assessor  of 
internal  revenue  upon  the  list  made  out  by  him  according  to  law,  a 
certified  copy  of  which  he  furnished  the  defendant  as  collector;  and 
that  upon  the  defiiult  of  the  plaintiff,  in  performance  of  the  duty  imposed 
upon  him  bv  law,  he  made  the  seizure  eomplained  o£ 

To  this  plea  the  plaintiff  has  demurred  generally. 

Assuming  that  the  authority  under  which  the  defendant  acted  is  suffi- 
ciently set  out  in  the  plea,  two  questions  are  presented  by  the  demurrer, 
upon  which  the  decision  of  the  cause  depends. 

First.  Is  the  action  of  trespass  an  appropriate  remedy  for  the  alleged 
wrong? 

Be^nd.  Was  the  tax  imposed  upon  the  plaintiff  authorized  by  law  ? 

An  executive  or  ministerial  officer,  who  acts  under  the  authority  of  a 
tribunal  of  general  jurisdiction,  is  not  responsible  for  an  excessive  or 
illegal  exercise  of  its  powers,  but  where  a  special  or  limited  jurisdiction 
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only  is  possessed,  such  officer  is  bound  to  qee  that  he  acts  within  the 
scope  of  the  legal  powers  of  the  tribunal  which  commands  him.  This 
is  the  rule  in  England,  by  which  the  accountability  of  ministerial  offi- 
cers is  determin^.  Thus  in  the  case  of  Marshalsea,  10  Co.  Rep.  76, 
Sir  Edward  Coke  says;  "  If  the  Court  of  Common  Pleas,  in  a  plea  of 
debt,  doth  award  a  capias  against  a  duke,  earl,  etc.,  which,  by  the  law, 
doth  not  lie  against  them,  and  the  same  appeareth  in  the  writ  itself,  yet, 
if  the  sheriff  arrest  them  by  force  of  the  capias,  although  that  the  writ 
be  against  law,  notwithstanding,  inasmuch  as  the  court  hath  jurisdiction 
of  the  cause,  the  sheriff  is  excused."  And  so  the  law  has  ever  since 
been  held  by  the  English  courts. 

But  in  the  United  States  the  scope  of  the  rule  has  been  extended,  so 
that  it  is  applied  broadly  to  the  protection  of  ministerial  officers,  who 
execute  the  mandates  of  legally  constituted  tribunals  of  every  rank  oi 
character,  having  either  a  general  or  special  jurisdiction  of  the  subject 
matter  to  which  the  process  relates.  Beach  vs.  FurmaTtf  9  Johns.  230, 
is  a  conspicuous  illustration  of  this.  It  was  an  action  of  trespass  against 
a  constable  for  seizing  and  selling  the  property  of  a  woman  under  a 
warrant  commanding  him  to  levy  of  her  goods  and  chattels,  a  penalty 
imposed  by  law  for  refusal  to  work  on  the  highways,  from  which  duty 
women  were  expressly  exempted.  The  court,  Kent,  C.  J.,  says :  "  Now, 
the  overseer  of  the  highways  was  the  |)erson  to  designate,  in  the  first 
instance,  and  to  deliver  to  the  commissioners  the  names  of  the  persons 
liable  to  be  assessed,  and  he  was  also  the  officer  to  adjudge  what  persons 
were  in  default,  and  to  demand  the  warrant.  In  the  exercise  of  this 
authority  the  overseer  may  have  returned  the  names  of  persons  not 
liable  to  assessment,  and  he  may  have  adjudged  persons  in  default  who 
were  not  in  default  ...  It  would  be  against  the  obvious  principles  of 
justice  and  policy  to  make  the  ministerial  officers  act,  in  a  case  like  this, 
at  their  peril,  wnen  they  have  no  right  to  judge  and  are  required  to 
act  They  are  only  responsible  as  trespassers  when  they  act  under  the 
authority  of  a  person  who  had  no  iurisdiction  in  the  case,  or  when  they 
exercise  that  authority  irregularly."  In  Savaooolvs.  Boughton,  6  Weno. 
170,  Mr.  Justice  Marcy  discusses  the  subject  fully,  and  shows  that  the 
doctrine  of  Beaeh  vs.  Furman  is  in  harmony  with  the  leading  American 
cases  and  with  the  principles  of  justice  and  reason. 

The  same  rule  is  settled  as  the  law  of  Pennsylvania  by  the  repeated 
decisions  of  its  Supreme  Court  Moore  vs.  Alleghany,  6  Har.  55 ;  Cun- 
ningham vs.  Mitekel,  17  P.  F.  Smith,  81.  In  the  last  of  these  case^, 
Mr.  Justice  Agnew  says:  In  the  case  of  public  officers,  an  inferior' act- 
ing within  the  scope  of  his  warrant,  when  apparently  regular,  is  always 
protected,  unless  the  authority  issuing  it  was  without  jurisdiction.  It 
has  been  a  question  how  &r  this  authority  extends,  when  the  superior 
authority  acts  irregularly  and  illegally.  But  now  the  doctrine  appears 
to  be  settled,  as  it  should  be,  that  even  in  such  case  the  inferior  has  to 
look  only  to  his  warrant'' 

Although  there  is  an  apparent  inconsistency  in  the  cases  arising  from 
the  application  rather  than  the  statement  of  the  rule,  as  in  Thur$ton  vs. 
Martin,  5  Mason,  496,  and  others,  the  discussion  must  be  considered  as 
ended  by  the  recent  judgments  of  the  Supreme  Court  of  the  United 
States,  in  accordance  with  the  doctrine  of  the  cases  above  referred  to. 
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**  It  18  well  settled  now,"  say  the  court,  in  Erakine  vs.  Hohnhacky  l4  Wall. 
616,  "  that  if  the  officer  or  tribunal  possess  jurisdiction  over  the  subject 
matter  upon  which  judgment  is  passed,  with  power  to  issue  an  order  or 
process  for  the  enforcement  of  such  judgment,  and  the  order  or  process 
issued  thereon  to  the  ministerial  officer  is  regular  on  its  fkce^  showing  no 
departure  from  the  law  or  defect  of  jurisdiction  over  the  person  ot 
propertv  affected,  then,  and  in  such  cases,  the  order  or  process  will  give 
full  and  entire  protection  to  the  ministerial  officer  in  its  regular  enforce- 
ment against  any  prosecution  which  the  party  aggrieved  thereby  may 
institute  against  him,  although  serious  errors  mayhave  been  committed 
by  the  officer  or  tribunal  in  reaching  the  conclusion  or  judgment  upon 
which  the  order  or  process  is  issued. 

This  was  reaffirmed  in  Hafin  vs.  Mason,  not  yet  reported,  and  it  was 
held  that  the  duties  of  a  collector  of  internal  revenue  m  the  enforcement 
of  a  tax  are  purely  ministerial,  and  that  the  assessment  certified  to  him 
is  his  authority  to  proceed,  and,  like  an  execution  to  a  sheriff,  regular  on 
its  face,  issued  by  a  tribunal  having  jurisdiction  of  the  subject  matter, 
constitutes  his  protection. 

The  rule  by  which  the  liability  of  ministerial  officers  is  to  be  de^ 
termined  is  thus  clearly  defined,  and  firmlv  established.  They  are  not 
accountable  for  the  erroneous  judgment  ot  the  tribunal,  whose  mandate 
they  are  to  enforce,  or  even  for  an  excessive  or  illegal  exercise  of  iti 
powers.  Where  they  are  bound  to  act  they  are  responsible  only  for 
Uieir  own  errors.  But  the  protection  afforded  them  is  not  without  limit 
or  qualification.  It  is  an  essential  condition  that  the  tribunal,  whose 
order  is  executed,  should  have  jurisdiction  of  the  subject  matter  of  its 
judgment.  This  is  distinctly  held  in  all  the  cases.  If  payment  of  a  tax 
IS  enforced,  there  must  be  legal  authority  to  impose  it,  and  this  the  execu- 
tive officer  must  see  to  at  his  peril. 

The  distinction  between  the  said  assumption  of  power  to  impose  a  tax, 
where  a  ministerial  officer  will  not  be  protected,  and  an  illegal  exercise 
of  it,  where  he  will,  is  well  illustrated  in  Moore  vs.  Alleghany  OUy^ 
supra.  **  Were  the  authorities  of  Alleghany  destitute  of  the  power  to  levy 
taxes,  or  limited  to  the  assessment  of  persons  only,  an  attempt,  in  the  first 
case,  to  assess  and  collect  the  tax,  and,  in  the  second,  to  extend  the 
assessment  to  property,  might  be  deemed  so  utterly  nugatory  as  to 
afford  its  officer  no  protection.  But  possessing  the  right  to  levy  and 
collect  a  tax  for  city  purposes  from  persons  and  property,  a  mistake  of 
the  class  of  persons,  or  the  species  of  property  subject  to  it,  will  not 
amount  to  usurpation." 

The  decisive  inquiry,  then,  in  this  case  is,  was  the  imposition  of  the 
tax  collected  from  the  plaintiff  authorized  by  law?  if  it  was,  the 
assessment  by  the  assessor  and  the  list  certified  and  delivered  by  him  to 
the  defendant,  as  collector,  constituted  a  complete  justification  of  the 
alleged  trespass.  If  it  was  not,  the  defendant  is  not  protected  by  the 
process  under  which  he  acted. 

By  the  122d  section  of  the  act  of  Congress  of  June  30,  1864,  15 
Btat.  at  Large,  284,  a  duty  of  five  per  cent,  was  imposed  upon  interest 
on  bonds  issued,  on  dividends  declared,  and  on  undistributed  profits 
earned  by  railroad  and  other  corporations,  which  duty  the  officers  of 
said  corporatiotis  were  required  to  return  to  the  assessor  and  pay  to  the 
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domibiesioner  within  thirty  days  after  said  interest  and  dividends  became 
due  and  payable,  and  the^  were  authorized  to  reUun  the  duty  so  paid 
•utof  the  interest  and  dividends  due  to  bond  and  stockholders.  Ibis 
ft  the  only  act,  prior  to  July,  1870,  which  imposed  a  tax  on  interest  aod 
dividends  payable  by  railroad  companies.  On  the  14th  of  July,  1870, 
KB  act  was  passed  by  Congress — 16  Stat  at  Large,  261 — ^the  17th  section 
of  which  repeals  the  122d  and  other  sections  of  the  act  of  1864,  by  pro- 
▼idiuff  that,  after  the  1st  day  of  August,  1870,  no  further  taxes  shall  be 
lieviea  or  assessed  under  them.  It  is  plain^  therefore,  that  the  tax 
described  in  the  plea  tsould  not  be  assessed  and  collected  under  the  act 
of  1864,  and  that,  unless  it  was  authorized  by  the  act  of  1870,  there  is 
no  warrant  anywhere  for  its  assessment  The  15th  section  of  the  latter 
act  is  the  only  part  of  it  for  which  this  effect  can  be  claimed,  and  it 
enacts : 

"  That  there  shall  be  levied  and  collected  for  and  during  the  yewr 
1871,  a  tax  of  two  and  one-half  per  centum  on  the  amount  of  all 
interest  or  coupons  paid  on  bonds  or  other  evidences  o(  the  debt  issued 
and  payable  in  one  or  more  years  after  date  by  any  of  the  corporations 
'ta  this  section  hereinafter  enumerated,  and  on  the  amount  of  all  divi- 
dends, earnings,  income  or  gains  hereafter  declared  by  any  bank  .  .  . 
railroad  company,  etc.,  ....  whenever  and  wherever  the  same  shall  be 
payable  .  .  .  and  on  all  undivided  profits  of  any  such  corporation  which 
nave  accrued  and  been  earned  and  added  to  any  surplus,  contingent  or 
other  fund,  and  every  such  corporation  having  paid  the  tax  aforesaid  is 
hereby  authorized  to  deduct  and  withhold  from  any  payment  on  account 
of  interest,  coupons  and  dividends  an  amount  equa4  to  tax  of  two  aod 
one-half  per  centum  on  the  same." 

The  word  "  levied "  in  the  beginning  of  the  section  is  evidentlj 
employed  as  convertible  with  assessed  or  imposed,  so  that  the  import  of 
the  enactment  is,  that  interest,  dividends,  and  surplus  earnings  shall  be 
subjected  to  a  tax  of  two  and  one-half  per  cent  n>rand  during  the  jear 
1871.  The  plainly  expressed  meaning  of  the.  section  would,  therdfore, 
ieem  to  be,  tnatthe  tax  to  be  levied  was  a  tax  for  the  year  1871,  and 
not  for  the  whole  or  any  part  of  any  previous  year,  and  that  it  was  to 
be  imposed  Upon  the  enumerated  subjects  durin?  and  within  t^e  jear 
1871,  and  not  during  or  within  any  other  year.  Interpreting  the  words 
of  the  section,  then,  according  to  their  ordinary  sense,  interest  falliag 
due,  and  dividends  declared  and  payable  within  the  last  five  mouths  of 
1870,  were  excluded  from  the  operation  of  the  tax. 

But  it  is  urged  that  the  phrase  hereafter  declared,"  applied  to  divi- 
dends, subject  to  the  tax,  dividends  declared  and  payable  before  1871. 
There  is  certainly  no  ground,  either  in  the  import  of  these  words  or  in 
their  collocation  in  the  law,  for  extending  their  qualifying  efiect  \fk 
interest  or  undivided  profits.  Only  dividends  are  properly  spoken  of  as 
declared ;  not  so  either  interest  or  undivided  earnings,  and  to  apply  the 
term  to  them  would  be  both  inappropriate  and  unmeaning.  It  roust  be 
taken  as  referring  exclusively  to  dividends,  and  interest  and  undivided 
earnings  must  be  considered  as  afiected  by  the  unqualified  import  of  the 
elause  which  makes  them  taxable  for  and  during  the  year  1871. 

Nor  is  there  any  better  reason  for  interpreting  this  phrase  to  descaShe 
only  dividends  declared  after  August  1, 1870.    It  is  i&ot  found  in 
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same  section  with  that  date,  and  while,  ex  ti  termini^  it  applies  to  the 
date  of  the  passage  of  the  act,  this  obvious  reference  cannot  do  changed 
hj  the  exigencies  of  a  mere  arbitrary  construction. 

But  yrer^  these  words  used  in  any  other  sense  than  as  referring  to  a 
period  occurring  after  the  passage  of  the  act,  and  for  and  during  the 
year  1871,  as  they  naturally  import,  and  not  with  intent  to  impose  a  tax 
upon  dividends  exceptionally  ?  To  preserve  the  congruity  of  legislative 
action,  and  to  harmonize  the  several  sections  of  the  act  of  1870  itself, 
they  must  be  thus  interpreted. 

I^rom  the  origin  of  the  system  of  internal  revenue  taxation,  through 
the  whole  course  of  legislation  on  the  subject,  interest  on  corporate 
indebtedness,  dividends  of  profits  and  undivided  earnings  were  treated 
as  closely  related  if  not  inseparable  subjects  of  taxation.  They  were 
associated  in  the  same  section,  the  same  tax  was  imposed  upon  them,  and 
the  same  mode  provided  for  its  return  and  collection ;  and  this  relation 
was  preserved  in  their  relief  together  from  the  five  per  cent,  tax,  by  the 
repeal  of  the  122d  section  of  the  tLpt  of  1864.  They  are  indeed  but  a 
single  subject,  because  they  are  the  product  of  the  inseparable  exercise 
of  corporate  franchises,  and  are  only  nominally  distinguishable  by  being 
set  apart  for  different  classes  of  recipients.  They  were  therefbre  uni- 
formly dealt  with  as  cognate  subjects  of  taxation.  Now  to  hold  thai 
dividends  were  intended  to  be  taxed,  and  that  interest  and  undivided 
profits  were  not,  ou^t  to  be  the  result  of  an  unequivocal  declaration  of 
•  Congress  to  that  enect  Aside  from  this  there  is  no  reason  for  such  a 
conclusion  by  construction.  But  if  anything  in  the  act  is  plain,  it  k 
that  the  tax  upon  interest  and  undivided  profits  was  limited  in  its  opera- 
tion to  the  1st  of  August,  1870,  and  that  the  new  tax  was  not  to  be  im- 
posed upon  them  during  the  remainder  of  that  year  or  nntil  the  year 
1871.  Now  the  same  limitation  is  expressly  applicable  to  the  taxation 
of  dividends,  and  the  new  tax  to  be  levied  upon  them  is  also  declared  to  ^ 
be  for  the  year  1871.  A  discriminating  construction  by  which  they 
would  be  subjected  to  the  new  tax  before  1871,  would  then  not  only  dis- 
regard the  analogies  of  former  legislation,  but  it  would  necessarily  char- 
acterize a  tax,  expressly  declared  to  be  "  for  and  during  the  year  1871," 
as  a  tax  for  and  during  five  months  of  the  year  1870. 

The  16th  section  of  the  act  of  1870  directs  the  mode  and  time  of 
making  a  return  of  the  income  and  profits  subject  to  taxation  under  the 
15th  section.  It  requires  a  return  to  be  made  to  the  assessor  of  the  dis- 
trict or  his  assistant  of  the  amount  of  income  and  profits  and  taxes  as 
aforesaid  .  .  on  or  before  the  tenth  day  of  the  month  following  that  in 
which  any  dividends  or  sums  of  money  became  due  or  payable  as  afbre* 
said,"  and  the  act  of  July  13, 1866,  section  11,  requires  the  paymentof 
the  tax  on  or  before  the  last  day  of  the  month.  Under  these  provisiom 
it  is  the  obvious  duty  of  corporations  to  return  the  dividends  and  suma 
of  money  due  by  them,  ^nd  to  pay  the  tax  to  which  they  are  liable 
within  the  periods  designated.  If  they  are  not  bound  to  do  so,  it  can 
only  be  for  the  reason  that  the  dividends  decljared  and  the  sums  due  by 
them  are  not  subject  to  taxation.  Now  the  tax  imposed  by  the  l&ta 
section  was  not  to  be  "  levied  or  collected  "  until  the  year  1871.  If  bo 
tax  was  to  be  levied  or  demandable  until  the  year  1871,  it  is  plain  that 
the  provisions  in  relation  to  the  return  and  payment  of  the  tax  impoaed 
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are  inapplicable  to  dividends  declared  and  payable  in  1870 ;  and  if  no 
provisiou  is  made  for  the  return  and  assessment  of  dividends  then 
declared,  as  in  other  cases,  is  not  the  conclusion  irresistible  that  thej 
were  not  intended  to  be  placed  in  the  category  of  subjects  ugon  which  a 
tax  was  imposed  ? 

Whatever  signification,  then,  the  words  "hereafter  declared,"  as 
applied  to  dividends,  may  have,  they  cannot  be  interpreted  to  subject 
dividends  to  a  discriminating  tax,  against  the  uniform  course  of  previ- 
ous legislation  and  the  clear  meaning  of  the  preceding*  words,  which 
limit  the  tax  imposed  to  the  year  1871,  and  to  subjects  properly  classified 
as  belonging  to  that  period. 

Even  if  thev  can  be  regarded  as  casting  doubt  upon  the  meaning  of 
the  law,  that  doubt  must  be  resolved  in  favor  of  the  citizen.  The  exer- 
cise of  the  power  of  taxation  is  not  to  be  affirmed  upon  conjectural  or 
arbitrary  inferences.  No  burden  b  to  be  taken  as  imposed  upon  the 
citizen  which  the  government  has  not  clearly  made  it  his  duty  to  assume. 
Nor  can  any  portion  of  hb  property  ^be  exacted  for  any  purpose,  except 
in  pursuance  of  an  unambiguous  mandate. 

Whatever  degree  of  liberality,  therefore,  may  be  allowable  in  the  con- 
struction of  statutes  relating  to  the  revenue  of  the  government,  there  is 
neither  reason  nor  justice  in  expanding  them,  by  a  strain  upon  the 
ordinary  import  of  their  words,  to  give  e^t  to  a  hypothetical  legislative 
intention. 

It  results,  then,  that  dividends  declared  and  payable  by  railroad  com- 
panies during  the  last  five  months  of  1870,  were  not  subject  to  taxation  ; 
that  the  tax  described  in  the  plea  was  assessed  without  authority  of  law, 
and  that  the  seizure  of  the  plaintifi^s  property  was  without  justification. 

Judgment  upon  the  demurrer  must  therefore  be  entered  for  the  plaintifif. 

[Leg.  Int,  Vol.  SO,  p.  329.] 

Sumner  et  cU.  V8.  The  City  of  Philadelphia. 

The  board  of  health  have  not  an  unlimited  arbitraiy  right  to  detain  a  yenel  after 
there  is  no  longer  an  appearance  of  malignant  disease  upon  it. 

In  equity.    Opinion  delivered  October  6,  1873,  by 

McKennan,  C.  J. — Upon  the  facts  found  by  the  referee,  whose 
report  it  is  agreed  shall  be  treated  as  a  special  verdict,  I  am  satisfied  the 
defendant  is  liable  in  damages  for  an  undue  detention  of  the  plaintiff's 
vessel. 

A  very  large  discretion  is  necessarily  intrusted  to  the  board  of  health 
in  the  administration  of  quarantine  regulations;  but  it  i9  not  unlimited, 
nor  is  it  to  be  exercised  arbitrarily.  The  board  may  exert  their  powers 
to  avert  substantial  danger  to  the  public  health,  and  so,  as  a  measure  of 
mere  precaution,  they  may  cause  the  detention  of  an  infected  vessel  for  a 
reasonable  period,  but  when  the  process  of  cleansing  and  purification  is 
completed,  and  there  is  no  longer  an  appearance  of  malignant  disease 
upon  the  vessel,  she  cannot  rightfully  be  prevented  from  proceeding  to 
sea.  A  further  detention  of  her  is  an  invasion  of  the  owner's  property, 
for  which  he  is  entitled  to  compensation. 

Such  is  the  import  of  the  proviso  to  the  4th  section  of  the  Pennsyl- 
vania statute  of  29th  January,  1818,  Pamphlet  Laws,  38.   If  the  gen- 
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era!  power  of  the  board  of  health  is  not  so  qualified,  then  the  proviso 
has  no  qualifying  sense  whatever,  but  is  a  superfluous  reiteration  of  that 
part  of  the  body  of  the  section,  which  confers  upon  the  board  a  discre- 
tion to  detain  a  vessel,  upon  which  a  malignant  disease  has  appeared, 
for  "  such  further  time  as  they  may  deem  necessary,"  and  which  mani- 
festly comprehends  the  power  to  discharge  it  at  any  time.  But  if  this 
were  not  the  effect  of  the  proviso,  the  extent  of  the  power  of  the  boanl 
is  limited  by  the  clear  necessity  of  its  exercise  for  the  public  protection, 
for  it  is  not  to  he  taken  as  the  mtention  of  the  Legislature  to  invest  them 
with  irresponsible  authority  to  witlihold  private  property  indefinitely 
from  its  owner,  whereby  he  would  be  subjected  to  gi*eat  injury  and  loss. 

It  is  apparent,  in  this  case,  that  the  detention  of  the  plaintiff's  vessel 
after  the  2d  of  September,  1870,  was  purely  arbitrary.  However  upright 
the  motives  of  the  board  may  have  oeen,  their  apprehension  of  danger 
to  the  public  health  from  the  vessel  was  merely  speculative.  At  any 
rate,  the  vessel  was  then  in  a  condition  of  cleanliness  and  freedom  from 
malignant  disease,  which  entitled  her  owners  to  take  her  to  sea.  This 
they  were  not  jpermitted  to  do,  and,  therefore,  thev  are  entitled  to  com- 
pensation for  the  loss  and  expenses  caused  by  her  detention  until  the  7th 
of  November  following.  The  items  and  amount  of  these  damages  have 
been  correctly  ascertained  and  adjusted  by  the  referee :  and  it  is  ordered 
that  judgment  be  entered  for  the  plaintifis  for  twenty-two  hundred  and 
seventy-three  dollars  and  thirty-six  cents  ($2273.36),  (being  the  same 
found  by  the  referee),  with  interest  from  November  7, 1870. 

Henry  Flander$  and  David  W.  Sellers,  Es(».,  for  plaintifis. 

Oeorge  D.  Btuld,  Esq.,  and  Cliarles  H.  T.  CoUii,  city  solicitor,  for 
defendant 

[Leg.  Int,  YoL  30,  p.  329.] 

Samuel  B.  Bobbins,  Master  op  the  Southern  Belle,  v$,  8.  &  W. 

Welsh. 

A  oonsignee  who  has  a  right  to  designate  where  to  discharge  the  cargo  most  select  a 
suitable  and  sue  place  for  its  discharge. 

Appeal  from  the  decree  of  the  District  Court. 
In  admiralty.  Opinion  delivered  October  6,  1873,  by 
McKennan,  C.  J. — ^The  master  of  a  vessel,  who  has  the  right  to  select 
the  place  to  discharge  his  cargo,  is  bound  to  select  a  customary  dock  or 
wharf  for  the  delivery  of  the  kind  of  goods  with  which  his  ship  is 
freighted,  and  it  must  be  suitable  and  safe  for  the  deposit  of  them. 
Upon  a  consignee,  who  has  stipulated  for  this  right,  a  reciprocal  obliga- 
tion rests.  He  must  designate  a  place  at  which  the  delivery  is  practica- 
ble, and  where  it  can  be  effected  without  unreasonable  delay  or  exposure 
of  the  vessel  to  avoidable  danger.  ''In  all  commercial  and  maritime 
affikirs,  time  is  an  element  of  great  value  and  importance,"  and,  there- 
fore, for  any  unnecessary  detention  of  the  vessel,  without  the  fiitult  of 
the  master,  where  demurrage  is  not  expressly  stipulated  for,  the  consignee 
is  impliedly  liable  for  damages  in  the  nature  of  demurrage.  Randall 
vs.  Lyncti,  2  Camp.  R.  362  ;  Phil  and  Read.  R.  R.  Co.  vs.  Norihem,  2 
Benedict's  R.  1.  Where,  from  the  crowded  state  of  the  dock  or  other 
temporary  obstruction,  delay  must  ensue  in  unloading  the  vessel,  the 
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appropriate  remedy  of  the  owner  is  for  damages  for  the  detention,  and  he 
ought  not  to  resort  to  another  place  of  discharge  without  the  consent  of 
the  consignee.  But  if  it  is  impracticable,  at  the  time,  to  deliver  his 
cargo  at  the  place  appointed,  and  awaiting  a  berth  would  be  attended 
with  imminent  danger  of  injury  to  his  vessel,  he  may  demand  of  the 
consignee  the  selection  of  another  place  of  discharge,  and  upon  the  con- 
signee's neglect  or  refusal  to  appoint  one,  he  may  himself  resort  to  another 
place,  as  convenient  as  may  be  to  the  one  fixed  by  the  consignee. 

In  the  present  case,  the  consignees,  having  the  right  by  the  biJl  of 
lading  so  to  do,  named  Willow  street  wharf,  in  the  city  of  Philadelphia, 
as  the  place  for  discharging  the  cargo.  The  libellant  took  his  vessel  to 
that  wharf,  but  finding  all  its  berths  occupied  and  the  runninj^  ice  ren- 
dering it  very  dangerous  to  remain  there,  he  removed  her  to  Washing- 
ton street  wharf.  The  proofe  show  clearly  that  a  delivery  of  the  carg^ 
at  Willow  street  wharf  was,  at  the  time,  impracticable,  ana  that  to  await 
an  opportunity  to  unload  the  vessel  there  would  have  been  attended  with 
great  peril  to  her.  Upon  being  informed  of  these  facts,  as  they  were,  it 
was  the  duty  of  the  consignees  to  designate  another  place  where  the  dis- 
charge of  the  cargo  could  be  promptly  begun  and  safely  effected.  This 
they  did  not  do  until  the  afternoon  of  December  22,  when  they  wrote  a 
note  to  the  master,  in  substance  directing  him  to  deliver  his  cargo  at  some 
eood  wharf  in  the  immediate  neighborhood  of  Willow  street  wharf. 
This  notice  should  have  been  given  at  least  two  days  before,  and  the  delay 
is  solely  imputable  to  the  respondents,  for  the  hbellaut  seems  to  have 
been  importunate  in  urging  the  consignees  to  appoint  a  suitable  plaoe  of 
delivery.  For  this  unnecessary  detention  of  the  vessel  the  consignees 
must  be  held  accountable. 

But  the  libellant  was  in  fault  in  discharging  part  of  his  cargo  at 
Washington  street  wharf,  because  it  was  done  not  only  without  the  per- 
mission, but  against  the  express  dissent  of  the  con^nees,  and  becalise, 
from  circumstances  known  to  the  libellant,  it  was  not  a  place  suitable  or 
convenient  for  them.  For  the  expenses  and  loss  to  which  they  were 
thereby  subjected  the  vessel  is  liable. 

The  selection  of  the  Central  wharf^  to  which  the  vessel  was  removed 
from  Washington  street,  seems  to  have  been  approved,  or  at  least  assented 
to,  by  both  parties.  But  the  delivery  could  not  be  completed  there  be- 
cause the  cargo  was  not  removed  as  rapidly  as  it  was  discharged,  and 
there  was  not  room  for  the  whole  of  it.  A  delay  of  at  least  one  day  was 
thereby  occasioned,  and  it  became  necessary  to  take  the  vessel  to  an  ad- 
joining wharf,  where  her  discharge  was  finished;  and  for  thb  delay  and 
the  cost  of  removal  the  consignees  are  fairly  chargeable. 

The  account  will  then  stand  thus : 

The  libellant  is  entitled  to  damages  in  the  nature  of  demnrrage  for  three  days  * 


detention  at  $50  per  day  , —  »  $150  00 

And  to  oostof  removing  vessel  from  Central  wharf  to  Smith's  „   30  50 

And  to  balanoe  of  fireignt  money  retained  (gold)  »   200  00 


$370  50 

The  respondents  are  entitled  to  expenses  incurred  and  loss  sustained  by  delivery 
of  part  of  cargo  at  Washington  street  wharf.  ^  ^  187  00 


teayidg  due  libellant  ^$183  60 
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And  for  this  gum  in  gold,  with  interest  from  January  4,  1&72».  a 
decree  will  be  entered  in  &vor  of  the  libellant  with  eoBts. 
Henry  Flanders,  Esq.,  for  libellant. 
Morion  P.  Henry,  Esq,,  for  respondents. 


Camblob  m.  The  Philadelphia  and  Readinq  RailboadUDompany. 


Of  two  bilU  in  equity  filed  at  the  same  time,  one  was  at  the  rait  of  an  express  carrier 
against  a  railroad  eompany  to  prerent  the  eontinuaiice  by  them  of  a  oompeting 
business  in  which  tber  were  engaged,  as  he  alleged  without  authoritj  in  their 
charter,  also  to  compel  the  allowance  by  them  of  certain  disputed  fitcilities  and 
accommodations  which  he  claimed  in  his  own  bosiness  upon  their  line,  and  also  to 
prevent  the  oontiimance  by  them  of  certain  alleged  oyerohsrges  for  transporting  his 
express  freights.  The  other  bill  was  against  the  same  company  at  the  suit  of  one  of 
their  stockholders.  It  contained  the  same  alle^tions  and  prayed  like  relief.  He 
was  a  party  in  the  interest  of  the  express  carrier,  and.penaing  the  disputes,  had 
bou^t  the  slock  in  order  to  promote  that  interest  by  thus  bringine  suit.  A 
preliminary  injunction  asked  under  each  bill  was  reftised  under  both,  because  if 
either  complainant  had  any  equitable  right,  it  was  not,  in  such  a  case,  enforceable 
until  final  nearing. 

A  mandatory  order,  as  a  method  of  enforcing  the  concession  of  a  right,  is  venerally 
inconsistent  with  the  object  and  appropriate  ftinctions  of  a  preliminary  injunction ; 
and  unless  there  is  an  extraordinary  special  exigency,  will  not  be  made  inter- 
locutory. 

Under  a  bill  against  a  corporation  by  a  stockholder,  a  preliminary  injunction  is  not 
ordinarily  grantable  where  the  question  is  not  that  of  preventing  forfeiture  of  the 
charter  from  being  incurred,  but  only  that  of  alleged  erroneous  administration  of  cor- 
porate faculties. 

Here  if  the  defendants  had  infringed  their  charter,  the  mischief  was  already  done,  and 
preliminary  ii^jnnction  could  not  avert  a  forfeiture.  The  value  of  their  stock  in 
other  respects  could  not  be  impaired  by  their  participation  in  the  profits  of  a  oom- 
p«tiQg  business.  Their  liabilitv  to  an  aetion  at  the  suit  of  the  express  carrier  was  a 
risk  which  the  stockholder  had  voluntarily  sought  Therefore,  if  he  were  a  eom- 
plainant  for  hw  own  interest,  he  could  not  ask  a  preliminary  injunction. 

If  an^  act  of  the  defendants  prejudicial  to  the  expren  carrier  was  also  an  infiraction  of 
their  charter,  he  was  not,  on  the  latter  account,  entitled  to  any  redress.  As  to  him. 
the  only  questions  were  those  of  alleged  iiijury  to  his  business  of  a^  freighter;  and 
those  questaons,  unless  there  had  been  a  judgment  at  law,  were  not  of  rach  urgency 
as  necessarily  to  require  interlocutorv  decision. 

The  charter  of  a  railroad  company  authorized  them  to  charge  certain  limited  rates  of 
toll  to  others  for  passage  over  the  rails ;  but  did  not  limit  their  charge  for  transpor- 
tation by  themselves.  The  absence  of  a  limitation  of  the  latter  charge  did  not  enable 
them,  as  common  carriers,  to  make  unretuoncible  charges. 

A  statutory  limitation  of  a  railroad  company's  charges  impliedlv  excludes,  within  the 
limit,  any  question  of  their  unreasonableness,  unless  rebates  from  the  maximum,  or 
additions  to,  or  rebates  from  any  lower  established  rates,  are  ejfttemaiically  unequal. 
Here  equality  is  understood  in  a  relative  sense,  as  importing  that,  under  like  circum- 
stances, a  like  rate,  according  to  weight  or  bulk,  is  charged  to  all  persons  for  the 
carriage  of  goods  wliich  are  of  like  descriptions  for  purposes  of  transportation.  OcciP- 
shncU  inequality,  even  tlM>ugh  preferential,  is  not  always  neeewiruy  unreasonable. 
But  sygtematio  relative  inequality  cannot  be  reasonable. 

The  absolute  monopoly  of  such  a  company,  as  owner  of  tlie  road,  includes  only  the 
profit  from  tolU  properly  so  called. 

Any  further  monopoly  is  founded  only  in  the  great  relative  necessity,  thai,  for  the 
security  of  persons  and  property,  a  railroad  company  should  have  exclusive  control 
of  the  motive  power  and  of  the  track. 

The  mtinopoly  of  the  company,  as  a  common  carrier,  depends  wholly  upon  this-  rela- 
tive necessity,  and  cannot  m  extended  beyond  its  exigency. 

But  the  company  mi^,  as  a  oommon  carrier,  exercise  any  accessorial  ftinctions  profit- 
able to  themselves  and  useful  to  the  public. 

Freight  which  is  transportable  partly  upon  their  own  road,  and  partly  beyond  it,  can 
be  saceiTed  by  them  a^eonsigned  for  tne  ulterior  destinatioBw 
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Th^  may,  as  common  carriers,  engage  in  the  accessorial  business,  with  horse-power, 
of  collecting  freight  which  is  to  be  transported  upon  their  own  railroad,  and  dellYcr^ 
ing  freight  at  the  places  of  destination. 

But  they  cannot  monopolise  wholly  or  partly  this  accessorial  business,  or  promote  the 
monopoly  of  it  by  any  one  else,  or  appropriate  prefererUial  advantaged  for  conduct- 
ing it,  to  their  own  profit,  or  to  that  oi  any  one  else. 

Express  carriers  are  not,  through  any  present  magnitude,  or  prospective  expansion  of 
their  business,  entitled  to  any  such  preferential  facilities  or  accommodarious  from  a 
railroad  company  as  would  preclude  or  impede  participation  by  the  railroad  com- 
pany or  by  any  of  the  public  in  conducting  such  business  with  equal  advantage  on 
any  scale  great  or  small. 

The  charge  by  a  railroad  company  for  such  accessorial  service  with  horse-power  can- 
not be  imposed  upon  any  of  the  public  who  decline  to  use  it. 

There  is  no  difference  between  such  a  direct  overcharge  and  an  indirect  one  made  by 
refusing  abatement  from  a  single  aggregate  charge  which  includes  it. 

QiMBrCt  whether  a  rebate  of  less  than  tne  whole  amount  or  value  of  the  charge  for  the 
service  dispensed  with  can  be  reasonable. 

Qamre^  whether  an  express  carrier  who  does  not  himself  encroach  on  rights  of  the 
public,  and  who  submits  to  all  necessary  and  proper  r^^lations  of  the  railroad  com- 
pany, cannot,  without  obtaining  a  judgment  at  law,  have  relief  in  equity  against 
such  an  overcharge. 

An  express  carrier  who  does  not  submit  or  offer  to  submit,  to  such  regulations,  but 
insists  on  having  preferential  accommodations  or  facilities  which  could  not  be 
allowed  without  encroachment  on  rights  of  the  railroad  company,  and  of  the  public, 
cannot  be  relieved  before  the  final  hearing. 

Qucvre,  whether  he  can  have  relief  at  the  nnal  hearing.  It  seems  that  he  may,  in 
cases  in  which  part  of  the  decree  relieving- him  may  be  an  adjudication  against  his 
pretensions  which  are  unfounded. 

The  charge  of  a  railroad  company  for  transporting  packed  parcels  by  rail,  of  the  fall  sum 
which  would  be  payable  in  the  aggre^te  if  they  were  not  packed  and  were  charged 
for  severally,  cannot  be  rightfully  imposed  upon  the  public  generally,  or  upon 
express  carriers  or  other  middle  men. 

A  court  of  law  and  not  a  court  of  equity,  has  primarv  cognizance  of  the  question  of 
the  right  of  the  railroad  company  carrying  packed  parcels  for  a  middleman  who 
does  not  own  them  to  charge  him  with  any  addition,  however  small,  to  what  would 
otherwise  be  the  reg^ar  charge  for  carrying  the  package  in  mass. 

The  legal  right  of  the  railroad  company  under  the  last  head  is  not  so  clearly  deniable 
as  to  warrant  the  summary  decision  of  it  against  them  by  a  court  of  equitv. 

A  joint  stock  company  was  organized  under  laws  of  a  State,  one  of  which  provided 
tnat  nothing  contained  in  it  should  be  construed  to  give  to  such  company  any  rights 
and  privileges  as  a  corporation.  The  same  laws  authorized  such  a  company  to  sue 
in  the  name  of  their  president 

Qmartj  whether  such  a  company  was  a  citizen  of  that  State  within  the  meaning  of  the 
11th  section  of  the  judiciary  act  of  September  24,  1789,  defining  the  juriadiotion  of 
the  circuit  courts. 

Upon  the  application  of  the  complainant  in  each  case  for  a  prelim- 
inary ini  unction,  affidavits  on  his  part,  and  on  that  of  the  defendants, 
were  exhibited. 

The  complainant  in  the  first  case,  a  citizen  of  the  State  of  New  York, 
had,  on  August  28, 1872,  become  the  holder  of  100  shares  of  the  stock 
of  the  defendants. 

The  complainant  in  the  other  case,  also  a  citizen  of  the  State  of  New 
York,  is  president  of  a  joint  stock  company  associated  and  organized,  in 
pursuance  of  laws  of  that  State,  under  the  name  of  The  Adams  Express 
Company,"  with  power  to  sue  in  the  name  of  their  president  These  are 
ch.  2o8  of  the  laws  of  1849,  and  ch.  245  of  those  of  1854.  The  latter  act 
provides  that  nothing  contained  in  it  shall  be  construed  to  give  to  such 
company  any  rights  and  privileges  as  a  corporation. 

On  the  part  of  the  defendants  it  was  alleged  that  the  shares  of  their 
stock  held  by  the  complainant  Gambles  were  acquired  by  him  on  account, 
and  in  the  interest  of  the  Adams  Express  Company,  solely  with  a  view 
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to  enable  him  to  sue  here  ostensibly  as  a  stockholder  of  the  defendants, 
but  really  as  an  agent  of  the  Adams  Express  Company,  by  whom  the 
expenses  of  the  suit  in  his  name  were  to  be  borne. 

In  the  following  statement  of  the  case,  the  word  complainants,  unless 
otherwise  distinctly  applied,  will  be  understood  as  designating  the  Adams 
Express  Company. 

The  two  bills  are  precisely  alike  in  their  allegations  and  prayers  of 
relief.  They  state  that  from  the  limitation  of  the  proper  business  of 
railroads  and  other  improved  highways,  under  corpnorate  authority,  to 
the  routes  between  their  termini  and  intermediate  stations,  there  has 
been  established  for  many  years  past,  an  extensive  independent  business 
known  as  the  Express  business;  that  those  who  conduct  it  serve  the 
public  as  common  carriers,  by  gathering  small  parcels,  money  and  com- 
mercial securities  at  local  offices,  and  the  consignors'  doors,  and  deliver- 
ing them  to  the  consignees'  doors,  away  from  the  stations  on  railroads  or 
other  great  highways,  as  well  as  by  collecting  bills  of  exchange,  notes 
and  commercial  paper,  and  assuming  responsibility  for  the  risk  of  the 
loss  thereof,  to  their  customers ;  and  where  railroads  exist,  conveying 
the  express  packages  thereon,  and  principally  in  the  cars  of  the  railroad 
companies ;  that  the  business  being  principally  valuable  to  the  commu- 
nity from  the  speed  with  which  the  packages  are  forwarded,  it  has  been 
principally  conducted  in  cars  attached  to,  or  forming  part  of,  the  passen- 
ger trains,  as  distinguished  from  the  ordinary  freight  trains  of  the  rail- 
road ;  that  the  express  business  is  valuable  from  the  responsibility  with 
which  it  is  conducted,  and  the  facilities  it  affords;  that  it  required  from 
those  establishing  it,  a  large  outlay,  without  immediate  remuneration, 
in  acquiring  the  confidence  of  the  community,  and  the  organization  and 
requisite  information  of  their  agents;  and  that  the  complainants,  for 
many  years  past,  have  thus  acquired  ''an  enormously  valuablh  express 
business,  extending  throughout  the  country,  to  the  great  advantage  of 
the  public,"  conducting  it  in  their  own  name,  and  also  in  that  of  other 
private  associations,  whose  interests  have  been  acquired,  and  some  of 
whose  names  have  been  retained  by  the  complainants  for  their  own 
convenience. 

The  defendants  were  incorporated  under  an  act  of  the  Legislature  of 
Pennsvlvania  of  April  4,  1833,  with  power  to  make  a  railroad  from 
Philadelphia  to  Reading,  and  with  all  incidental  privileges,  franchises 
and  immunities,  but  none  other  than  such  as  might  be  necessary  or  inci- 
dent to  the  making  and  maintaining  of  the  road,  and  the  conveyance  of 
passengers,  and  the  transportation  of  the  mail,  and  of  goods,  etc.,  thereon. 
The  act  gives  to  the  defendants  power  from  time  to  time  to  establish  and 
alter  or  amend  rules  and  regulations  for  the  due  ordering  of  all  travel- 
ling and  transportation  upon  and  for  the  preservation  of  the  road,  and 
to  prescribe  the  kinds  and  descriptions  of  cars,  etc.,  to  be  used  on  it, 
and  to  regulate  speed  and  transit ;  provided  that  the  toll  on  any  species 
of  property  should  not  exceed  an  average  of  four  cents  per  ton  per  mile, 
nor  upon  each  passenger  an  average  of  two  cents  per  mile.  It  was  en- 
acted that,  after  a  certain  time,  an  annual  report  should  be  made  bv 
the  company,  under  one  head  of  which  the  amounts  received  for  tolls 
and  transpmiationf  and  the  rates  charged,  were  to  be  stated. 

By  subsequent  acts  of  the  Legislature,  passed  in  1837,  and  1838,  the 


Digitized  by 


414 


PHILADELPHIA  REPORTS. 


defendants  were  authorized  to  extend  the  railroad  to  PottsviJIe,  with  all 
the  privileges  granted,  and  suhject  to  the  same  restrietioDs,  imposed  by 
the  above-mentioned  act  of  April  4, 1883. 

An  act  of  April  3, 1862,  P.  L,  p.  234,  extended  to  the  defendants  the 
privileges  which  had  been  granted  to  a  navigation  company  by  the  first 
section.of  an  act  of  April  5,  1859  (P.  L.  1859,  372),  enabhng  them  "to 
contract  for  the  transportation  of  coal  and  other  articles  upon  their 
navigation,  and  to  and  from  points  beyond  the  same,  and  to  include  the 
charge  for  such  transportation  in  their  charge  for  tolls.'' 

The  defendants  were  operating  "their  railroad  and  certain  connect- 
ing railroads  of  great  extension,  when  an  agreement  of  August  1, 18^, 
was  made  between  them  and  the  complainants  transacting  the  express 
business  under  one  of  their  own  names. 

By  this  agreement,  the  complainants  were,  for  the  carriage  of  a  safe 
not  exceeding  eeven  eubie  feet  m  ccqDwdty,  and  other  express  freight,  and 
the  messenger  or  agent  accompanying  the  same,  to  have  the  use,  on  one 
of  the  defendants'  passenger  trains,  of  an  erght^wheeled  car,  and,  on  each 
of  several  others  of  their  passenger  trains,  of  a  certain  fractional  part  of 
such  a  car.  There  were  provisions  for  the  retention  by  the  defendants  of 
the  absolute  control  and  r^ulation  of  the  trains  and  lines.  The  weight 
of  the  express  matter,  including  the  safe  and  its  contents,  was  not  to  ex- 
ceed 12,000  pounds  in  any  one  eight-wheeled  car,  nor  more  than  a  pro- 
portional weight  in  any  fractional  part  of  such  a  car.  There  were 
various  provisions  for  expediting  and  facilitating  loading,  unloading  and 
weiffhing.  Payments  were  to  be  made  monthly  by  the  complainants  of 
not  less  than  $400  for  the  transportation  of  their  messengers  and  safes, 
and  other  freight  ,*  and  they  were,  in  addition,  to  pa^  rates  of  transpor- 
tation upon  all  freight,  other  than  the  safes  and  tneir  contents,  greater 
by  twenty -five  per  cent,  than  the  rates  charged,  from  time  to  time,  by  the 
defendants  in  their  schedules  or  tariff  of  freiglits;  provided  that  the 
monthly  payments  should  never  be  less  than  i^OO,  which  amount,  as  a 
minimum,  was  to  be  payable  to  the  defendants  whether  such  rates  in 
addition  to  the  $400  should  equal  that  sum  or  not.  The  complainants 
were  to  send  a  messenger  and  safe,  and  to  furnish  express  facilities  to  the 
public  to  the  extent 4^  which  they  could,  under  this  contract,  be  furnished, 
at  least  once  a  day  each  way,  between  designated  points.  If  the  de- 
fendants should  thereafter  transport  any  express  matter  for  others  doing 
an  express  business,  at  more  favorable  rates  than  those  agreed  on  as 
above,  there  was  to  be  a  corresponding  reduction  of  the  amounts  paya- 
ble by  the  complainants. 

The.  eighth  article  of  this  agreement  provided  that  the  defendants 
should  not  be,  direct! v  or  indirectly,  liable  or  responsible  to  any  persons 


any  property  of  any  kind,  connected  with,  belonging  to,  carried  for,  or 
ofiered  to  be  carried  for,  the  complainants  under  this  contract,  or  other- 
wise howsoever,  nor  for  any  injury  happening  to  or  sustained  by  any 
employee,  servant,  or  agent  of  tne  complainants,  or  any  persona  in  any 
manner  connected  with  them,  nor  for  the  death  of  any  such  person 
while  npon  or  about  the  railroad,  or  property  of  the  derendants,  while 
upon  the  business  of  the  complainants,  whether  such  loss  or  damage, 
damage  to  property,  injury  to,  or  death  of  any  such  person,  dioold  have 


 —   ,   J , 

whomsoever,  for  any  loss,  or  damage, 


which  might  happen  to 
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been  occasioned  bj  or  through  the  negligence)  or  omission,  or  default  of 
the  defendants,  their  agents,  or  employees,  or  other  persoDs,  or  otherwise 
howsoever,  but  from  all  such  loss,  injury,  or  damage,  should  be  by  the 
complainants  at  all  times  indemnified ;  it  being  distinctly  understood  and 
agrc^,  as  part  of  the  consideration  of  the  contract,  that  the  complaiur 
ants  assumed  and  took  upon  themselves,  and  undertook  to  pay,  and  pro- 
vide for,  and  indemnify  the  defendants  against  all  and  every  claim  and 
demand  for  loss  and  injury  of  every  nature,  to  life,  person  or  property, 
arising  from  the  performance  of  this  contract,  or  any  matter  directly  or 
indirectly  connected  therewith.  And  the  complainants  further  agreed  to 
indemnify  the  defendants  from  all  loss  or  damage,  to  which  they  might 
be  subjected  for,  or  on  account  of  any  injur/  to  persons  or  property, 
caused  by  or  resulting  from  any  explosive  combustible,  noxious  or 
deleterious  substance,  transported  or  held  by  the  defendants  for  the 
complainants. 

The  contract  was  to  continue  in  force  until  the  expiration  of  sixty  days 
firom  the  date  of  the  service  of  written  notice  by  either  of  the  parties,  on 
the  other,  of  their  wish,  that  it  should  terminate,  and  was  then  to  become 
void,  etc,  except  for  the  enforcement  of  claims  then  acquired  and 
existing. 

The  defendants,  in  the  latter  part  of  1870,  became  lessees,  for  a  long 
term,  of  all  the  franchises,  railroad  and  property  of  the  Philadelphia, 
Germantown  and  Norristown  Railroad  Company.  This  company  was 
incorporated  by  an  act  of  February  17,  1831,  with  authority  to  make 
the  latter  road,  and  to  charge  and  receive  tolls,  and  for  freights,  in  and 
for  the  transportation  of  goods,  etc.,  and  for  the  conveyance  of  passen- 
gers, at  prescribed  maximum  rates ;  provided  that  all  persons  using  the 
road  for  the  transportation  of  persons  or  commodities  should  only  use 
such  cars,  etc.,  adapted  to  the  road  as  the  company  should  prescribe.  A 
supplementary  act  of  April  7,  1832,  enabled  the  latter  company  to  own 
and  place  locomotive  engines  on  the  road,  and  transport  persons,  mer- 
chandise, etc.,  for  prices  or  compensation  to  be  agreed  upon. 

Since  the  lease  of  this  road  by  the  defendants,  it  has  been  called  th« 
Grerraantown  and  Norristown  branch  of  their  railroad. 

Under  the  date  of  May  7, 1872,  it  was  agreed  between  the  defendants 
and  the  complainants,  by  another  of  their  names,  that  the  defendants 
should  provide  for  the  use  of  the  complainants  one  eight-wheeled  car 
suitable  for  the  business  of  an  express  company,  and  transport  the  same 
daily  (Sundays  excepted)  between  Philadelphia  and  Chestnut  Hill,  on 
the  Germantown  and  Norristown  branch  of  the  railroad  of  the  defend* 
ants,  twice  each  way — attached  to  passenger  trains ;  and  also  transport 
for  the  complainants  one  eight-wheeled  car  (to  be  provided  by  the  com- 
plainants  themselves),  twice  each  way  daily  (Sunday  excepted)  between 
I'hiladelphia  and  Norristown,  on  the  same  branch — attached  to  passen- 
ger trains ;  and  issue  passes  for  the  transportation,  free  of  charge,  of  one 
employee  of  the  complainants  in  each  of  the  said  cars,  upon  its  two  daily 
round  tripe.  If  the  defendants  should,  during  the  continuance  of  the 
agreement,  enter  into  an  agreement  with  any  person  or  persons,  in  an 
express  business,  for  the  transportation  over  the  said  Germantown  and 
Norristown  branch,  of  express  matter,  upon  terms  more  £Ekvorable  than 
were  therein  contained,  the  complainants  ^^ere  to  have  their  express 
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matter  transported  upon  the  same  terms.  In  consideration  whereof,  the 
complainants  agreed  to  pay- to  the  defendants  during  the  continaance  of 
this  agreement,  three  hundred  dollars  apon  ^he  first  of  each  month ;  not 
to  make  anj  demand  or  bring  any  suit  against  the  defendants,  for  any 
loss,  injury  or  damage,  from  any  cause  whatever,  that  might  occur  to  the 
car  furnished  by  the  complainants,  or  to  the  goods  transported  in  either 
of  the  cars ;  and  to  indemnify  the  defendants  from  all  such  demands  or 
suits  by  any  person  whatever,  and  from  all  demands  or  suits  by  reason 
of  any  injury  to  or  death  of  any  employee  of  the  complainants ;  it  being 
the  intention  and  agreement  of  the  parties,  that  the  car  furnished  by  the 
complainants  and  the  goods  contained  in  either  of  the  cars,  as  well  as  the 
employees  of  the  complainants,  should  be  transported  solely  at  their  risk, 
and  without  any  responsibility  whatever  on  the  part  of  the  defendants. 

The  contract  was  to  continue  in  force,  until  the  expiration  of  sixty 
days  from  the  service  of  written  notice  by  either  party,  upon  the  other, 
of  an  intention  to  determine  the  same ;  whereupon  it  should  become  void, 
except  for  the  collection  of  any  sum  then  due  by  the  complainants  to  the 
defendants. 

This  agreement  contained  a  provision  that  it  was  to  be  deemed  and 
taken  to  nave  been  in  force  from  April  1,  1871. 

On  June  19, 1872,  the  defendants  gave  to  the  complainants,  under 
each  of  the  contracts  of  August  1, 1866,  and  May  7, 1872,  notice  that  it 
would  become  void  upon  the  expiration  of  sixty  days. 

The  defendants  allege  that  there  was  no  more  necessity  for  the  inter- 
vention of  the  complainants  in  the  transportation  of  express  freight  and 
small  packages  than  there  would  have  been  for  such  intervention  between 
the  public  and  the  defendants  in  the  transportation  of  coal  or  passengers 
in  the  freight  trains;  and  that  it  would  not  have  been  just  to  permit  the 
complainants  to  continue  to  carry  away  a  considerable  profit  which  really 
belonged  to  the  defendants'  stockholders. 

On  August  21,  1872,  the  defendants  gave  public  notice  that  on  and 
after  September  2,  they  would  take  charge  of  the  express  business  in  all 
its  details,  on  their  road,  and  its  branches,  and  would  be  fully  prepared 
to  accommodate  the  public  in  the  rapid  transmission  of  money  and 
freight  intrusted  to  their  care ;  adding  that  direct  connections  would  be 
made  with  the  *^  Delaware,  Lackawanna  and  Western  Express "  for 
New  York  city  and  State,  the  Eastern  States  and  Canadas,  ana  all  point:) 
on  the  Delaware,  Lackawanna  and  Western,  Lackawanna  and  Blooms- 
burff,  and  Morrb  and  Essex  Railroads,  and  ai  reduced  rates;  that  par- 
ticular attention  would  be  given  to  the  collection  of  checks,  drafts,  notes, 
bills,  etc.,  and  prompt  returns  made;  that  orders  for  articles  to  be  re- 
turned by  express  would  be  carried  free  of  charge,  and  delivered  at  once 
upon  arrival  of  trains,  and  goods  called  for  and  returned  by  next  train, 
if  ready  for  shipment ;  and  that  telegrams  ordering  shipments  of  pack- 
ages by  express  would  be  forwarded  over  the  lines  of  the  Philadelphia, 
Reading  and  Pottsville  Telegraph  Company  at  half  rates.  *^  For  fur- 
ther information application  was  to  be  made  at  the  "General  Office  "of 
the  Philadelphia  and  Reading  Railroad  Express  Department;'  and  at 
the    Branch  Office  "  of  the  same  department 

The  defendants  explain  their  connection,  mentioned  in' this  notice,  with 
the  Delaware,  Lackawanna,and  Western  Express,  by  stating  that  it  was 
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to  facilitate  the  transportation  of  express  freight  to  destinations  beyond 
their  own  railroads  on  the  customary  terms,  and  that  they  had  offered  to 
transfer,  on  similar  terms,  the  entire  business  of  such  ulterior  transporta- 
tion to  the  complainants,  who  had  refused  the  offer. 

The  complainants  received  from  the  defendants,  in  a  letter  of  August 
26,  1872,  information  that,  upon  their  regular  freight  trains,  they  would 
carry  freights  for  the  complainants  in  the  same  manner  as  "  for  other 
shippers,''  that  the  complainants  could  not  be  furnished  with  separate 
cars  for  their  goods,  nor  could  the  defendants  engage  to  forward  them  in 
auy  given  time,  but  that  they  should  be  loaded  and  despatched  in  the 
same  order  as  consignments  to  all  other  parties.  Respecting  the  run- 
ning of  a  private  car  over  the  Norristown  branch,"  the  words  of  the  de- 
fendants were :  "  We  are  very  much  cramped  for  room  at  our  depot,  on 
Ninth  street,  and  we  should  on  that  account  prefer  handling  the  goods 
in  our  own  cai^  But  if  you  prefer  to  furnish  a  car,  it  can  be  done, 
although  w^  shall  not  be  able  to  promise  as  good  despatch  as  would  be 
given  to  our  own  cars,  from  the  fact  that  an  extra  shift  will  be  required, 
and  this  could  not  always  be  insured  in  time  to  get  the  car  out  by  any 
particular  train." 

The  complainants  inquired  generally,  and  also  under  specific  heads, 
what  facilities  would  be  afforded  them  for  the  transportation  of  their 
express  matter  on  the  passenger  trains  of  the  defendants  over  their 
several  roads  and  the  respective  branches.  The  defendants,  in  two 
letters  of  August  30, 1872,  answered  that  if  the  complainants  desired  to 
continue  in  the  express  business  in  the  defendants*  region,  and  to  make 
use  of  the  defendants'  express  department  for  transportation,  the  defend- 
ants would  at  all  times,  be  glad  to  transport  any  of  the  express  matter  of 
the  complainants  upon  the  same  terms  paid  by  the  public,  and  would 
endeavor  to  attend  to  the  receipt  and  delivery  with  promptness,  despatch, 
and  in  all  cases,  on  terms  as  favorable  as  to  ''any  other  shipper." 

The  defendants  added :  "As  we  do  not  intend  to  set  apart  in  our 
express  cars  any  particular  space  for  any  one  shipper,  we  cannot  consent 
to  do  so  for  your  company.  Neither  can  we  permit  your  messenger  to 
occupy  any  space  in  our  express  cars. 

"As  we  are  obliged  to  keep  up  a  sufficient  equipment  to  receive  from, 
and  deliver  to  the  public,  all  express  matter  transported  over  our  lines, 
we  cannot  consent  to  make  any  abatement  to  you  in  consideration  of 
your  receiving  and  delivering  goods." 

The  defendants  stated  further  that  it  was  not  their  intention  to  permit 
the  cars  of  any  express  company  to  run  with  passenger  trains. 

On  September  2,  1872,  the  defendants  commenced,  and  they  have 
since  continued  the  business  of  transporting  express  matter  in  cars  of  their 
own,  run  with  their  passenger  trains,  each  express  car  being  attended  by 
their  messenger  in  charge  of  the  express  matter.  For  the  collection  and 
delivery  of  such  matter  at  the  termini  of  its  lines,  the  defendants  employ 
horses  and  wagons. 

The  defendants  collect  and  transport  bank  notes,  or  other  moneys  in 
payment  of  checks,  drafts  and  bills  intrusted  to  them  ;  and  for  so  doing, 
receive  compensation.  Their  president's  affidavit  states  that  "such 
money  or  other  securities  are  transported  as  any  other  freight  of  similai 
character  and  value." 
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The  defendants  had  "  instituted  "  a  tariff  of  charges  to  the  public  for 
the  conveyance  of  express  matter.  They  refused,  as  they  say,  to  show 
this  tariff  to  the  comprainants,  without  refusing  to  make  known  to  them 
the  charge  for  any  particular  item  of  express  matter  offered  for  trans- 
portation. An  interrogatory  of  the  bill  asks  a  disclosure  of  all  the 
regulations  adopted  by  the  defendants  for  the  management  of  the  express 
business  which  they  have  undertaken. 

In  September,  1872,  the  relations  6f  the  parties  becoming  practically 
controversial,  several  disputes  occurred.  In  what  follows,  express  freighU 
will  be  understood  as  including  all  articles  or  parcels  of  such  small 
weight  and  limited  bulk  that  they  are,  or  may  be  conveniently  trans- 
portable in  fast  passenger  trains,  and  all  orders  and  securities  for  money, 
and  other  written  or  printed  papers,  of  which  the  transportation  other- 
wise than  by  mail  is  not  unlawful. 

The  complainants  demanded,  as  proportional  to  the  magnitude  and 
expansion  of  their  express  business,  facilities  and  accommodations,  on 
the  scale  of  those  which  they  had  conventionally  received  from  the 
defendants  until  the  annulment  of  the  contracts  of  August,  1866,  and 
May,  1872.  The  defendants  objected  that  certain  of  the  facilities  and 
accommodations  thus  demanded  would  be  prefererUial,  and  that  the 
allowance  of  them  would  therefore  be  improper.  The  questions,  under 
this  head,  were :  whether  the  complainants  could  insist  on  having  in  a 
passenger  train,  a  car  for  their  exclusive  use,  furnished  by  themselves  or 
provided  by  the  defendants,  or  on  having  a  sufficient  space  set  apart  for 
such  use  in  a  car  of  the  defendants;  whether  the  complainants  could 
rightfully  insist  upon  loading  and  receiving  their  express  freights  upon 
platforms  or  landings  of  the  railway  depots  or  stations — at  places  where 
the  defendants  had  established  offices  or  warerooms  for  the  reception  and 
delivery  of  the  freights  ;  whether  the  complainant*?  could  insist  upon  the 
booking  or  way-billing,  etc.,  being  done  by  themselves,  instead  of  by  the 
defendants;  or  whether  the  complainants  could  require  the  admission  of 
an  agent  or  messenger  in  charge  of  their  express  freights,  to  the  car  con- 
taining such  freights,  and  require  his  freedom  from  those  restraints  upon 
ordinary  passengers  which  might  hinder  his  personal  care  of  such 
freights  during  their  transit  by  rail ;  and  whether,  if  such  an  agent  or 
messenger  was  admitted  only  as  a  passenger  paying  the  ordinary  fare,  he 
should  be  allowed  as  baggage  to  be  carried  in  the  baggage  car,  a  trunk 
containing  express  freight  of  the  complainants,  without  being  charged 
more  than  for  its  excess,  if  any,  in  weight,  above  that  allowed  for  an 
ordinary  passenger's  baggage,  and  at  the  same  rate? 

The  other  disputes  were  upon  alleged  overcharges  by  the  defendants 
for  the  carriage  of  express  freights. 

Their  charge  for  the  accessorial  service  with  horse-power,  in  carrying 
freights  to  and  from  the  railway,  was  included  in  a  single  aggr^te 
8um,  which  included  also  the  charge  for  transportation  by  rail  with 
«team-power,  without  any  discrimination  between  the  amounts  or  values 
of  the  two  services.  The  complainants  themselves  bringing  the  freights 
^0,  and  receiving  them  at  the  railway,  and  thus  making  no  use  whatever 
of  the  horse-power  of  the  defendants,  objected  to  the  charge  for  its  use, 
offering  to  pay  the  amount  which  would  have  been  chargeable  for  the 
transportation  by  rail,  according  to  the  rates  which  had  been  usual  until 
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the  defendants  engaged  in  the  accessorial  busine^  This  the  defendants 
refused  to  accept  They  exacted  the  aggregate  sum,  without  making 
any  abatement  whatever.  The  complainants  paid  the  whole  charge 
under  protest  As  to  the  excess,  it  was  contended  for  the  defendants 
that  no  rebate  whatever  was  requirable  of  them,  and  by  the  complain- 
ants that  no  rebate  less  than  of  the  whole  excess  above  the  proper 
charge  for  transportation  by  steam  upon  the  rails  could  be  reasonable. 

Another  dispute  arose  thus.  When  several  articles  or  parcels,  all 
receivable  at  the  same  place  of  destination  by  the  complainants,  but  there 
deliverable  by  them  to  several  persons  unknown  to  the  defendants,  were 
so  bound  or  enclosed  as  to  form  together  a  single  package  not  of  incon- 
venient bulk  or  weight  for  transportation,  the  complainants  required  the 
defendants  to  receive  such  package  for  transportation  upon  their  road 
at  a  rate  of  charge  no  higher  than  if  the  whole  contents  were  owned  by 
the  complainants,  or  were  intended  for  ultimate  delivery  to  a  single 
person.  The  defendants  refused  to  carry  the  package  at  this  rate,  exact- 
ing the  full  aggregate  amount  which  would  have  been  chargeable  if  the 
several  parcels  had  not  been  packed  together.  The  whole  charge  wad 
paid  by  the  complainants,  under  protest  as  to  the  excess.  Between  thd 
two  extremes  of  the  question  as  to  packed  parcels,  a  point  argued  was 
whether,  if  the  whole  additional  charge  was  excessive  and  unreasonable, 
a  less  addition  might  not  be  properly  made  in  order  to  cover  the  con- 
tingent risk  of  the  defendants*  liability  to  several  actions  at  the -suit  of 
the  unknown  parties  interested. 

The  complainants  do  not  appear  to  have  brought  any  action  at  law 
to  get  back  either  of  the  t^o  excesses  in  amount  which  they  paid  undet 
protest. 

Besides  the  special  contestations  which  have  been  mentioned,  the  com- 
plainants contended  generally  that  carriage  without  steam-power  to  or 
from  the  railway  is  a  business  wholly  distinct  from  that  of  carriage  by 
rail;  that  the  charter  of  the  defendants  does  not  authoriEe  them  to 
engage  in  any  other  business  of  carriage  than  upon  the  rails,  and  more- 
over does  not  authorize  them  to  receive  any  freight  which  is  transport- 
able upon  their  own  road  and  beyond  it,  as  consigned  ibr  the  ulterior 
destination. 

The  purposes  of  the  bills  were  threefold : 

First,  by  injunction,  to  prevent  the  defendatits  from  continuing  the 
competing  business  with  horse-power. 

Secondly,  to  compel  by  mandatory  injunction,  or  decretal  order,  the 
allowance  by  the  defendants  to  the  complainants  of  the  disputed  facili- 
ties and  accommodations. 

Thirdly,  to  prevent  by  injunction  the  continuance  of  the  alleged  over- 
charges. 

The  defendants  denying  wholly  that  the  complainants'  case  had  an^ 
merits,  objected  that  the  questions  in  dispute  were  primarily  cogni- 
zable, not  in  equity  but  at  law,  and  if  this  were  otherwise,  could  not  be 
properly  considered  until  the  final  hearing ;  that  the  complainants  could 
not  sue  as  a  citizen  of  the  Slate  of  New  York,  under  the  11th  section  of 
the  judiciary  act  of  24th  September,  1789,  and  could  not  sue  in  equity 
out  of  that  State,  in  the  name  of  their  president 
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McKennan,  C.  J. — rhe  prayers  of  these  bills  are  the  same.  Although, 
in  form,  they  invoke  the  preventive  intervention  of  the  court,  they  are 
founded  upon  the  alleged  denial  of  certain  legal  rights  claimed  by  the 
Adams  Express  Company,  and  it  is  manifest  that  the  only  beneficial 
measure  of  relief  would  be  a  mandatory  order,  constraining  the  defendant 
to  concede  to  the  express  company  the  exercise  and  enjoyment  of  the  rights 
claimed  bv  it  This  it  may  be  within  the  ranf^e  of  the  power  of  the  court 
to  decree,  but  it  ought  to  be  done  only  under  circumstances  of  special  exi- 
gency, to  avert  the  continuing  injuriousness  of  clearly  wrongful  acts.  As 
a  method  of  enforcing  the  concession  of  a  mere  right,  it  is  inconsistent  with 
the  object  and  appropriate  functions  of  a  preliminary  injunction. 

In  The  Lehigh  Coal  and  Navigation  Co,  vs.  The  Lehigh  Valley  RaU- 
road  Co.,  referred  to  in  Audenried  vs.  Phila,  and  Reading  Railroad  Co., 
18  P.  F.  Smith,  376,  Mr.  Justice  Strong  said :  ''A  preliminary  injunc- 
tion ought  never  to  be  granted  except  in  a  clear  case,  and  then  only  to 
prevent  a  substantial  injury.  Its  purpose  is  to  keep  things  in  their 
existing  condition  until  the  case  can  be  finally  heard.  As  it  is  the 
strong  arm  of  the  law,  it  must  be  used  only  when  necessity  requires  it 
And  a  preliminary  injunction  can  never  be  necessary  when  the  ihvig  sought 
to  be  restrained  has  been  already  done ;  for  its  province  is  not  to  undo,  but 
to  prevent  and  preserve."  And  in  Farmers*  Railroad  Co.  vs.  Reno  Oil 
Creek  and  Fithole  Ifailroad  Co.,  3  P.  F.  Smith,  224,  the  'same  learned 
judge  said :  The  sole  object  of  such  an  order  is  to  preserve  the  subject 
of  the  controversy  in  the  condition  in  which  it  is  when  the  order  is  made. 
It  cannot  be  used  to  take  property  out  of  the  possession  of  one  party 
and  put  it  into  the  possession  of  the  other.  That  can  be  accomplished 
only  by  a  final  decree." 

It  is  true  the  allowance  of  mandatory  interlocutory  injunctions  has,  to 
some  extent,  the  sanction  of  the  modern  English  practice.  It  has  grown 
up  upon  the  supposed  authoritv  of  Lord  Eldon,  who  made  such  an  order 
for  the  first  time,  in  Lane  vs.  tf^ewdigate,  10  Ves.  193.  But  he  evidently 
regarded  it  as  exceptional,  and  while  he  considered  the  injury  com- 
plained of  as  a  clear  invasion  of  the  complainant's  rights,  demanding 
prompt  reparation,  he  declined  to  decree  a  specific  correction  of  it  by  the 
defendant,  but  so  avowedlv  framed  his  order  as  to  create  the  necessity  " 
for  the  defendant  doing  what  he  was  unwilling  to  order  him  directly  to 
do.  Such  a  case  cannot  be  regarded  as  evidence  of  the  existence  of  a 
uniform  practice,  or  as  a  warrant  for  the  establishment  of  one.  It  has 
certainly  not  led  to  such  a  result  in  this  country,  for  in  Audenried  vs. 
Phila,  and  Reading  Railroad  Co,,  supra,  Mr.  Justice  Sharswood  says, 
with  great  force :  **  There  are  some  few  instances  in  England  in  which  a 
mandatory  order  has  been  made  in  an  interlocutory  application,  but  they 
have  been  very  extreme  cases,  and  ought  not  to  be  followed  as  precedents." 

Is  there  anything,  then,  in  the  circumstances  of  the  present  case,  to 
demand  a  resort  to  so  questionable  a  mode  of  interposition? 

The  Adams  Express  Company  is  entitled  to  protection  onlj  against 
such  illegal  acts  of  the  defendant  as  are  prejudicial  to  its  rights  and 
interests.  If  the  railroad  company  has  assumed  the  exercise  of  any 
franchise  not  conferred  by  its  charter,  the  express  company  is  not 
authorized  to  call  it  to  account    If,  without  right,  it  seeks  to  appro- 
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priate  the  profits  of  a  business  of  which  the  express  company  before  had 
the  monopoly,  it  does  not  thereby  incur  any  liability  to  the  express 
company.  Their  relations  to  each  other  grew  out  of  the  corporate 
duties  of  the  defendant  as  a  common  carrier,  and  it  is  only  for  a  ^eiilure 
or  refusal  to  perform  any  of  these  duties  to  the  express  company  as  a 
shipper  that  the  latter  has  a  right  to  complain. 

The  transportation  of  its  freight  over  the  defendant's  road  is  not 
denied  to  the  express  company,  nor  can  it  be.  The  parties  disagree  as 
to  the  regulations  imposed  and  the  rates  demanded  by  the  defendant. 
The  right  to  a  rebate  from  the  charges  of  the  defendant,  equal  to  the  cost 
of  collecting,  transporting  and  delivering  parcels  from  and  to  the  doors  of 
the  consignors  and  consignees,  and  the  right  to  pay  for  transporting  a  pack- 
age of  parcels  only  the  price  charged  for  a  separate  one,  are  claimed  by 
the  plaintiff,  and  constitute  the  substantial  subjects  of  the  contention. 
Practically,  only  the  profits  to  be  derived  from  the  express  business  on  the 
Philadelphia  and  Reading  railroad  are  involved  in  it.  Shall  these 
profits  accrue  to  the  railroad  company  or  to  the  express  company  ? 

Are  these  questions  of  such  urgent  significance  as  to  call  for  their  deci- 
sion before  a  final  hearing?  To  decide  them  now,  as  must  necessarily  be 
done  if  the  present  motion  b  allowed,  is,  in  efiect,  to  decide  them  finally, 
because  a  final  decree  could  not  more  fully  secure  to  the  plaintiff  the 
enjoyment  of  what  it  claims  than  would  an  interlocutory  injunction. 
Why  should  this  be  done  in  the  absence  of  an  answer  and  of  the  proofs 
necessary  to  a  precise  adjustment  of  the  relative  rights  and  duties  of  the 
parties,  or  without  a  trial  at  law  ?  "  To  preserve  the  subject  of  the 
controversy  in  the  condition  in  which  it  is  '  now,  does  not  require  it, 
but  the  efifect  would  be  to  undo  what  has  been  done,  to  take  away  from 
the  defendants  the  controverted  rights  now  enjoyed  by  them  and  confer 
them  upon  the  plaintiff.  This  can  be  accomplished  appropriately  only 
by  a  final  decree. 

Nor  has  the  complainant,  Camblos,  any  better  title  to  this  summary 
relief  than  the  express  company.  As  a  stockholder  in  the  corporation 
defendant,  his  only  interest  is  in  being  protected  against  the  rbk  of  loss. 
80  long  as  those  who  manage  the  corporation  keep  within  the  limita 
of  its  charter,  and  commit,  or  propose  to  commit,  no  breach  of  their 
trust,  he  has  no  rieht  to  complam.  In  Dodge  vs.  Woolsey,  18  How.  341, 
the  court  says :  It  is  now  no  longer  doubt>ed,  either  in  Eneland  or  the 
United  States,  that  courts  of  equity  in  both  have  jurisdiction  over 
corporations,  at  the  instance  of  one  or  more  of  their  members,  to 
apply  preventive  remedies  by  injunction  to  restrain  those  who  adminis- 
ter them  from  doing  acts  which  would  amount  to  a  violation  of  charter, 
or  to  prevent  any  misapplication  of  their  capitals  or  profits,  which 
might  result  in  lessening  the  dividends  of  stockholders,  or  the  value  of 
their  shares,  as  either  may  be  protected  by  the  franchise  if  the  acts 
intended  to  be  done  create  what  is,  in  the  law,  denominated  a  breach  of 
trust."  If  the  acts  complained  of  are  violations  of  the  defendant's 
charter,  as  they  are  not  because  concerning  only  the  administration  of 
its  legal  £Eu;ulties,  the  mischief  has  been  already  done,  and  a  preliminary 
injunction  could  not  avert  their  injurious  consequences ;  and  surely  the 
value  of  the  complainant's  stock  will  not  be  impaired,  or  the  diviaeuds 
upon  it  lessened  by  securing  its  participation  in  the  profit  of  a  business 
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which  he  seeks  to  divert  into  another  channel.  And  thai  as  to  the 
apprehended  liability  of  the  defendants  to  the  express  company  for 
damages,  he  has  voluntarily  sought  the  risk  from  which  he  asks  to  be 
protected.  It  is  charged  and  not  denied  that  he  acquired  hb  stock  on 
account  and  in  the  interest  of  the  Adams  Express  Company,  and  solely 
with  a  view  of  giving  himself  a  supposed  status  in  court,  to  enable  him 
to  maintain  the  present  suit  ostensibly  as  a  stockholder  of  the  Philadel- 
phia and  Reading  Railroad  Ck>mpany,  but  really  as  an  agent  of  the 
Adams  Express  Company,"  and  that  the  expenses  of  the  said  suit  are 
to  be  borne  by  the  said  company."  And  these  averments  are  corrobo- 
rated by  the  i^ct  that  his  bill  is  filed  at  the  same  time  with  and  is  an 
exact  counterpart  of  the  express  company's  bill.  He  does  not,  there- 
fore, come  into  court  with  a  bona  Jide  complaint  as  a  stockholder  really 
seeking  protection,  but  as  the  auxiliary  of  another  party  wh(»e  proceeo- 
ing  is  adverse  to  his  interest  as  a  stockholder.  It  is  not  a  question  of 
his  motives,  but  of  the  genuineness  of  the  character  in  which  he  presents 
himself,  and  of  the  good  faith  of  his  appeal  for  summary  relief.  A 
court  of  equity  is  not  the  redresser  of  simulated  wrongs,  nor  will  it  exert 
its  strong  arm  to  relieve  a  complainant  in  a  position  which  he  has  vol- 
untarily assumed,  with  a  full  knowledge  of  its  perils. 
The  motion  for  a  preliminary  injunction  b,  therefore,  denied. 

Opinion  delivered  by 

Cadwalader,  D.  J. — I  concur  in  the  opinion  of  the  circuit  judge, 
and  in  his  reasons.  We  have  arrived  at  the  same  conclusion  by  pro- 
cesses of  reasoning  perfectly  consistent,  though  not  alike.  His  opinion, 
as  delivered,  is  almost  independently  of  any  question  upon  the  merits, 
confined  to  that  of  remedy  in  the  present  stage  of  the  cause.  My  opin- 
ion was  formed  upon  a  consideration  of  the  merits  of  the  whole  contro- 
versy, reducing  the  numerous  questions  to  two,  and  even  dividing  each 
of  them,  so  as  to  leave  only  one  point  under  each  open  to  future  doubt 

I  was  thus  able  to  limit  the  question  which  the  circuit  judge  has  con- 
sidered at  large,  to  these  two  points.  But  it  was  therefore  necessary  to 
form  an  opinion  upon  most  of  the  other  questions.  This  was  done  with- 
out any  opportunity  of  consultation  with  him,  until  the  present  term. 
Either  method  of  considering  the  case  was  proper.  It  had  been  very 
fully  argued,  and  nothing  could  be  added  to  the  printed  briefs  of  counsel. 
But  if  the  circuit  judge  had  either  differed,  or  doubted,  as  to  any  part 
of  my  opinion,  I  would  not  have  delivered  it.  He,  however,  concurs  on 
every  point;  and  is  desirous  that  it  should  be  considered  as  the  opinion 
of  both  judges. 

The  case  at  the  suit  of  the  express  company  will  be  properly  con- 
sidered before  any  distinct  consideration  of  the  stockholders'  bill.  But 
certain  points  of  argument  which  are  more  or  less  common  to  the  two 
cases  will,  in  considering  the  former  one,  be  noticed  somewhat  more  fully 
than  might  be  necessary  if  it  were  alone  before  the  court.  Any  question 
of  supposed  liability  of  the  charter  of  the  defendants  to  forfeiture, 
belongs  only  to  the  case  under  the  stockholders*  bill,  as  the  circuit 
judge  has  clearly  shown.  But  the  interpretation  and  efibct  of  the  char- 
ter, upon  which  such  a  question  depends,  may  also  ascertain  relations  of 
tiie  defendants  either  to  the  public  generally,  or  to  certain  freighters, 
upon  questions  belonging  peculiarly  to  the  other  case. 
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Each  party  imputes,  with  ^parent  reason,  to  the  opposing  litigant,'  a 
purpose  to  monopolize  the  transportation  by  horse-power,  of  light  freights 
of  small  bulk  to  and  from  the  railroad  of  the  defendants.  With  per^ 
mission  of  the  circuit  judge,  I  quote  him  as  having,  in  consultation,  said 
of  the  case,  that  it  is  a  war  of  monopolists. 

There  is  unlimited  legislative  power  to  create  such  a  monopoly.  (6 
Wharton,  46;  12  Harris,  382;  1  Wallace,  145-6;  3  Wallace,  81,  213; 
Slaughter  House  Company's  case.  Supreme  Court  of  the  United  States, 
14th  of  April,  1873,  affirming  22  Louis;  An.  646 ;  and  see  2  Gray,  1.) 
Any  exclusive  profit  granted  by  the' State,  either  to  an  individual,  or  to 
a  corporation,  is  a  monopoly  in  the  general  sense  of  the  word. 

In  former  times  it  was  ordinarily  understood  as  an  exclusive  profit  for 
which  the  public  received  no  equivalent  benefit  Such  a  raohopoly, 
though  against  nublic  policy,  and  odious,  can  be  legislatively  granted  in 
most  States  of  the  Union.  But  in  our  day,  a  wiser  policy  and  a  decent 
regard  for  public  interests,  and  for  public  opinion,  prevent  any  direct 
and  avowed  establishment  of  monopolies  of  this  kind. 

Existing  railroads  are  not  monopolies  in  any  such  sense.  The  effi» 
ciency  of  the  locomotive  steam  engine  for  enlarged  purposes  of  transport 
tation  upon  a  fixed  metallic  rail,  was  not  completely  established  until 
the  latter  part  of  1^29.  The  public  benefit  then  expected  from  a  rail- 
road was  the  substitution  of  the  power  of  steam  for  that  of  horses,  ia 
transportation  upon  land  between  distinct  places. 

It  was  known  that  the  production  of  this  result  would  require  immense 
expenditures.  But  the  capital  invested  in  the  construction  of  railroads, 
and  in  their  equipment,  exceeded  by  almost  countless  millions,  what  was 
at  first  expected.  Nevertheless,  wherever  the  roads  have  been  completed, 
even  where  the  private  contributors  have  received  no  remuneration  for 
their  outlay,  the  public  benefit  has  been  great ;  and  where  the  private 
remuneration  has  been  greatest,  it  is  but  small  in  proportion  to  the  ben- 
eficial results  to  the  public  attained,  and  in  prospect.  These  results 
exceed  immeasurably  the  most  sanguine  former  hopes.  In  all  directions, 
a  force  equal  to  that  of  millions  of  the  strongest  horses,  working  by 
night  and  by  day,  and  consuming  no  food,  has,  on  both  sides  of  the 
Atlantic,  been  made  availabl.e  for  quick  transportation.  The  consequent 
increase  of  wealth  at  the  ends  of  the  lines  was,  in  part,  predicted.  But 
the  almost  unforeseen  production  which  railroads  generate  along  their 
borders  will  soon  exceed,  where  it  may  not  already  surpass,  or  equal,  that 
upon  the  shores  of  great  navigable  rivers. 

The  ordinary  modern  practical  use  of  the  word  monopoly  is  in  the 
sense  of  an  exclusive  profit,  for  the  grant  of  which  by  the  State  the 
public  are  intended  to  receive  equivalent  benefit.  In  what  follows,  the 
word,  unless  otherwise  qualified  or  explained,  will  be  so  understood.  It 
has  been  said  that  every  grant  of  a  corporate  franchise  or  privilege  may, 
so  far  as  it  extends,  be  called  a  monopoly.  The  word  will  not,  however, 
be  used  in  so  vague  a  sense.  It  will  oe  understood  as  applicable  to  those 
privileges  only  with  which  there  is  no  present  available  competition. 

The  legislative  charters  of  some  of  the  railroad  companies  created  soon 
after  1829  contained  express  provisions  of  different  kinds  against  the 
making,  during  a  limited  period,  of  a  railroad  by  any  one  else  within  a 
defined  area.   The  legislature  could  not  afterwards,  with  constitutional 
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effect,  sanction  the  establishment  of  such  f  competing  road  without  pro- 
viding tor  the  payment  of  compensation  for  the  loss  or  diminution  of 
the  monopoly,  after  a  proper  ascertainment  of  the  amount.  (6  How. 
507 ;  13  How.  82,  83 ;  11  Wright,  326,  329 ;  2  Gray,  1,  42 ;  3  Wallace. 
52;  Bedfield,  §  70,  4th  ed.,  vol  1,  pp.  257-8.)  It  is  believed  that  in 
Pennsylvania,  and  in  most  of  the  States,  no  such  improvident  l^islation 
is  now  in  force.  Where  it  is  not,  the  legislature,  not  having  disabled 
itself,  is  under  no  such  constitutional  restraint ;  but  may  authorize  the 
unconditional  construction  of  new  railroads,  however  near  they  may  be 
to  existing  lines.  The  justice  and*  wisdom  of  such  legislation  depend 
upon  relative  considerations,  which  may  vary  as  increase  of  wealth  and 
population  diminbh  the  area  of  a  reasonable  monopoly*  The  question 
may  likewise  be  affected  more  or  less  by  lapse  of  time.  To  authorize 
the  construction  of  a  new  railroad  very  near  to  a  rail  recently  laid  might 
be  manifestly  unjust  and  impolitic  (7  Harris,  216,  217.)  But  when  a 
change  of  local  circumstances  creates  a  public  want  of  a  neighboring 
line  which  can  be  profitably  used,  it  would  be  anomalous  that  the  exist- 
ence of  the  former  public  highway  should  indefinitely  prevent  the  con- 
struction of  the  new  one.  The  loss  total  or  partial  of  the  profits  of  the 
former  one  from  consequences  of  such  local  change  was  a  conUugency  to 
which  its  owners  were  always  liable.  We  see  this  contingency  on  a  large 
scale  in  existing  and  projected  railways  to  the  P&cific.  The  unlimited 
legislative  power  over  the  subject  is  unquestionable.  The  construction  of 
a  new  road,  without  any  compensation  to  the  owners  of  the  former  one, 
may  be  constitutionally  authorized  with  no  legislative  motive  except  the 
encouragement  of  competition.  (11  Pet.  544 ;  23  How.  437 ;  3  Wallace, 
213 ;  Redfield,  §  231,  4th  ed.,  vol.  2,  p.  408.  See  12  C.  B.  N.  S.  58-63, 
and  Mr.  Dickson's  note.)  But,  though  routes  the  most  proper  for  com- 
petition were  legislatively  established,  effective  competition  might  be  long 
postponed  through  the  facilities  which  connections  by  intervening  rail- 
roads afford  for  conventional  arrangements  between  companies  intended 
to  have  been  competitors,  and  for  consolidations  merges,  and  so  called 
amalgamations  of  companies,  and  also  for  purchases  or  leases  of  a  com- 
pany^ road  and  franchises  by  another  company,  etc.  (See  9  Casey, 
281-288 ;  5  Wright,  447 ;  3  P.  F.  Sm.  9, 19, 20, 59 ;  also  Shelford,  Glen's 
Ed.,  Intr.  xlviii.,  xlix.)  As  yet,  few,  if  any,  truly  competing  lines  exist 
Even  between  Philadelphia  and  New  York,  the  routes  are  still  so  con- 
trolled as  to  preclude  competition.  The  question  of  monopoly  therefore 
continues  to  oe  all  important  There  is,  or  was  lately,  from  Paris  to 
Bordeaux,  but  one  railroad.  The  road  itself  is  therefore  in  France,  con- 
sidered in  some  sort,  a  monopoly.  {Duverdy  Contr,  de  Transport,  §§  162, 
159,  pp.  239,  236,  and  Intr.  p.  10.)  So  the  defendants  have  now  the 
only  existing  railroad  from  Philadelphia  to  Pottsville,  and  the  only  con- 
nection by  rail  with  many  other  great  routes.  The  business  of  the  road 
must  therefore  necessarily  be,  in  some  respects,  monopolized  by  the 
defendants  now ;  and  whatever  may  be  the  future  effect  of  possible  com- 
petition, it  cannot  wholly  deprive  them  of  certain  exclusive  profits. 
(See  i  q,  B.  584 ;  4  Q.  B.  36,  37.) 

The  company, as  owner  of  the  road,  has  thus  a  legitimate  monopoly  of  the 
rates  chargeable  for  the  use  by  others  of  the  track  itself,  as  a  public  high- 
way.  These  rates,  and  nothing  else,  are,  in  a  strictly  proper  sense,  called 
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tolls.  (4  P.  F.  Sm.  315 ;  15  P.  F.  Sm.  210 ;  1  Q.  B.  575-577  ;  9  Exch. 
642.)  If  railroad  companies  did  not  furDish  any  motive  power,  and  were 
not  in  anywise  carriers,  their  only  gross  profits  would  be  tolls  thus  properly 
defined  ;  and  the  companies  would  have  a  monopoly  of  them. 

The  earlier  legislative  charters  of  railroad  companies  after  1829  were 
not  alike.  Some  pf  them  indicate  that  the  companies  were  not  expected 
to  engage  at  all  in  the  business  of  transportation.  But  most  of  the  char* 
ters,  even  of  that  period,  import  that  the  respective  companies  were 
expected  to  become  carriers  on  their  own  roads,  though  not  to  monopo- 
lize the  business.  The  Supreme  Court  of  Pennsylvania  have  called  the 
former  simply  railroad  companies,  and  the  latter  both  railroad  and  tranS" 
portaiion  companies.  The  latter,  as  railroad  companies,  have  ppwer 
to  construct  and  maintain  "  the  roads,  "and  to  charge  and  receive  tolls 
from  those  "  who  may  "  transport  either  merchandise  or  passengers  oVer  " 
them ;  and,  as  transportation  companies,  have  authority  **  to  transport 
either  passengers,  or  the  property  of  others,  over  their  own  roads,  in  their 
own  cars,  and  with  their  own  motive  power."  4  P.  F.  Sm.  312 ;  see  12 
P.  F.  Sm.  228,  229. 

The  same  court  has,  in  construing  the  charter  of  the  defendants, 
decided  that  they  are,  by  necessary  implication,  if  not  through  express 
enactment,  a  transportation  company,  as  well  as  a  railroad  company :  in 
other  words,  have  the  twofold  franchise  of  taking  tolls,  and  also  engaging 
in  the  business  of  carriers  upon  their  own  road.  (Ibid.)  Thus  the  char- 
ter, though  its  effect  is  to  give  a  monopoly  of  tolls,  confers  no  monopoly 
of  the  business  of  carriers.  Yet  the  defendants  have  a  praetical  monopoly 
of  the  business  of  carriers  upon  their  own  rails.  This  will  require 
explanation. 

Until  1829,  horse-power  alone  had  been  used  upon  railroads.  An 
English  railway,  or  tram-road,  had  been  made  by  laying  iron  or  wooden 
pieces  in  two  parallel  lines  for  the  wheels,  without  levelling  the  track  bv 
cuttings  or  embankments  more  than  by  the  grading  of  a  turnpike  road. 
Most  of  these  former  railways  or  tram-roads  were  private  ways.  But 
some  of  them  were  public  highwavs.  (See  2  B.  &  Aid.  646 ;  Shelford,  * 
Glen's  Ed.,  Intr.  pp.  xxvii.,  xxviii.)  From  a  supposed  analogy  to  them, 
the  original  notion  as  to  a  railroad,  fitted  for  the  use  of  a  locomotive 
steam  engine,  was  that  any  one  of  the  public  might,  under  proper  con- 
ditions and  regulations,  use  his  own  locomotive  engine  with  its  train 
upon  the  fixed  rail,  in  like  manner  as  a  boat  upon  a  canal,  or  a  vehicle 
upon  a  turnpike,  paying  in  like  manner  a  fixed  or  a  reasonable  toll. 
The  Versailles  railroad,  on  the  left  bank  of  the  Seine,  seems  to  have 
been  thus  used,  for  a  time,  to  a  limited  extent  (Duverdy,  §  160,  note,  p. 
237);  and  in  England,  the  Grand  Junction  Railway  was,  at  one  time, 
and  possiblv  may  still  be,  to  a  small  j^tent,  so  used.  (See  4  Q.  B.  20, 
Shelford,  Glen's  Ed.,  vol.  1.  p.  607.)  The  rail  may  still  be  thus  used  by 
the  engines  and  trains  of  connoting  railroads  paying  toll  or  an  equiva- 
lent compensation.  (See  4  Q.  B.  19,  20,  21,  22,  37,  38;  9  Exch.  642 ; 
Law  Bep.  2  Q.  B.  251.)  But  except  for  purposes  of  connecting  railways, 
this  use  of  the  track  by  others  than  the  company  owning  the  road  is  very 
little,  if  at  all,  practisi^l  in  Europe,  and  is  in  the  United  States,  almost, 
if  not  quite,  unknown.    (Redfield,  §  124,  4th  ed.,  vol.  1,  p.  446.) 

This  tacit  exclusion  of  the  public  from  participating  in  the  business  of 


Digitized  by 


426 


PHILADELPHIA  EEPORTS. 


transportation  by  rail,  resulted  from  what  was  almost  absolute  necessity. 
Under  the  present  sjrstem  of  transportation  upon  a  railroad,  such  are  the 
dangers  from  the  moving  fires,  from  the  intensity  of  the  pressure  of 
steam,  and  the  frequent  insecurity  of  boilers,  from  the  great  velocity  of 
the  trains,  their  extended  length  and  immense  weight,  and  the  inability 
to  deviate  from  the  track,  that  a  divided  control  of  thp  locomotive  power 
was  very  soon  found  inadmissible.  It  thus  became  impossible  for  the 
public  generally  to  use  locomotive  engines  upon  the  lines,  and  impossible 
to  use  cars  of  any  kind  independently  of  the  most  rigid  supervision  and 
regulation  by  the  railroad  companies.  (See  Shelford,  Glen's  £d.,  vol.  1, 
Intr.  pp.  xzix.,  xxx.)  If  dangerous  interference  with  the  police  of  the 
roads  could  have  been  avoided,  the  subjection  was  greater  than  could  be 
submitted  to  by  independent  carriers.  Through  this  relative  necessity, 
the  business  of  carriers  by  rail  was  everywhere  monopolised  by  railroad 
companies. 

The  origin  of  the  enlarged  monopoly  was  thus  explained  in  a  very 
instructive  argument  in  1842,  by  Mr.  Martin,  afterwards  a  baron  of  the 
Exchequer.  (10  M.  &  W.  412, 413.)  It  had  before  1>een,  and  was  after- 
wartls,  judicially  so  explained  by  Lord  Denman.  (1  Q.  B.  558,  580  ;  4 
Q.  B.  18.)  The  companies  were  indirectly  fortified  in  the  monopoly 
through  their  exclusive  or  preferential  use  of  their  depots  or  stations, 
and  their  warehouses,  platforms,  etc.,  and  the  immediate  approaches  or 
outlets.  The  appropriation  of  some  of  these  preferential  facilities  to  their 
own  exclusive  benefit  has  not  been  judicially  considered  wrongful. 
Whether  it  may  not  be  such  as  to  encroach,  in  some  degree,  on  rights  of 
the  public,  is  a  question  which  there  is  no  occasion  to  consider  now, 
because  the  companies  would,  independently  of  such  advantages,  have* 
practical  present  monopoly  of  the  business  of  carriers  upon  the  rails. 
Lord  Denman  said  that  the  supposition  of  a  free  competition  of  carriers 
on  the  same  railway  is  practically  little  less  than  absurd,"  and  that  "if 
all  difficulties  were  removed  as  to  the  stations,  warehouses,  landing  places 
and  approaches,  and  all  these  were  supposed  as  much  laid  open  to  the 
public  as  the  railway  itself,  the  very  nature  of  the  mode  of  conveyance 
forbids  a  free  competition  of  rival  carriers."  (1  Q.  B.  579.)  "  It  would," 
he  added,  "  be  no  answer  to  say  that,  by  law,  the  railway  is  a  highway, 
that  all  the  world  may  carry  goods  and  passengers  on  it,  that  it  is  ao 
accident  that  the  company  alone  monopolize  all  the  trade,  and  that  their 
monopoly  may  cease  to-morrow."  (1  Q.  B.  p.  584 ;  see  also  5  C.  R  N. 
S.  351.) 

A  recent  observation  of  the  Supreme  Court  of  Illinois,  that  a  railroad 
company  is  chartered  solely  for  the  purpose  of  exercising  the  funcUons 
and  performing  the  duties  of  a  common  carrier  (February  22,  1873, 
Chicago  and  Alton  Railroad  Oompany  vs.  B.  S,  etc.,  Comrs.,  Chicago 
Leg.  News,  March  1,  1873,  vol.  5,  pp.  266,  267;  Phil.  Leg.  Gaz.,  ManA 
14,  1878),  is  thus,  to  practical  intents,  tAie. 

If  tolls,  distinctively  so  called,  were  alone  in  question,  and  if  the  rates 
of  toll  were  neither  prescribed  nor  limited  by  the  legislature,  the  com- 
panies could  not  charge  unreasonable  rates.  But  this  proposition  is 
practically  merged  in  the  question  of  the  charges  which  the  companies 
may  make  as  common  carriers. 

The  general  railroad  law  of  Pennsylvania  gives  to  the  respective  com- 
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panies  to  which  it  applies  exclusive  control  of  the  motive  power ;  and 
enables  them  to  include  in  a  single  charge  both  tolls  and  a  compensation 
for  the  use  of  the  motive  power  when  the  cars  to  be  transported  are 
owned  or  furnished  by  others.  This  enactment  does  not,  where  the  com- 
pany themselves  are  carriers,  regulate  the  charge  of  the  freight  money. 
(Act  19th  of  Feb.,  1849,  §  18.) 

This  general  law  does  not  apply  to  the  present  deiendants.  With 
reference  to  their  charter,  the  Supreme  Court  of  the  State  has  discrimi- 
nated further,  distinguishing  tolls  defined  strictly  from  charges  for  use 
of  the  locomotive  power,  and  distinguishing  both  of  those  charges  from 
charges  of  passenger  money  and  qf  freight  money.  (4  P.  F.  8m.  814, 
315 ;  15  P.  F.  Sm,  210 ;  12  P.  F.  Sm.  228,  229.) 

£very  charge  by  a  railroad  company,  as  a  carrier,  upon  the  line  of  the 
road  itwlf/is  thus  composed  of  three  values.  One  of  them  is  the  amount 
which  would  be  chargeable  simply  as  toll,  if  the  company  neither  fur- 
nished motive  power  nor  were  carriers.  Another  is  the  additional 
charge  which  they  might  make  for  the  use  of  the  motive  power  if  they 
were  not  carriers.  The  other  may  be  distinctively  called  freight-money. 
It  is  the  additional  amount  which  is  chargeable  because  they  are  the 
carriers.  These  three  values  may  be  reducible  to  two  by  including  the  > 
charge  for  use  of  the  motive  power  under  the  head  of  toll.  The  two 
values  will  then  be  those  of  toll  and  freight-money.  American,  French 
and  English  legislation  contains  careful  provisions  for  analyzing  the  sum 
charged  in  tarifi&,  or  in  reports  made  annually,  under  these  two  heads, 
though  not  under  precisely  these  names.  The  statistics  of  the  analysis, 
of  which  the  memorials  are  thus  preserved,  may  be  useful,  not  only  in 
defining  present  relations  between  the  companies  and  the  public,  but  also 
in  the  contingency  of  such  future  improvement  in  the  method  of  trans- 
portation as  may  open  it  to  the  public. 

In  external  relations  of  the  companies,  a  single  charge  alone  occurs. 
(See  1  Q.  B.  575-6.)  It  has,  perhaps,  oftener  been  called  a  toll  than 
by  any  other  name.  The  designation,  as  we  have  seen,  is  not  precisely 
accurate.  But  it  would  seem  at  first  view  to  be  of  little  or  no  impor- 
tance whether  the  charge  were  called  a  toll,  and  was  understood  as  in- 
cluding the  value  of  the  freight-money,  or  were  called  freight-mon«y  or 
/are,  and  was  understood  as  mcluding  the  toll.  The  verbal  distinction 
has  consequently  been  disregarded  more  or  less  everywhere,  and  occa- 
sionally even  iir  Pennsylvania,  where  it  has  been  best  explained.  In 
England,  confusion  and  uncertainty  have  arisen  from  a  lax  use  of  the 
word  tolls,  in  both  legislative  and  judicial  phraseology.  It  is  to  be  re- 
gretted that  the  courts  have  not  confined  their  application  of  the  word 
tolls  to  charges  for  simple  passage  over  the  road.  But,  as  we  have 
already  seen,  such  tolls  are  not  now,  in  practice,  chargeable  except  for 
the  reciprocal  use  of  connecting  railroads ;  and  even  as  to  them,  a  con- 
ventional commutation  is  probably  made  wherever  it  is  authorized  by 
the  respective  charters. 

The  objection  to  extending  the  appliQ^tion  of  the  word  toll  with  undue 
latitude  is  that  it  tends  to  exaggerate  the  mental  conception  of  a  rail- 
road company's  monopoly.  Of  tolls  properly  so  called,  the  monopoly 
is  an  essential  right  of  tne  company  as  proprietor  of  the  road.  The 
monopoly  of  the  carrying  business  originates,  on  the  contrary,  in  the 
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relative  necessity  which  has  been  described.  In  the  former  monopoly, 
the  proprietary  right  is  moral  as  well  as  legal.  In  the  latter  monopoly, 
there  is  neither  proprietary  nor  essential  moral  right ;  and  the  legal 
right  is  coextensive  only  with  the  nece^ity  in  which  it  originates.  The 
extension  of  the  claim  of  moral  right  beyond  its  just  limit  in  this  respect 
may  have  been  the  cause  of  otherwise  inexplicable  renewals  of  contesta- 
tions bv  English  railroad  companies  on  points  already  litigated  and 
judicially  decided  against  them,  and  of  the  frequent  new  phases  of  the 
argument  of  old  questions. 

It  may  be  suggested  that  this  reasoning  is  too  analytical,  that  the  ser- 
vice of  a  railroad  company  as  carrier  is  a  single  one,  that  the  pecuniary 
consideration  for  it  includes  inseparably  the  profit  in  which  the  monopoly 
is  rightful,  and  that  it  cannot  be  less  rightful  merely  because  an  admitted 
necessity  enlarges  the  service  performed,  and  proportionally  enlarges  the 
pecuniary  consideration. 

The  suggestions  might,  perhaps,  prevail  if  transportation  upon  the 
line  of  rails  were  alone  in  question.  But  the  present  controversy  con- 
cerns accessorial  carriage  by  horse  power  off  the  line  of  the  railroad. 
Conceding  the  rightfulness  of  such  accessorial  business  beyond  the  rails, 
there  can  be  no  reason  that  it  should  be  monopolized.  It  is  conducted 
where  tolls  cannot  be  taken,  and  where  steam  power  is  not  used.  (See 
6  C,  B.  N.  8.  362,  363,  355,  669.  679.) 

In  England,  Chief  Justice  Erie  stood  almost  alone  in  the  opinion  that 
a  railroad  company,  in  recompense  .for  their  outlay,  and  of  the  fulfilment 
of  the  purpose  of  their  incorporation,  had  both  a  l^al  and  a  moral  right 
of  monopolizing,  not  only  the  carriage  of  goods  upon  the  line  of  the  road 
itself,  but  also  the  accessorial  carriage  performable  oflT  the  line  with 
horse  power.  To  this  opinion,  though  always  a  dissenting  one,  he  ad-, 
hered  with  tenacity  from  1861  to  1869.  He  had  expressed  it  at  Nisi 
Prius  in  1854,  when  a  verdict  conformable  to  it,  found  under  his  direc- 
tion, was  set  aside.  (9  Exch.  559.  See  11  Exch.  742.)  It  was  opposed 
to  prior  decisions;  but  his  dissent  from  them  caused,  in  subsequent  cases, 
a  revision  of  the  subject  in  the  Exchequer  Chamber  and  in  the  House 
of  Lords,  in  which  tribunals  the  prior  decisions  could  not  prevent  the 
consideration  of  the  question  upon  original  grounds.  On  the  fullest  con- 
sideration his  opinion  was  definitively  rejected.  (16  C.  B.  N.  S.  137, 
aflirming  14  C.  B.  N.  8.  1,  and  acc.  with  6  C.  B.  N.  S.  336;  Law  Rep. 
4  H.  L.  326,  afiirming  3  H.  &  C.  800.) 

Here,  however,  the  complainants  object  earnestly,  not  only  to  the 
monopoly  of  such  accessorial  business  by  the  defendants,  but  even  to 
their  engaging  or  participating  in  the  business  at  all. 

The  consideration  of  this  objection  may  be  prefaced  by  another  in- 
quiry, which  has  been  suggested  in  the  argument.  It  is  whether  the  de- 
fendants can,  as  carriers  by  rail,  transport  goods  which  are  destined  be- 
yond the  termination  of  their  own  road.  This  inquiry  is  not  whether 
the  responsibility  of  such  carriers  by  rail  continues  until  the  goods  reach 
the  ulterior  destination.  It  is  not  an  inquiry  what  engagements  may  he 
made,  or  implied,  as  to  putting  the  goods  in  the  due  course  of  transmis- 
sion to  such  destination.  The  inquiry  is  whether  such  carriers  must  re- 
fuse to  transport  goods  on  their  own  route  merely  because  they  are  to 
be  carried  fiirther,  and  whether  they  may  not,  on  the  contrary,  solicit 
such  custom  in  order  to  increase  the  profitableness  of  their  business. 
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From  time  immemorial,  the  servioe  of  a  common  carrier  to  the  public 
has  included  the  transportation  of  matter  destined  beyond  his  route,  and 
has  included  the  affording  of  necessary  and  proper  facilities  for  the  ul- 
terior transmission.  Great  public  inconvenience  would  result  if  railroad 
companies  could  not  afford  such  facilities  in  this  respect  as  other  carriers. 
The  act  of  Congress  of  15th  of  June,  1866,  purports  to  authorize  every 
railroad  company  in  the  United  States  whose  road  is  operated  by  steam 
to  carry,  upon  and  over  the  road,  freight  and  property  on  their  way 
from  any  State  to  another  State,  and  to  receive  compensation  therefor, 
and  to  connect  with  roads  of  other  States  so  as  to  form  continuous  lines 
for  the  transportation  of  the  same  to  the  place  of  destination.  This  act 
provides  that  it  shall  not  be  construed  to  authorize  any  railroad  com- 
pany to  make  anv  new  road,  or  connection  with  any  other  road,  without 
authority  from  the  State  in  which  such  railroad  or  connection  may  be 
proposed.  The  Pennsylvania  statutes  prior  to  1866,  which  were  fully 
reviewed  in  the  cases  reported  in  3  P.  F.  Sm.  10,  20,  and  62,  and  the 
subsequent  acts  of  4th  of  April,  1868, 17th  of  February,  1870,  and  26th 
of  April,  1870,  have  established  an  extended  system  of  direct  and  indi- 
rect connection  of  railroads  within  and  .without  the  State,  and  author- 
ized their  merger  consolidation  and  lease  for  the  further  extension  of 
continuous  routes.  Whether  these  laws  apply  directly  to  the  question 
or  not,  their  purposes  would  be  materially  frustrated  if  the  companies 
could  not  take  freights  with  unlimited  ulterior  destinations.  But  in  the 
absence  of  all  such  legislation  (and  without  any  special  reference  to  the 
enactment  of  3d  of  April,  1862,  which,  read  in  connection  with  an  act 
of  5th  of  April,  1859,  authorizes  the  defendants  to  contract  for  trans- 
porting freights  to  and  from  points  beyond  their  line),  the  question 
woald  be  attended  with  no  difficulty.  It  has  been  judicially  conceded, 
assumed  or  decided  in  Pennsylvania,  in  many  of  the  other  States,  and 
in  ^England,  that  a  i:ailroad  company  may,  as  a  carrier,  receive  goods 
which  are  to  be  transported  beyond  the  end  of  the  company's  own  route,^ 
whether  the  destination  is  within  or  without  the  State  or  country,  or  is 
beyond  seas.  (6  Harris.  224;  9  Wright,  208;  10  Wright,  211;  11 
Wright,  338  ;  4  P.  F.  Sm.  77,  83 ;  18  P.  F.  Sm.  277  ;  11  P.  F.  Sm.  85 ; 
7  H.  L.  194;  12  C.  B.  N.  S.  63;  10  C.  B.  N.  S.  675;  2  IL  <&  N.  709; 
Law  Rep.  1  C.  P.  336 ;  Law  Rep.  1  Exch.  147, 148 ;  8  M.  &  W.  427 ; 
Redfield,  sees.  180, 181,  4th  Ed.,  vol.  2,  pp.  112, 123.) 

This  question  has  been  considered  more  fully  than  would  otherwise 
have  been  thought  necessary  in  consequence  of  a  remark  of  Chief  Jus- 
tice Redfield,  upon  a  case  in  Connecticut  (22  Conn.  502),  that  if  the 
matter  were  altogether  new  there  might  be  some  doubt  (Redfield,  ubi 
supra). 

The  question,  if  it  can  be  called  one,  having  been  disposed  of,  we  may 
consider  the  objection  that  the  defendants  cannot,  as  carriers,  use  horse 
power  for  accessorial  business  performed  off  the  rails  in  collecting 
freights  at  the  doors  of  consignors  and  in  making  (deliveries  at  the  doors 
of  consignees.  We  have  seen  that  the  defendants  cannot  monopolize  the 
business.  Whether  they  can  participate  in  it  is  the  very  different 
present  question. 

The  question  is  not  novel  except  in  the  physical  proportions  of  the 
subjects  of  it.   The  scale  of  all  the  business  of  a  railroad  company  is 
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thus  enlarged.  The  passenger  car  in  the  United  States,  if  not  in  £urq)e, 
is  the  improved  and  enlarged  substitute  §or  the  stage-coach  or  diligence 
of  other  days.  In  the  freight  trains,  whose  burden  car  is  the  substitute 
for  the  former  great  wagons,  loads  are  now  measured  by  the  ton.  The 
drayage  and  slow  cartage  to  and  from  the  rails  are  facilitated  by 
turn-outs  on  rails,  and  by  lateral  railways.  There  is,  perhaps,  no  pro- 
portional change  greater  than  that  in  the  measure  of  such  light  freights 
of  small  bulk  as  are  conveniently  transportable  with  speed,  and  are  usually 
carried  in  the  passenger  trains.  In  the  United  States,  these  freights 
were  formerly  and  are  still  called  ea^rew  matter.  Although  the  demand 
for  the  labor  of  horses  in  Europe  and  America  continually  increases,  their 
aggregate  strength  is  now  less  than  sufficient  for  those  purposes,  inci- 
dental or  auxiliary  to  transportation,  for  which  the  strength  of  men 
formerly  sufficed.  Portable  articles  were  formerly  understood  as  thoee 
which  could  be  conveniently  carried  by  hand,  or,  at  most,  in  a  push-cart 
or  wheei-barrow.  Of  their  increase  in  bulk,  we  may  form  some  estimate 
from  the  former  contract  of  1866  between  the  present  litigants,  allotting 
whole  cars,  and  fractional  parts  of  cars,  for  such  matter,  and  allowing 
seven  cubic  feet  for  the  capacity.of  a  strong  box  or  safe.  Of  the  increase 
in  weight,  an  estimate  may  be  conceived  from  English  statutes  allowing 
additional  proportionate  amounts  of  charge  for  the  transportation  of 
light  matter  of  difl^erent  kinds,  describing  it  as  of  theVespective  weights 
of  100  pounds  and  500  pounds.  Independently  of  such  enlargement  in 
bulk  and  weight,  the  number  of  parcels  or  articles  of  this  kind  so  accu- 
mulates for  transportation  by  rail  that  they  could  not  be  collected  and 
carried  to  railway  depots  and  stations,  or  properly  carried  from  them 
for  individual  delivery,  without  the  use  of  suitable  vehicles  drawn  by 
horses.  These  vehicles  comparatively  light  with  certain  relations,  are 
with  others  comparatively  heavy.  They  are  not  less  necessarily  inci- 
dental and  auxiliary  to  the  transportation  of  express  matter  by  rail  than 
the  wheelbarrow,  with  its  porter,  was  formerly  the  incident  or  auxiliaiy 
of  transportation  by  wagon  or  stage-coach.  (See  5  D.  &  E.  396,  397.) 

For  the  transportation  by  rail  of  express  matter,  and  its  incidental 
oollection  and  delivery,  et^onomical  and  profitable  arrangements  have 
not  been  as  yet  systematized.  The  reason  appears  to  be  that  the  profits 
from  the  carriage  of  such  matter  on  the  rails  are  very  small  as  com- 
pared with  those  of  the  accessorial  business  in  which  horse-power  is  need. 
An  allegation  of  the  complainant's  bill,  supported  by  an  affidavit,  is  that 
this  accessorial  business,  which  they  have  heretofore  conducted,  is  "enor- 
mously valuable."  But  from  the  statistics  in  reports  of  railroad  compa- 
nies to  their  stockholders,  their  own  profits  under  this  head  seem  to 
bear  a  very  small  proportion  to  those  derived  from  carrying  heavy 
freights. 

There  is  no  allegation  that  the  charges  to  the  public  of  those  hereto- 
fore engaged  in  the  express  business  have  been  reasonable. 

As  the  railroad  cono^nies  cannot  themselves  monopolize  this  accesso- 
rial business  it  would  be  prejudicial  to  the  public  interest  that  they 
should  be  excluded  from  participating  in  it  Their  participation  inar 
be  the  only  means  of  preventing  outside  combinations  to  maintain  high 
charges.  If  direct  participation  were  impossible,  the  inducements  to 
encourage  outside  monopolies  would  be  dangerous  to  the  public  interest 
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Of  ibis  and  analogous  dangers,  many  examples  on  both  sides  of  tbe 
Atlantic  are  found  m  books  of  reports.  But  the  number  of  such  exam- 
ples may  be  small  in  proportion  to  that  of  cases  unknown. 

Tb^  first  argument  in  support  of  the  objection  is  that  the  legislative 
charters  of  railroad  companies  are  construed  strictly  against  tne  com- 
panies, and  that  their  franchise  of  common  carriers  on  the  line  of  a 
railroad  therefore  cannot  be  extended  by  implication  so  as  to  include 
any  transportation  which  in  not  upon  the  rails. 

The  charters  of  railroad  and  other  public  improvement  companies  are 
judicially  designated  as  contracts  between  the  respective  companies  and 
the  State  or  the  public.  The  expression  contract,  or  bargain,  after  hav- 
ing been  thus  applied  by  Lords  Ellenborough,  Eldon  and  Tenterden,  and 
by  other  eminent  judges  in  England,  was  judicially  criticised  there,  be- 
cause it  might,  unless  explained,  be  understood  as  importing  that  the 
chailers  were  exeeubory  contracts  of  the  companies  enforceable  by  man- 
damtis.  These  companies  are  under  no  compulsory  obligation  to  begin 
the  projected  improvements,  or  to  complete  them  if  begun.  (1  El.  &Bl. 
858,  874;  Redfidd,  sec.  152,  (n)  4th  ed.,  vol.  1,  pp.  630,  632-^5.)  After 
their  completion  moreover,  the  companies  have  an  option  to  omit,  or 
de/er,  and  to  intermit  and  resume  the  exercise  o^  corporate  functions  of 
certain  kinds.  Nevertheless  the  charters  are  properly  called  contracts. 
They  are  at  first  conditional  or  executory,  and  may  afterwards  become 
executed  contracts.  The  English  criticism  admits  this.  (Compare  1 
M.  &  K.  162,  with  2  Younge  &  C.  Exch.  618;  and  1  El.  &  Bl.  868, 869.) 
But  if  it  did  not,  it  could  have  no  effect  in  the  United  States,  except, 
perhaps,  to  qualify  the  use  of  the  word  contract,  not  inconsistently  with 
its  application  originally  intended.  An  executed  contract  has  its  obliga- 
tory effect.  The  observation  is  important,  because  the  constitution  pro- 
vides that  no  State  shall  pass  any  law  impairing  the  obligation  of 
contracts.  This  prohibition  extends  to  all  contracts  executed  or  execu- 
tory, whether  between  individuals,  or  between  a  State  and  individuals. 
The  Supreme  Court,  adopting  the  suggestion  of  Blackstone  (Com.  II. 
443)  that  an  executed  contract  differs  nothing  from  a  grant,  have  con- 
sidered a  legislative  grant  a  contract  on  the  part  of  the  State.  (6  Cr.  136, 
187.)  All  State  laws  incorporating  private  associations  for  public  pur- 
poses are  thus  legislative  grants,  and  as  such  are  contracts.  (4  Wheaton, 
636-650 ;  8  Wheaton,  92  ;  4  Peters,  560 ;  1  Black.  436 ;  4  Wallace,  549, 
650;  10  Wallace,  515;  8  Wallace,  436,  437;  1  Wallace,  145,  146; 
3  Wallace,  73;  13  Wallace,  212-214,  218,  266-^.)  Public  interests 
may  afterwards  require  legislative  abrogation,  resumption,  alteration  or 
transfer  of  the  corporate  franchises.  But,  unless  the  original  acts  of 
incorporation  have  reserved  the  right  of  such  repeal,  or  change,  it  can- 
not, without  the  consent  of  the  respective  companies,  be  effected  consti- 
tutionally, except  through  laws  providing  for  tne  payment  of  pecuniary 
compensation  after  proper  judicial  ascertamment  oi  the  amount  (6  How. 
507  ;  13  How.  82,  83 ;  16  How.  369  ;  11  Wright,  325,  329  ;  2  Gray,  1, 
42,  and  other  cases  above  cited ;  also  Redfield,  sec  70,  4th  ed.,  vol.  1, 
pp.  257-8.) 

These  are  now  constitutional  truisms.  Not  less  trite  is  the  remark, 
that  in  England  where  legislative  omnipotence  prevents  corporate  fran- 
chises from  being  thus  irrevocable,  yet,  however,  improvidently  they  may 
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have  been  granted,  moral  considerations  generally  suffice  to  protect  them 
against  legislative  encroachment  without  compensation.  Therefore,  on 
both  sides  of  the  Atlantic,  there  is  like  moral  reason  for  a  strict  con- 
struction of  such  charters,  though  the  legal  reasons  may  be  more  obliga- 
tory in  the  United  States. 

The  reasons  of  policy  or  justice  ordinarily  given  for  such  a  constnic- 
tion  are  that  the  administration  of  a  franchise  of  great  public  interest 
by  a  private  person,  or  private  association,  is  against  common  right,  and 
that  the  charters  are  penned  by  or  for  the  private  persons  to  whom  thej 
are  granted. 

Chief  Justice  Redfield  observes  truly  that  there  is  no  necessity  that 
the  public  functions  in  question  should  be  confined  to  aggr^ate  co^ 
porations.  He  says,  that  the  same  franchises  and  immunities  might  be 
conferred  by  the  legislature  upon  any  private  person,  and  that,  whoever 
'  was  the  grantee,  whether  a  natural  person  or  a  corporation,  the  same 
rights,  duties  and  liabilities  would  result  from  the  grant  (On  Rail- 
roads, sec.  17,  4th  ed.,  vol.  1,  p.  52,  note  4.)  It  may  be  added,  however, 
that  the  franchises  might  exist  without  the  immunities.  The  universal 
practice.  Chief  Justice  Redfield  says,  confines  the  public  functions  to 
corporations  aggregate.  (Ibid.)  It  adds  force  to  the  reasons  for  a  stijct 
construction  of  the  charters  that  they  in  effect  exempt  the  members  of 
these  private  associations  from  individual  responsibility. 

The  rule  of  strict  construction  generally  prevents  the  implication  of 
any  corporate  privilege  not  expressly  granted.  The  acts  incorporating 
the  Chesapeake  and  Delaware  Canal  Company  furnish  an  example. 
They  authorize  the  chaise  of  certain  tolls  for  commodities  in  ve^li 
passing  through  the  canal,  and  for  empty  vessels  except  such  as  retnru 
empty  after  payment  of  a  certain  toll.  As  no  power  is  given  to  take 
toll  from  passengers,  or  from  a  vessel  on  accoynt  of  passengers  on  board, 
a  vessel  with  passengers  can,  as  to  them,  navigate  this  canal  free  of  toll. 
(9  How.  172.)  So  the  Stourbridge  canal  in  England  was  formed  upon 
two  levels  which  were  connected  by  locks.  The  proprietors  of  the  canal 
were  incorporated  by  an  act  authorizing  them  to  take  tolls  for  articles 
passing  through  any  one  or  more  of  the  locks.  The  English  decbion 
(2  Barnw.  &  Ad.  792),  that  this  gave  no  right  to  toll  from  those  who 
navigated  one  of  the  levels,  without  passing  through  a  lock,  has  been 
generally  approved  in  the  United  States.  (11  Peters,  544,  and  cases 
next  below  cited.) 

The  rule  of  strict  construction  applies  likewise  where  the  words  used 
would  otherwise  admit  of  different  meanings,  one  of  which  would  abrogate, 
restrict  or  abridge  independent  rights,  profits  or  facilities  of  the  public 
Where  the  words  are  thus  ambiguous,  the  meaning  most  favorable  to 
the  interest  of  the  public  and  most  adverse  to  that  of  the  company 
should  be  adopted,  because  the  company  'Mn  bargaining  with  the 
public"  ought  to  take  care  to  express  distinctly  what  is  intended.  (See 
the  books  above  cited  and  11  East,  685;  23  How.  88  ;  2  M.  A  G.  164, 
165 ;  1  Black.  386 ;  2  Jo.  320,  321 ;  7  Harris,  218 ;  3  Casey,  339,  351 ; 
8  How.  581 ;  2  P.  F.  Sm.  516,  517 ;  9  Harris,  22  ;  4  Bingh.  452,  453; 
1  Q.  B.  588  ;  3  DeG.  F.  &  J.  361.)  A  peculiar  case,  often  cited,  by 
mistake,  as  a  leading  one  under  this  head,  was  that  of  the  Glamtyrgotk- 
shire  Cdnal  Company,    The  canal  obtained  its  principal  supply  of  water 
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from  tbe  river  Taaffe.  Mills  and  iron  works  employing  a  considerable 
part  of  the  waters  of  that  river,  and  entirely  dependent  upon  them,  had 
been  established  before  the  incorporation  of  the  company.  The  act  of 
incorporation  reserved  or  appropriated  to  one  of  the  proprietors,  whose 
rights  were  afterwards  acquired  by  Mr.  Blakemore,  the  surplus  water 
not  required  for  the  use  of  the  canal.  The  act  authorized  the  canal 
compHny  to  make  all  such  works,  etc.,  as  they  should  think  proper  for 
completing,  maintaining,  improving  and  using  the  canal  and  other 
works.  The  capital  which  the  company  were  authorized  to  raise  was 
£90,000 ;  and  it  was  provided  that  if  their  annual  profit  should  exceed 
eight  per  cent  on  that  amount,  the  tolls  were  to  b.e  reduced.  The  com- 
pany having  proceeded  to  construct  the  canal  and  works,  and  having 
expended  the  £90,000,  found  that  it  would  require  a  further  sura  to 
complete  them,  and  to  make  a  desired  extension  of  the  canal ;  where- 
upon  a  supplementary  enactment  authorized  the  extension  and  comple* 
tion ;  and  enabled  the  company  to  raise  an  additional  £10,000  for  these 
purposes,  provided  that  everything  should  be  finished  within  a  pre- 
scribed  time.  This  was  done.  Afterwards,  and  afier  the  expiration  of 
the  time  limited,  the  company  improved  the  canal,  and  increased  the 
supply  of  water  for  it,  by  making  a  new  steam  engine,  and  a  reservoir; 
and,  at  a  subsequent  period,  made  a  further  improvement  by  widening 
and  deepening  the  canal.  These  improvements  diminished  the  supply 
of  water  for  Blakemore's  mills  and  works.  It  was  decided  at  law  and 
in  equity,  and  by  the  House  of  Lords,  that  the  act  of  incorporation  had 
been  an  apportionmeni  of  the  water  power  between  the  company  and 
Blakemore,  and,  therefore,  that,  after  the  canal  was  finally  completed,  the 
company  had  no  right  to  enlarge  or  alter  it  to  his  injury.  (1  M.  &  K. 
154,  162,  167, 170  ;  3  Y.  &  J.  60 ;  1  CI.  &  F.  262 ;  1  M.  &  K.  171-176, 
177-178 ;  2  C.  M.  &  R.  133.)  In  this  case  Lord  Eldon  (1.  M.  &  K.  162) 
made  the  remark  which  has  been  criticised  as  above.  He  made  in  the 
same  case  another  observation  which  has  also  been  criticised.  It  was 
that  if  individuals  come  to  the  legislature,  and  apply  for  a  canal  or  a 
railway  act,  and  the  legislature,  on  being  satisfied  that  the  railway  or 
canal  can  be  made  at  an  expense  of,  say  £100,000,  forms  them  into  a 
company  with  power  to  raise  money  to  that  amount,  the  authority  is 
given  upon  a  representation  by  them,  and  in  full  confidence  by  the 
legislature,  that  such  a  sum  will  enable  them  to  complete  the  work  ; 
and,  if  they  find  afterwards  that  £100,000  is  not  enough,  the  Court  of 
Chancery,  Lord  Eldon  thought,  would  find  it  very  difficult  to  allow 
them  to  proeeed  with  the  work  until  they  had  obtained  further  legisla- 
tive authority.  (1  M.  &  K.  164.)  This  observation  should  not  be  under- 
stood with  an  unrestricted  application.  Upon  the  question  of  encroach- 
ment on  Blakemore's  water  power,  the  limit  the  authorized  amount 
of  investment  was  a  measure  of  the  company's  privilege;  and  Lord 
Eldon 's  observation  applies  wherever  a  like  principle  is  in  question. 
But  an  unqualified  application  of  his  words  to  other  cases  cannot  be 
made.  It  might,  in  many  cases,  promote  unwarrantable  interference  with 
the  execution  of  authorities  legislatively  conferred.  (See  3  M.  &  Cr. 
42^26 ;  Redfield.  sec.  210,  4th  ed.,  vol.  1,  pp.  332-334.) 

It  is  contended  on  the  part  of  the  complainants  that,  as  in  the  cases 
of  the  Chesapeake  and  Delaware  Canal,  and  the  Stourbridge  Canal,  so 
28 


Digitized  by 


Google 


434 


PHILADELPHIA  REPORTa 


here,  the  profit  of  the  defendants  cannot  be  derived  from  any  busineM 
not  within  the  direct  and  express  provisions  of  their  charter. 

But  the  reasons  for  thus  applying  the  rule  of  strict  constructioD  are 
insufficient.  The  present  question  is,  on  this  pointy  neither  that  of 
monopoly  in  the  defendants,  nor  that  of  abrogation,  restriction  or 
abridgment  of  any  rights  which  the  public  would  otherwise  have.  A 
different,  or  qualified,  if  not  an  opposite  rule  of  construction,  applies  to 
questions  of  the  capacity  of  the  companies  to  improve  the  means  and 
increase  the  facilities  of  transportation,  or  otherwise  to  enlarge  the 
sources,  or  expand  the  development  of  legitimate  profits  derivable  from 
varied  uses  of  the  corporate  franchises.  Under  the  latter  head,  useful 
incidental  or  auxiliary  corporate  functions  may  be  attributable  by  neee«- 
sary  or  fair  implication.  (4  P.  F.  Sm.  316;  3  Casey,  351,  352.)  Legis- 
lative charters  of  improvement  companies  may,  as  to  such  relations^ 
even  be  construed  liberally.  (7  B.  &  C.  731.)  We  have  already  seen 
this  exemplified  in  the  transportation  of  goods  having  ulterior  des- 
tinations. 

Another  example  may  be  found  in  the  charter  of  the  same  Glamor- 
ganshire Canal  Company,  which  has  already  been  mentioned  as  exem- 
plifying, in  another  case,  the  application  of  the  rule  of  strict  construc- 
tion. An  account  of  the  annual  profits  of  that  company  was  from  time 
to  time  taken  in  a  manner  prescribed  by  the  charter,  in  order  to  ascer- 
tain whether  they  amounted  to  eight  per  cent,  of  the  capital,  in  which 
case  the  tolls  were  to  be  reduced,  as  has  already  been  stated.  It  was  twice 
decided  by  the  Court  of  Kings'  Bench  that,  in  this  account,  the  company 
were  to  be  credited  for  their  expenditures  in  making  the  same  improve- 
ments already  mentioned,  as  causing  encroachment  on  Blakemore's  water 
power,  'these  were  the  steam  engine,  the  reservoir,  and  the  deepening 
and  widening  of  the  canal.  The  question  thus  arose  between  the  com- 
pany and  freighters  on  the  canal,  who  were  interested  in  obtaining  the 
reduction  of  tolls ;  and,  in  one  of  the  cases,  the  promoter  of  the  contro- 
versy was  the  same  party,  Blakemore,  but  in  the  different  relation  of  a 
freighter.  The  credits  were,  in  each  case,  allowed  as  the  cost  of  improve- 
ments by  the  company,  which  were,  in  this  relation,  and  with  reference 
to  public  interests  generally,  authorized  by  the  charter.  In  other  words, 
the  improvements  were  properly  made  as  against  all  the  world  except 
Mr.  Blakemore  as  owner  of  his  apportioned  water-power.  On  the  ques- 
tion of  expense  attending  the  supporting,  maintaining  and  conveniently 
using  the  navigation,  the  court,  in  language  already  quoted,  said  that  the 
wor^  of  the  charter  **  ought  to  receive  a  liberal  construction."  (12  East, 
157 ;  7  B.  &  C.  722,  731.)  These  decisions  were  approved  in  the  cases 
decided,  on  the  same  legislative  words',  in  favor  of  Blakemore  as  owner 
of  the  water-power.  (1  M.  &  K.  170, 171 ;  2  C.  M.  A  R.  142.)  The  rule 
of  strict  construction  therefore  does  not  apply  without  qualifications, 
which  are  overlooked  in  the  argument  for  the  complainants. 

Before  stating  another  of  the  arguments  in  support  of  the  complain- 
ant's objection,  an  observation  of  some  importance  in  the  case  becomes 
necessary.  It  is  that  a  railroad  company  having  a  capacity  to  act  as  a 
common  carrier  is  not  obliged  to  do  so,  even  upon  the  line  of  its  rails; 
and  if  engages  in  the  business  at  all,  may  do  so  generally,  or  only  as  to 
freights  of  certain  kinds,  light  or  heavy,  small  or  large,  or  for  only  a 
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part  of  the  line  of  rails.  (4  Exch.  373,  374 ;  7  Exch.  712  ;  6  H.  &  N. 
654;  Shelford,  Glen's  Ed,  II,  613,  614;  Redfield,  §  183,  4th  ed.,  vol.  2, 
pp.  121, 132;  and  see  1  El.  <fe  B].'858.)  So  the  -company  may  have  an 
option  whether  to  engage  or  not  in  the  accessorial  or  inciaental  carriage, 
otf  the  rails,  by  horse  power,  to  and  from  the  depots  and  stations,  or  the 
offices  of  reception  and  delivery,  that  is  to  say,  from  the  doors  of  con- 
signors, and  to  the  doors  of  consignees.  (See  Law  Rep.  6  C.  P.  561,  and 
other  cases.)  Now  companies  which  have  made  no  public  profession  or 
offer  to  engage  in  the  accessorial  business  of  collecting  or  delivering,  are 
not  requirable  to  receive  any  freights  except  at  their  own  stations,  depots, 
or  offices  of  reception,  or  to  make  any  delivery  beyond  them.  (23  How. 
39 ;  6  Wallace,  495 ;  6  Casey,  247 ;  10  P.  P.  Sm.  114, 115 ;  19  P.  F.  8m. 
377 ;  1  Rawle,  203 ;  10  M.  A  W.  420,  421 ;  Law  Rep.,  8  Exch.  189 ;  4 
D.  &  E.  581 ;  5  D.  &  E.  395,397.400;  8  Taunton,  443 ;  3  Mann.  AGr. 
687-690 ;  M.  S.  cited,  16  Vin.  848,  pi.  25 ;  10  Mete.  472 ;  1  Gray,  268 ; 
16  Gray,  134 ;  Redfield,  §  175,  4th  ed.,  vol.  2,  pp.  60-64.)  But  a  com- 
pany  which  does  engage  in  such  accessorial  business,  must,  in  like  manner 
us  other  carriers  by  land,  make  deliveries  at  the  doors  of  all  consignees 
who  do  not  dispense  with  such  delivery. 

The  argument  lor  the  complainants  which  may  now  be  stated,  is  a  mere 
assumption  that,  because  a  company  which  has  not  made  any  such 
engagement  to  the  public,  is  excused  from  delivering  beyond  the  precinct 
of  the  railway,  therefore  such  an  engagement  cannot  be  warranted  by 
the  company's  charter.  The  assumption  is  of  the  very  point  or  proposi- 
tion which  was  to  be  demonstrated. 

In  most  of  the  cases  heretofore  cited  as  denying  to  the  defendants  s 
monopoly  of  this  accessorial  business,  and  in  most  or  all  of  the  cases 
hereafter  mentioned  upon  questions  of  the  defendants'  charges  for  the 
accessorial  service,  the  lawfulness  of  their  participating  in  BO(m  busines:^ 
was  impliedly  if  not  expressly  recognized. 

The  objection  seems,  therefore,  to  have  no  support  of  reason  or 
authority. 

But  a  railroad  company,  so  far  as  it  actually  or  professedly  en^g^, 
either  generally  or  specially,  in  the  business  of  a  common  carrier,  is 
under  at  least  the  same  obligations  to  the  public  as  an  individual  com- 
mon carrier  upon  a  route  of  any  other  kind.  (12  Wallace,  270.)  To 
the  extent  of  the  means  of  convenient  transportation  which  are,  in  the 
c^^urse  of  a  common  carrier's  business  available,  he  cannot  refuse  to 
receive  goods  for  transportation  which  are  seasonably  offered  ;  and  he  is 
bound  to  serve  all  persons  impartially.  A  railroad  company,  as  it  can- 
not encounter  competition  upon  the  rail.«,  may  have  consequent  insepara- 
ble advantages  in  conducting  the  accessorial  business  with  horse-power. 
This  gives  peculiar  force  to  the  reasons  that  the  company  should  be 
restrained  in  the  latter  business  from  assuming  prepbrenttal  facilities 
to  itself,  or  extending  them  to  any  one  else.  (12  Harris,  878;  Law  Rep., 
4  H.  L.  237 ;  1  B.  &  S.  162,  and  other  cases  cited  hereafter.) 

Railroad  companies  have,  in  this  respect,  an  immense  power  whose 
abuse  cannot  easily  be  prevented.  On  all  questions  under  this  head 
therefore,  to  guard  against  the  danger  of  encroachment  on  rights  of  the 
public,  the  charters  of  the  companies  are  construed  strictly  against 
themselves  and  liberally  in  favor  of  the  public.    (7  M.  &  G.  288,  and 
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see  6  El.  &  Bl.  108, 109.)  This  applicability  of  the  rule  of  strict  con- 
stractiou  to  such  questions  of  possiole  encroachment  is  obviously  con- 
sistent  with  its  inapplicability  to  the  converse  question  of  the  right  of 
the  companies  to  compete  £surly  with  any  one  of  the  public  in  the  acces- 
sorial business. 

The  general  relations  of  the  defendants  to  the  public  include  those  to 
the  eomplainaniSf  considered  as  one  of  the  public  Such  relations  having 
been  defined,  we  may,  before  applying  the  principles  which  have  been 
stated,  consider  the  relations  of  the  complamanis  to  the  public,  and  to 
the  defendants. 

The  complainants  appear  to  have  been  engaged  in  the  business  of 
express  earners  yerj  extensively,  and  perhaps  without  always  enoounter- 
insBUch  free  competition  as  to  promote  interests  of  the  public. 

Express  carriers  intervene  between  a  principal  earner  and  persons 
usually  unknown  to  him  whom  they  represent  at  each  end  of  his 
line  of  transportation.  Those  whom  they  represent  at  the  place  of 
departure  mav  be  called  transmitters  to  distinguish  them  from  consignors, 
known  as  such  to  the  principal  carriers.  The  parties  who  are  to  receive 
the  goods  at  the  place  of  destination  mav,  in  order  to  distinguish  them 
from  consignees,  known  as  such  to  him,  be  called  destinees,* 

Middlemen  are  always  at  hand  everywhere  to  execute  any  incidental 
function  of  transportation  which  a  principal  carrier  may  omit  to  per- 
form. They  may  have  more  or  less  independent  relations  to  the  princi- 
pal carrier.  Before  and  since  the  commencement  of  the  use  of  locomo- 
tive steam  power  upon  land,  middlemen  have  acted  variously  in  different 
countries,  not  merely  as  agents  of  transmitters  and  of  destinees,  but  also 
as,  in  certain  respects,  carriers,  or  sub-carriers,  between  them.  There 
are,  neither  in  Europe,  nor  in  this  country,  middlemen  whose  relations, 
public  and  private,  are,  in  all  respects,  such  as  the  complainants  define 
their  own  to  be.  Their  former  contracts  with  the  defendants  indicate, 
however,  that  what  they  now  claim  as  independent  rights  were,  in  part 
at  least,  stipulated  for  by  them  as  privileges  to  be  enjoyed  only  at  suffer- 
ance, or  until  determined  b^  notice. 

When  the  rights  and  obligations  of  th^e  here  called  express  carriers 
are  properly  defined,  their  legal  relations  will  appear  to  to,  in  general, 
very  similar  to  those  of  certain  European  middlemen,  though,  in  some 
special  respects,  perhaps  different  from  any  in  Europe.  Differences  may 
arise  from  local  usages  of  traffic  and  other  commercial  intercourse.  The 
French  law,  differing  in  one  respect  from  our  own,  and  from  that  of 
England,  has  always  obliged  all  railroad  companies  acting  as  carriers 
iu  anywise  however,  to  make  deliveries  at  the  doors  of  all  known  con- 
signees who  do  not  dispense  with  such  delivery.  (Duverdy,  sees.  224, 
227,  228,  pp.  321,  325,  326.)  But  the  French  companies  cannot  insist 
upon  performing  such  service  for  consignees  who,  dispensing  with  it, 
choose  to  receive  the  freights  at  the  railway  depot  or  station,  or  delivery 
office  (Ibid.,  sees.  225,  226,  229,  pp.  322,  323,  328) ;  and  those  com- 

Eanies  are  under  no  obligation  to  collect  freights  from  consignors.  A 
'rench  middleman  who,  as  representing  transmitters,  carries  goods  to  a 
railway  reception  office,  depot  or  station,  often  represents  also  destinees^ 

*  The  word  dt^tinaiary  would  be  objectionable  becanse,  in  France,  deHinataire  ban 
a  more  general  application.   (See  Daverdj,  sec.  3,  p.  20.) 
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in  which  case,  he,  on  their  behalf,  or  as  being  himself  both  consignor 
and  consignee,  dispenses  at  the  other  end  of  the  line,  with  all  service  of 
the  company  by  horse  power,  and  renders  it  himself,  making  the  ulti- 
mate deliveries. 

In  England,  so  long  as  the  railroad  companies  were  carriers  by  rail 
only,  middlemen  conducted  the  auxiliary  business  on  a  large  scale,  not 
limiting  it  exclusively  to  light  small  matter.  English  railroad  compa- 
nies very  soon  became  desirous  of  participating  in  the  profits  of  such 
business,  or  of  appropriating  all  the  profits  of  it  to  themselves,  or  to 
those  whom,  with  or  without  a  profitable  consideration,  they  favored. 
At  first  they  seem  to  have  either  farmed  the  business  out,  or  to  have 
conducted  it  through  contractors  or  otherwise  favored  sub-carriers. 
Afterwards,  the  companies,  or  one  or  more  of  them,  engaged  in  the  busi- 
ness themselves.    In  each  of  these  progressive  stages^  litigations  occurred 


OU8  of  maintaining,  as  carriers,  independent  relations  with  transmitters 
and  destinees.  Chief  Justice  Erie  called  such  middlemen  intercepting 
carriers.  The  designation  was  inapplicable  because  they  were  engaged 
in  a  useful  business  which  had  been  legitimately  established  before  the 
railroad  companies  were  directly  engaged  in  it,  and  because  it  was,  after 
they  engaged  in  it,  a  business  proper  for  the  most  unrestricted  competi- 
tion. 

The  defendants,  and,  it  is  believed,  most  of  the  railroad  companies  in 
the  United  States,  have  heretofore  either  farmed  out  to  express  compa- 
nies the  business  of  collecting  and  delivering  the  light  small  freights 
transported  in  fast  lines,  or  have  conducted  it  through  such  companies, 
as  contractors. 

All  such  conventional  relations  of  either  kind  between  the  complain- 
ants and  the  defendants  terminated,  as  their  contracts  had  provided, 
when  sixty  days  from  the  time  of  the  notices  expired. 

The  defendants  now  both  carry  such  freights  by  rail,  and  use  horse 
power  of  their  own  to  collect  and  deliver  them,  as  they  were  formerly 
collected  and  delivered  by  the  complainants.  The  defendants  profess 
that  they  have  no  purpose  to  exclude  anybody  from  the  business  of  ren- 
dering like  service  by  horse  power  to  the  public  for  profit;  and  seem 
particularly  to  disclaim  the  intention  to  hinder  the  complainants  from 
participating  in  such  business. 

The  defendants  ought  not  to  be  impeded  in  the  execution  of  their  pur- 
pose, if  it  really  is  to  reduce  charges  to  the  public  by  promoting  compe- 
tition, or  if  it  is  to  participate  fairly  in  the  profit  of  the  use  of  tlie  ac- 
cessorial horse  power  without  unreasonable  exaction  from  the  public. 

ThelBubjects  of  dispute  may  be  classed  under  two  heads.  The  first 
includes  the  complainant's  demand  of  certain  facilities  and  accommoda- 
tions in  their  express  business.  The  second  includes  the  alleged  pecu- 
niary overcharges,  to  which  they  object  The  arguments  on  their 
behalf  under  the  second  head  are  generally  well  founded  ;  but  are,  in  a 
great  measure,  fatal  to  their  own  pretensions  under  the  first  head. 

It  has  already  been  said  that  they  have  no  present  conventional  rights. 
It  might,  therefore,  seem  unnecessary  to  inquire  whether,  under  former 
conventional  arrangements,  they  had  a  covert  monopoly  or  any  undue 
£Ekcilities  or  advantages.    Indeed,  the  complainants  are  not  understood 
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a»  now  insisting  upon  preferential  facilities  to  themselves  in  right  of  past 
conventional  relations.  That  contention  would  be  palpably  absurd. 
But  they  do  insist  upon  receiving  facilities  and  accommodations  of  great 
expansion,  which  they  certainly  endeavor  to  define  by  the  standard  of 
the  former  practical  relations.  The  most  favorable  way  of  stating  their 
pretension  is  that  they  claim  iacilities  and  accommodations  proportional 
to  the  actual  and  prospective  expansion  of  their  own  express  business. 
If  such  facilities  and  accommodations  are  neither  preferential  to  them- 
selves, nor  inconvenient  to  others,  the  demand  may  be  reasonable.  But 
if  they  are  exclusive  or  preferential,  their  allowance  would  promote,  if 
not  perpetuate  monopoly.  The  question  heretofore  considered  has  been, 
when  they  were  preferential^  not  whether  a  railroad  company  mud,  but 
whether  it  can  allow  them.  On  the  latter  point.  Cock  burn,  C  J.,  said, 
that  "  If  an  arrangement  were  made  by  a  railway  company,  whereby 
persons  bringing  a  larger  amount  of  traffic  to  the  railway  shouhl  have 
their  goods  carried  on  more  favorable  terms  than  those  bringing  a  less 
quantity,  although  the  court  might  uphold  such  an  arrangement  as  an 
ordinary  incident  of  commercial  economy,  provided  the  same  advantage 
were  extended  to  all  persons  under  like  circumstances,  yet  it  would 
surely  insist  on  the  latter  condition,  and  would  interfere  in  the  case  of 
anv  special  agreement  by  which  the  company  had  secured  to  a  particular 
iiinividual  the  benefit  of  such  an  arrangement  to  the  exclusion  of  others." 
(5  C.  B.  N.  8.  354,  and  see  in  1  5.  ifc  S.  160,  the  observation  upon  6  C, 
B.  N.  S.  639.) 

Such  is  the  limit  of  the  corporate  poweft.  The  contention  that  the 
company  is  under  a  eampulsary  obligation  to  allow  such  a  preferential 
advantage  is  novel. 

These  remarks  are  applicable  to  the  question  whether  the  complain- 
ants can  reasonably  require  to  have,  in  a  passenger  train,  a  car  fur- 
nished by  themselves.  The  question  depends  upon  relative  considera- 
tions, in  which  the  convenience  of  others,  not  less  than  of  themselves, 
must  be  consulted  with  a  view  to  arrangements  of  the  trains,  and  to' ac- 
commodations in  and  out  of  depots  and  stations,  etc. 

The  complainants  cannot  reasonably  require  any  space  to  be  set  apart 
for  their  exclusive  use  in  a  car  of  the  defendants  in  such  a  train.  If 
the  space  be  vacant,  those  who  first  bring  goods  ought  to  have  it.  If  it 
be  filled,  the  goods  in  it  cannot  be  displac^. 

The  requirement,  as  of  right,  for  an  agent  in  charge  of  the  complain- 
ants' express  matter,  of  any  other  accommodation  or  place  in  the  trains 
than  that  of  an  ordinary  passenger  under  the  control  of  the  company's 
police  of  the  road,  seems  to  be  quite  unreasonable. 
•  More  unreasonable  is  the  pretension  that  he  can,  as  a  passengef,  cuTry, 
without  other  payment  than  as  for  baggage,  a  trunk  which  contains  ex- 
press matter. 

The  complaint  that  the  defendants  do  not  allow  to  express  carriers 
the  use  of  the  platforms  and  landings,  etc.,  at  the  depots- and  statioos, 
appears  to  be  connected  with  a  dispute  of  the  right  of  the  defendants  to 
establish  offices  and  wareroonjs  of  reception  and  delivery  away  from 
depots  or  stations.  The  question  implies  that  the  offices  must  be  conve- 
niently situated  for  the  accommodation  of  the  public  as  well  as  for  pur- 
poses useful  to  the  defendants.  The  question  thus  qualified^  seems  tu 
admit  of  no  answer  but  an  affirmative  one. 
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It  has  been  ao  decided  in  Prance  (Duverdy,  sec.  229,  p.  328) ;  and 
has  never  been  disputed  in  England,  where  such  offices  are  in  many 
cities  and  principal  towns.  (See  6  El.  A  Bl.  110,  11  C.  B.  N.  S.  787.) 
Professor  Parsons  intimates  that  most  carriers  have  a  receiving  office  or 
depot,  or  station,  or  place  of  reception  of  some  name.  (On  Contracts,  I. 
653,  Bk.  3,  ch.  12,  s.  8.)  Indeed,  even  express  carriers  have,  it  is  be- 
lieved, places  of  reception  and  delivery  distinct  and  more  or  less  distant 
from  the  places  where  their  other  business  is  transacted.  These  are  not 
matters  with  which  a  judicial  tribunal  can  meddle,  unless  an  evil  motive 
and  effect  is  justly  attributable. 

The  argument  for  the  complainants,  citing  12  Harris,  378,  and  57 
Maine,  188,  admits  (though  perhaps  without  an  intention  to  concede) 
tnat  the  defendants  cannot  allow  to  the  complainants,  or  to  any  other 
express  carrier,  facilities  or  accommodations  amounting  directly  or  indi- 
rectly to  a  monopoly  or  partial  monopoly.  A  leading  English  decision 
(10  M.  &  W.  399,  pi.  ult  of  head  note),  cited  with  approval  in  the  case 
in  12  Harris,  shows  that  no  advantage,  however  small,  could  be  prefer* 
entidUy  allowed  by  the  defendants  to  any  such  party  as  the  complainants. 

Thus  the  defendants  may  appoint  a  reasonable  hour  of  the  day  or 
night  for  the  closing  of  their  office  for  the  reception  of  freight.  But 
they  cannot  receive  for  themselves  as  carriers,  or  for  the  complainants,  or 
for  any  other  favored  party,  at  a  later  hour.  (6  C.  B.  N.  8.  639, 12  C.  B. 
N.  8.  758,  1  B.  A  8.  112.)  In  a  casef  of  this  kind  in  England  the  pecu- 
liar  views  of  Erie,  C.  J.,  caused,  at  one  time,  a  division  of  opinion  upon 
the  point  (Law  Rep.  1  C.  P.  588).  But  the  rule  of  decision  was  after- 
wards re-established  (Law  Rep.  6  C.  P.  194).  If  no  such  hour  has  been 
appointed,  the  complainants  cannot  require  that  any  freight  be,  received 
which  is  not  brought  a  sufficient  time  before  the  departure  of  the  train 
to  allow  convenient  reception,  loading,  booking,  way>billing,  etc. ;  and 
cannot  require  that  any  parts  of  the  latter  business  be  transacted  by  their 
own  agents  unless  agents  of  other  middlemen  are  allowed  the  privilege. 
Other  examples  might  be  cited.  (See  11  C.  B.  N.  8.  787,  and  other 
books.) 

The  complainants  do  not  allege  their  willingness  to  submit  themselves, 
in  such  respects,  to  reasonable  regulations  of  their  business,  to  which 
public  interests  require  their  subjection.  Their  footing  in  equity  is, 
therefore,  very  insecure,  even  where  they  might  otherwise,  on  certain 
other  points,  be  entitled  to  relief.  They  certainly  are  themselves  endeav- 
oring to  encroach  upon  rights  of  the  public ;  and  any  partial  success  of 
their  present  eflTort  might  prevent  equal  competition,  or  embarrass  the 
defendants  in  transacting  proper  business  at  their  depots  or  stations,  or 
at  the  approaches  or  outlets,  or  at  the  offices  of  delivery  and  reception. 

The  remaining  questions  are  those  of  alleged  overcharges  by  the 
defendants. 

If  we  recur  to  the  analysis  of  the  charge  formerly  made  by  the  defend- 
ants for  carriage  only  by  rail,  it  will  be  understood  that  their  present 
charge,  being  a  single  aggregate  sum,  includes  an  additional  amount  or 
elementary  value.  It  is  the  amount  of  compensation  for  the  additional 
service  which  they  offer  to  render  by  horse-powef  in  collecting  and  deliv- 
ering the  freights.  It  is  to  be  regretted  that  they  did  not,  after  experi- 
^ce  of  the  injurious  mistakes  of  English  railroad  companies,  publish  the 
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definite  amounts  of  the  intended  additional  charge.  This  would  have 
given  a  fair  opportunity  of  competition  by  any  parties  willing  to  serve 
the  public  for  leas,  or  for  the  same  rates,  and  have  prevented  the  possi- 
bility of  any  continued  monopoly  of  the  business  by  the  complainants^ 
or  overcharge  by  them,  or  by  any  one  else.  It  is  also  to  be  regretted 
that  the  defendants  did  not,  when  requested,  make  known  to  the  com« 
plainants  the  particulars  of  any  intended  new  tariff  of  charges.  Whether 
the  complainants  were,  of  absolute  legal  right,  entitled  to  the  informa- 
tion thus  asked,  or  whether  thev  are  entitled  to  the  disclosure  asked 
under  this  head  of  their  bill,  will  not  be  considered  now,  as  the  question 
may  possibly  arise  hereafter  in  the  cause,  on  an  exception  to  the  answer, 
or  in  some  other  form. 

The  defendants,  in  effect,  claim  a  right  of  making  the  additional 
charge  to  those  who  reject  or  dbpense  with  the  additional  service. 

There  is  no  difference  between  such  a  claim  of  right,  and  a  refusal  to 
deduct  the  amount  from  the  aggregate  sum  which  includes  it  The  lat- 
ter is  the  form  of  the  question  in  which  it  here  arises.  It  so  arose  in 
England.  The  defendants,  in  support  of  thb  arbitrary  pretension,  rely, 
not  upon  any  precedent  of  judicial  authority,  but  wholly  upon  the  rea- 
soning of  Erie,  C.  J.,  in  his  dissenting  opinions  which  have  been  men- 
tioned. It  has  been  truly  said,  that  his  reasoning  depends  upon  an 
assumed  moral  right  of  the  railroad  companies  to  such  a  monopoly  as 
would  authorize  them  "  to  throw  t)bstacle8  in  the  way  of  other  carriers 
interfering  with  "  it.  (See  Law  Rep.  4  H.  L.  244.)  We  have  seen  that 
the  assumed  foundation  in  monopoly  &ils.  The  question  then  becomes 
a  very  simple  one  of  common  sense  ;  and  indeed,  independently  of  the 
point  of  monopoly,  seems  to  be  a  very  plain  one  of  justice. 

The  additional  charge,  or  the  refusal  of  the  rebate,  is  a  simple  extor- 
tion. It  forces  the  unwilling  party  either  to  accept  the  service  at  each 
end  of  the  line,  or  to  pay  the  value  of  such  service  twice  at  each  end. 
Nothing  but  alMolute  legal  monopoly  could  authorize  the  enforcement  of 
such  a  charge.  It  seems  from  the  decisions  that  where  no  statute  applies, 
no  rebate  short  of  the  whole  value  of  the  charge  for  horse-power  can  be 
reasonable.  (7  M.  &  G.  253,  290 ;  6  C.  B.  N.  S.  639 ;  16  C.  B.  N.  8. 
137,  affirming  14  C.  B.  N.  S.  1,  and  acc.  with  5  C.  B.  N.  8.  336,  363; 
see  1  B.  &  8.  159;  and  compare  10  M.  &  W.  399, 424, 420-1,  with  6  EL 
&  Bl.  109,  and  with  12  Harris,  382.) 

A  common  carrier  can  chaise  no  more  than  a  reasonable  compensa- 
tion for  the  proper  service.  The  charge  may,  under  different  dram- 
stances,  vary  in  amount  without  being  therefore  necessarily  unreasonable. 
If  reasonable,  it  may,  though  unequal,  be  unobiectionable ;  but,  in  gen- 
eral, equality  is  the  standard  of  both  reasonableness  and  impartiality. 
It  may  be  added  that  systemaUc,  as  distinguished  from  oeeasianal  ine- 
quality, never  can  be  reasonable  and  impartial.  (Law  Rep.  4  H.  L. 
239 ;  5  C.  B.  N.  8.  354.)  Equality,  however,  means  of  course  relaJtive, 
as  distinguished  from  simple  ratable  equality  by  weight  or  bulk.  Rat- 
able difference,  which  is  not  relative  inequality,  may  consist  in  propor- 
tions of  bulk  to  weight,  in  the  divisibility  or  indivisibility  of  masses,  or 
other  conveniences  or  inconveniences  for  packing  or  transportation  or 
delivery,  or  may  depend  upon  degrees  of  liability  to  undergo,  or  to 
cause,  injury  or  deterioration.  Other  examples  might  be  variously  mul- 
tiplied. 
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The  charter  of  the  defendants  limits  the  rates  of  their  tools,  but  con- 
tains no  limitation  of  the  rates  which  they  may  charge  as  carriers.  A 
freighter  sued  them  in  equity  to  prevent  them  from  charging,  as  carriers, 
beyond  the  prescribed  limit  of  the  tolls.  The  bill  was  dismissed  because 
the  limitation  did  not  apply.  (4  P.  F.  Sm.  310.)  The  reason  of  the 
decision  has  already  been  fully  stated  and  explained.  The  defendants 
are  not  justifiable  in  founding  upon  it  an  argument,  which  they  urge, 
that  they  may,  as  carriers,  charge  whatever  amount,  reasonable  or  not, 
they  may  please.  On  the  contrary,  they  claimed  in  that  case  only  the 
right  of  making  a  reasonable  chaise ;  and  their  answer  averred  expressly 
that  the  charges  in  question  were  and  always  had  been  "  most  moderate 
and  reasonable."  The  case  was  finally  heard  upon  bill  and  answer.  As 
there  was  no  replication,  the  reasonableness  of  the  actual  charges  could  not 
be  disputed,  if  the  enactments  of  the  charter  allowed  any  excess  what- 
ever beyond  the  prescribed  limit  of  tolls  distinctively  so  called.  The 
case  therefore  is  an  authority  rather  against  than  in  support*  of  the 
present  argument  for  the  defendants.  Indeed,  if  it  had  even  been 
expressly  enacted  that  they  mieht  charge  what  they  should  think  fity  this 
would  mean  what  they  should  reasonably  think  fit.  Martin  B.  so 
instructed  a  jury  (11  Exch.  744) ;  and,  in  banc,  though  it  was  not  nec- 
essary to  decide  the  point,  there  was  a  dictum  of  Alderson  B.  to  the  same 
effect.  (lb.  749, 752.)  This  dictum,  which  was  afterwards  cited  without 
dissent  by  Williams,  J.  (5  C.  B.  N.  S.417, 118,  and  with  seeming  assent 
by  Willes,  J.,  Ibid.,  p.  120)  has  the  support  of  a  previous  decision  of 
like  tendency  (12  East,  157),  and  is  conformable  to  a  rule  of  general 
jurisprudence  for  the  interpretation  of  such  words.  (Dig.  19, 2, 24  pr,  5 
Co.  100,  Poth.  Obi.  No.  48 ;  2  Johns.  395,  401 ;  4  Serg.  &  B.  1,  BaJdw. 
388  ;  4  Bingh.  N.  C.  105;  4  El.  &  B.  256.)  But  the  words  of  the 
defendants'  charter  suggest,  independently  of  the  argument,  no  such 
question. 

If  the  charter  had  contained  words  limiting  the  rates  of  the  freight 
money  or,  what  would  be  the  same  in  effect,  limiting  the  addition  which 
might  be  made  to  the  amount  of  tolls,  the  defendants  could  optionally 
have  charged  the  maximum  rate,  whether  it  would  otherwise  have  been 
reasonable  or  not.  (12  P.  F.  8m.  228,  229.)  They  might  therefore,  in 
that  case,  have  established  a  tariff  of  charges  equal  to,  or  below,  the 
maximum  rates;  and  might  have  made  such  oeeasional  impartial  abate- 
ment from  the  tariff  or  ordinary  rate  as  they  saw  fit.  There  is  no  legal 
necessity  that  such  abatement  should  be  absolutely  uniform  if  the  occa- 
sional deviation  is  imparti<iL  But  if  the  deduction  is  disproportional  to 
any  exigency  which  may  have  caused  it,  this  will  be  strong  evidence  that 
it  is  neither  reasonable  nor  impartial.  The  two  last  sentences  repeat 
what  had  been  previously  said.  Arbitrary  discrimination  is  of  course 
illegal ;  and  so  is  discrimmation  for  the  advantage  or  disadvantage  of 
one  person,  or  of  a  select  few.  There  can  be  no  abatement  for  the  advan- 
tage direct  or  indirect  of  the  company  itself,  or  of  its  managers  or  ofiicers 
or  agenta  or  servants  or  friends.  The  language  of  the  Supreme  Court  of 
the  State  (12  Harris,  381-383;  11  Wright,  340,  341;  12  P.  F.  Sm. 
230)  is,  in  this  respect,  conformable  to  what  has  been  repeatedly  decided 
as  to  railroad  companies  in  France  and  in  England,  and  is  generally 
recognized  as  law  tnroughout  the  United  States.  * 
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The  defendants,  however,  contend  that  English  decisions  upon  the 
subject  are  not  of  authority  here,  because  English  statutes  prescribe,  not 
simple  reaaanablenesa  in  the  charges,  but  emlality,  which,  it  is  argued, 
means  redable  or  arithmeHocd,  as  distinguished  from  rdtetive  equality, 
except  where  it  is  otherwise  positively  enacted.  This  view  has  not  been 
taken  by  the  Supreme  (Jourt  of  the  State ;  nor  is  it  correct  In  one  of 
the  cases  last  cited,  that  court  said  that  those  English  statutes  are  but 
declaratory  of  what  the  common  law  is.  (11  Wnght,  840, 341.)  This 
observation  is  practically  and  almost  literally  correct  The  English 
enactments,  where  they  give  a  latitudinary  option  as  to  rotes  of  char^ 
within  a  prescribed  maximum,  provide  that  such  charts  must  be  made 
equally  to  all  persons  in  respect  of  Hks  things  under  like  circumstances. 
The  requirement  of  like  things  and  like  circumstances,  if  omitted,  would 
be  implied.  This  was  the  meaning  of  the  Supreme  Court.  The  English 
statutory  requirement  thus  imports  relative  CKjuality,  not  simple  ratable 
equality.  English  courts  have  so  understood  and  applied  the  enact- 
ments. Moreover,  in  many  of  those  English  cases  whose  authority  the 
argument  would  impugn,  the  question  of  reasonableness  was  discussed  ; 
and  in  some  of  them  it  was  decided,  as  distinct  from  that  of  nmple 
equality. 

English  statutes,  in  allowing  the  great  latitude  of  charges,  have,  how- 
ever, in  favor  of  roilroad  companies,  altered,  in  some  degree,  the  rule  of 
the  common  law,  which  required  the  charge  of  a  common  carrier  to  be 
always  reasonable.  In  the  compensating  requirement  of  equality,  Eng- 
lish statutes  have,  in  some  degree,  substituted  a  legal  criterion  of  right- 
fulness of  the  charge  far  what  was,  at  common  law,  only  evidence^  or 
.part  of  the  evidence  for  a  jurv  on  the  question  of  reasonableness.  In 
an  action  at  law  inequality  in  charges  had  thus  previously  been  evidenee 
of  unreasonableness,  the  effect  of  the  evidence  being  determinable  by  the 
verdict  (See  Law  Rep.  4  H.  L.  237,  239.)  In  Pennsylvania,  the  ques- 
tion is  wholly  tor  the  jury,  except  so  far  as  the  rules  of  the  common  law 
may  be  qualified  by  a  statutory  limit,  or  prescribed  maximum,  of  the 
charge. 

It  may  be  observed  that  a  court  of  equity,  where  the  question,  what- 
ever may  be  its  form,  is  in  the  least  doubtful,  awaits  the  decision  of  it 
by  a  court  of  law.  (1  H.  L.  35,  3  Eng.  R.  R.  Ga.  561.) 

In  the  English  decisions,  if  we  consider  the  importance  of  the  ques- 
tions, and  the  earnestness  of  the  contentions,  it  will  appear  that,  instead 
of  the  contrariety  of  opinions  imputed  in  the  argument,  there  has  been  a 
general  uniformity.  The  questions,  however  elaborated,  have  indeed, 
perhaps,  been  more  important  than  difficult.  If  they  were  considered 
anew  independently  of  the  authorities,  the  decisions  would  certainly,  on 
original  principles,  be  the  same. 

We  have  now  reached  the  first  of  the  two  questions  in  the  present 
ease.  It  is  whether  to  grant  an  interlocutory  injunction  restraining  the 
defendants  from  including  any  rate  for  the  use  of  horse-power  in  their 
charge  to  the  defendants,  who  do  not  use  it,  or  from  otherwise  making 
the  extortionate  overcharge. 

If  the  complainants,  in  the  simple  relation  of  one  of  the  pnbliCy  had, 
submitting  to  all  just  and  proper  regulations  of  the  dfefendants  for  the 
'promotion  of  the  public  interest,  and  the  administration  of  their 
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owo  franchise^  asked  only  protection  by  such  an  injunction  in  the  law- 
ful business  of  competing  carriers,  it  is  possible  that  they  might  have 
had  such  relief  before  obtaining  a  judgment  at  law,  or  perhaps  even 
iiiterlocutury,  though  this  would  be  contrary  to  the  ordinary  course  of 
equitable  procedure.  (1  H.  L.  35.)  To  justify  such  a  departure  from 
the  ordinary  course,  the  legal  right  in  aid  of  which  the  injunction  is 
asked  must,  however,  be  quite  free  from  doubt 

It  is  not  necessary  to  decide  whether  this  would  have  been  such  a 
case.  The  complainants  have  not  so  proceeded  as  to  enable  them  to 
ask  interlocutory  relief  under  this  head.  If  they  "ask  equity,  they 
must  do  equity,  or,  in  good  faith,  aver  a  readiness  to  do  it  This  they 
have  not  done,  either  in,  or,  so  &r  as  appears,  ovicide  of  their  bilL  Pos- 
sibly this  may  not  insurmountably  impede  them  at  Uie  final  \iearing, 
when  a  decree  may  be  so  framed  as  to  adjudge  agaiust  thorn  the  ques- 
tions upon  which  their  positions  are  untenable.  But  these  questions 
cannot  be  now  so  decided.  To  leave  them  open,  and,  at  the  same  time, 
place  the  complainants  interlocutorily  on  the  footing  of  a  successful  liti- 
gant, would  be  uneven  justice. 

The  same  reasons  precisely  do  not  apply  to  the  remaining  question. 
It  is  that  of  the  packed  parcels. 

What  is  called  in  England*  the  packing  of  parcels,  and  in  France 
groupage  d  couvert^  must  be  distinguished  from  the  case  of  loose  or 
iinpacli^  parcels,  groupage  d  d^cauverL  Neither  designation  should 
be  understood  as  applicable  to  articles  of  such  description,  for  pur- 
poses of  transportation,  as  meal,  grain,  coffee,  sugar,  etc.,  which,  when 
sent  in  large  aggr^;atd  t^uantities,  are  usually  made  up  of  several  bag9 
or  parcels. 

The  case  of  unpacked  parcels  occurs  where  articles  or  parcels,  which 
might  be  united  as  a  single  package,  are  consigned  by — or  to — ^the  same 
person.  In  such  a  case,  where  no  legislation  applies,  the  railroad  com- 
pany, as  carrier,  has  a  right  to  charge  for  every  packa^  or  parcel,  as  a 
several  sul>)ect  of  transportation.  (6  £1.  &  Bl.  77.)  it  seems  that,  in 
Europe,  the  right  has  been  very  often  waived,  and  a  single  charge  for 
the  whole  has  been  made  by  weight,  as  if  they  had  composed  a  single 
package.  Occasional  acts  of  such  liberality,  causing  accidental  inequality 
in  charges,  do  not  impair  the  right  of  making  the  charges  separately  in 
other  instances.  (1  B.  &  S.  154).  But  if  it  is  dispensed  with  sy^mati" 
tally  to  persons  in  any  kind  of  business,  the  dispensation  must  be  extended 
alike  to  all  without  any  discrimination  agaiust  a  middleman  who  sends 
the  unpacked  parels  consigned  to  himself  or  to  his  own  agent  (7  M.  &  G. 
291,  292.)  But  the  oompany  may  ^Biirly  discriminate  between  such  a 
case  aud  one  in  which,  though  the  consignor  is  the  same  person,  the 
parcels  are  distributable  among  several  persons  at  the  end  of  the  line. 
(4  C.  B.  N.  S.  63,  1  B.  &  S.  165,  166.)  The  decisions  of  some  of  the 
questions  in  some  minute  particulars  have  been  somewhat  affected  by 
British  legislation.  (Compare  7  M.  &  G.  with  1  B.  &  S.) 

The  case  of  packed  parcels,  before  railroads  were  known,  occurred 
thus :  A  middleman  reppesenting,  as  a  carrier,  one  or  more  transmit- 
ters of  numerous  articles  or  parcels  to  several  destinees,  whom  he  also 
represented,  enclosed  or  packed  the  articles  or  parcels  together  so  thai 
they  composed  a  single  item  for  transportation  by  a  principal  carrier  ^ 
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who  knew  only  the  middleman  and  his  agents.  The  parcels  thus  packed 
were  charged  as  for  a  single  package,  if  it  was  of  convenient  bulk  and 
weight 

When  the  principal  carrier  is  a  railroad  company,  the  middleman 
carries  the  package  by  his  own  horse-power  to  the  depot,  station  or 
office  of  reception,  consigning  it  from  thence,  in  his  own  name,  to  him- 
self or  his  own  agent  at  the  place  of  destination,  where  he  receives  it 
at  the  railway  depot,  station  or  office  of  delivery,  and  carries  it  by  his 
own  horse-power  to  the  respective  destinees.  The  rates  for  carriage  by 
rail  are  such  as  enable  the  middlemen  so  tb  adjust  the  bulk  and  weight 
of  the  package  to  the  tarifib  of  charges  that  the  profit  of  the  railroad 
company  is  much  smaller  than  if  the  parcel  intended  for  every  destines 
had  been  a  separate  small  package,  xhis  detriment,  though  perhaps  a 
hardship  to  the  carrier  by  rail,  was  no  reason  that  he  should  object  to 
receiving  and  carrying  the  packed  parcels,  unless  the  package  in  mass 
was  of  inconvenient  bulk  or  weight  for  the  intended  transportation. 

Yet,  where  no  such  inconvenience  could  be  suggested,  English  railroad 
companies  formerly  revised,  as  the  defendants  now  refuse,  to  receive  such 
package  unless  upon  payment  of  the  aggregate  sum  which  would  have 
been  chargeable  for  the  carriage  of  the  several  parcels  if  each  of  them 
had  been  a  separate  package.  An  English  judge  of  distinguished  emi- 
nence, Willes,  J.,  said  that  it  was  some  time  before  he  could  understand 
that  such  a  question  could  be  seriously  argued.  (6  C.  B.  N.  8.  119.) 
The  argument  was  made  intelligible  only  by  dividing  the  question. 

As  it  was  divided,  the  points  were,  first,  whether  the  aggr^te  charge 
of  the  full  sum  of  the  rates  for  several  packages  could  be  sustained ; 
secondly,  whether  the  carriers  by  rail  could  make  a  small  addition  to 
the  charge,  as  for  a  single  package,  in  order  to  cover  the  risk  of  eou- 
tingent  liability  to  actions  at  the  suit  of  unknown  transmitters,  destinees, 
or  owners  of  the  several  parcels  or  articles  enclosed. 

The  reasoning  on  the  first  point  against  the  railroad  companies  was 
unanswerable.  Since  the  decision  in  10  M.  &  W.  399,  the  contention  has 
in  England  been  principally  upon  the  second  point  In  the  present  case, 
the  argument  has  been  upon  the  second  point,  with,  however,  an  unwar- 
rantable assumption  of  a  conclusion  upon  the  first,  as  if  it  were  conse- 
quential. 

In  England,  juries  "  have  oflen  negatived,  that  in  point  of  &ct,  car- 
riage "  of  the  packed  parcels,  "  for ^eolS^ing  earners  imposes  greater  risk 
or  expense  upon  the  railroad  company,"  than  would  be  incurred  if  they 
were  not  packed.  (Law  Bep.,  4  H.  L.  247 ;  11  Exch.  768,  769;  6  C. 
B.  N.  S.  112, 113.)  The  courts  approving  the  verdicts,  have  decided 
that  ''such  carriers  are  entitled  to  have  their  packed  parcels  carried* 
upon  the  railway  for  the  same  price  as  other  persons.'' 

As  to  risk  of  loss  from  carelessness  or  from  pilfering,  there  may  be  leas 
risk  than  if  the  parcels  were  separate.  The  question  was  also  put  to 
juries  in  England,  "  in  respect  of  the  supposed  liability"  of  the  railroad 
company,  as  the  principal  carrier,  "  two  several  actions"  at  the  suit  of 
unknown  parties  owning  the  goods.  On  this  point,  it  has  been  said  that 
there  has  not,  in  England,  been  a  single  instance  of  such  a  suit;  and  the 
language  of  English  Judges  might  seem  to  import  even  a  doubt  whether 
the  suit  would     mamtainable.   This  part  of  the  question  is  differently 
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considered  in  the  United  States.  There  is  no  doubt,  either  on  principle 
or  on  authority,  that  several  actions,  at  the  suit  of  the  respective  owners 
are  maintainable  (6  Howard,  380,  381;  6  Binney,  129;  Redfieid,  § 
169,  4th  ed.,  vol.  2,  p.  18) ;  and  actions  at  their  suit  are  brought  much 
oftener  a^nst  the  railroad  companies  than  against  the  middlemen.  If 
the  principal  carrier  is  regarded  only  as  an  agent,  he  may  be  sued  by  the 
unknown  party  interested.  If  the  public  employment  as  carrier  is  alone 
considered,  immediate  privity  of  contract  is  not  essential  to  the  right  of 
action  against  him  for  an  injury  suffered  through  his  default 

The  question  was  moreover  under  the  English  carriers  act  of  1830, 
very  dinerent  from  what  it  was  in  the  United  States.  An  English  act  of 
1854  has  nearly  restored  the  English  law  in  this  respect  to  what  it  had 
*been  before  1830.  The  difference  was  that  in  the  intervening  period,  an 
English  railroad  company,  as  a  common  carrier,  could  exempt  itself  from 
liaoility  even  for  culpable  negligence  by  making  its  engagement  condi* 
tional. 

The  irrational  state  of  English  law  on  the  subject  in  that  interval, 
and  the  difference  now  in  question,  were  fully  explained  in  a  case  in  the 
House  of  Lords  in  1863.  (10  H.  L.  493-496.)  It  is,  however,  to  be 
noted  that  one  of  the  English  verdicts,  judicially  approved,  on  the  ques- 
tion of  the  risk  of  suits,  was  after  the  new  act  of  1854.  (5  C.  B.  N.  S. 
112, 113.) 

The  question  left  thus  to  the  English  juries  was  in  great  part  matter 
of  law.  But  matter  of  fact  is  involved  in  it;  and  here,  as  in  England, 
the  law  on  the  (question  of  packed  parcels  must  be  administered  through 
verdicts  of  juries.  An  English  railroad  company  was  legislatively 
authorized  to  make  an  additional  charge  for  carrying  packed  parcels, 
and  established  an  additional  rate  accordingly ;  but  did  not  charge  the 
addition  to  wholesale  dealers  who  transmitted  such  parcels.  Middle- 
men, who  were  carriers,  being  compelled  to  pay  the  additional  rate, 
sustained  an  action  to  make  the  railroad  company  refund  it.  The  proof 
convinced  the  jury  that  the  exemption  of  the  wholesale  dealers  was  pre- 
ferential and  habitual.  (3  H.  &  C.  809,  849,  affirmed  Law  Rep.  4  H. 
L.  226.) 

The  defendants  take  the  untenable  extreme  position  that  they  can  make 
the  full  charge  as  for  separate  packages.  On  this  point,  of  course,  the 
charge  cannot  be  maintained,  nut  the  inquiry  still  open  is  whether  a 
small  addition  to  the  charge  for  the  package  in  mass  m&y  not  be  allowa- 
ble to  cover  the  risk  of  contingent  liability  to  several  actions. 

This  increases  the  difficulty  of  the  complainants'  case  on  the  question 
of  granting  an  injunction.  In  such  a  case  in  England,  the  Court  of 
Chancery  refused  to  grant  an  injunction  until  the  right  should  be  deter- 
mined at  law.  (3  R.  R.  Ca.  538.)  But  the  decision  was  mainly  on  the 
ground  of  the  complainants'  delay.  The  case  already  cited  in  1  H.  L. 
Ca.  35,  is  to  the  effect  that,  if  the  pecuniary  excess  of  the  charge  were 
ascertained,  an  injunction  would  be  proper  after  a  judgment  at  law. 
But  the  case  in  Law  Rep.,  1  Exch.  32,  under  the  auxiliarv  equitable 
jurisdiction  conferred  by  the  English  common  law  procedure  act  of 
1854,  indicates  doubt  whether,  on  the  question  of  packed  parcels,  the 
tmcertainty  in  the  amount  would  not,  even  afler  judgment  at  law,  prevent 
the  application  of  the  rule  of  the  former  decision. 
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The  distinction  is,  perhaps,  over-nice,  and  the  doubt  may  not  be  well 
founded.  But  here  no  judgment  at  law  has  been  obtained ;  and  there  is 
an  open  part  of  the  question  of  right  which  seems  to  be  determinable  at 
law  only. 

To  meet  the  exigency  of  questions  with  railroad  companies,  whether 
as  to  their  withholding  reasonable  facilities,  or  subjecting  to  undue  or 
unreasonable  prejudice  or  disadvantage,  or  as  to  the  giving  of  any  undue 
or  unreasonable  preference  or  advantage,  a  summary  jurisdiction  has 
been  conferred  in  England  upon  the  Court  of  Common  Pleas  by  a 
statute.  (17  &  18  Vict  c.  31,  ss.  3-6.)  But  no  other  English  court  of 
law  has  any  such  jurisdiction  ;  nor  jias  the  English  Court  of  Chancery. 
If  the  creation  of  such  a  summary  jurisdiction  here  is  expedient,  it 
should  not  be  vested  in  courts  of  the  general  government.  On  the  conti- 
nent of  Europe  the  questions  are  judicially  cognizable  only  for  the 
enforcement  of  legislative  and  executive  regulations.  The  decision  of 
questions  like  the  present  is,  under  most  European  governments,  by  an 
executive  department  and  summary. 

The  proportions  of  the  subject  are  certainly  enlarged  here  beyond  the 
usual  measure  of  judicial  administration.  ]But  the  experiment  of  an 
executive  board  of  railroad  commissioners,  where  tried,  seems  to  have 
failed  of  success. 

All  that  can  be  done  at  present  is  to  refuse  the  interlocutory  injaoc- 
tion,  giving  to  the  complainants  leave  to  proceed  at  law,  during  the 
pendency  of  the  proceedings  in  equity,  if  they  shall  be  so  advised. 

Thus  far,  it  has  been  assumed  that  the  suit  is  by  a  competent  party. 
The  Adams  Express  Company  is  an  association  organized  under  laws  of 
New  York  of  1849  (ch.  258)  and  1854  (ch.  245),  which  confer  certoin 
powers  and  privileges  possessed  only  by  corporations;  and  enact  that  the 
associations  may  s^ie  in  the  name  of  their  president  But  the  latter  act 
provides  that  nothing  contained  in  it  shall  be  construed  to  give  them  any 
rights  and  privileges  as  corporations.  Notwithstanding  this  enactment, 
an  association  of  this  kind  is  considered,  even  in  New  York,  a  corpora- 
tion for  certain  purposes.  (15  How.  N.  Y.  Pr.  Rep.  172.)  That  it 
may  extraterritorial ly  be  so  considered  for  such  pqrposes  appears  from  a 
comparison  of  the  case  in  100  Mass.  531,  affirmed  in  10  Wallace,  567, 
with  13  Peters,  586,  591.  It  does  not  necessarily  follow  that  such  a 
joint  stock  company  can  sue  in  this  court  as  a  citizen  of  New  York,  under 
the  authority  of  the  series  of  decisions  beginning  with  2  Howard,  Sup. 
Ct.  U.  8.  49/,  which  sustain  such  suits  by  corporate  bodies  of  the  onu- 
nary  kind.  If  the  latter  decisions  apply,  it  is  possible  that,  through 
comity,  the  express  company  may  be  allowed  a  capacity  to  sue  atlaw  ia 
the  name  of  their  president,  extraterritorially  as  well  as  in  the  State  of 
New  York.  (Compare  the  Chamberlain  of  IjondorCs  case  (5  Co.  62  (b) 
63  (b)  with  10  Wallace,  567,  and  13  Peters,  586,  591.)  But  even  in 
that  case  it  might,  in  a  suit  in  equity,  be  necessary  to  unite  the  express 
company  as  a  complainant  As  this  omission  is,  of  course,  amendable, 
the  case  may,  in  its  present  stage,  be  considered  as  if  that  company  were 
already  complainants  of  record.  But  whether  the  amendment  be  made 
or  not,  the  question  of  jurisdiction  will  be  contestable.  It  cannot  be 
decided  without  further  argument  than  has  been  heard  by  the  court 

Under  the  stockholders  bill  there  is  very  little  to  be  added.  If  the 
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foregoing  views  are  correct,  the  coDtroversy,  properly  described,  is  not 
whether  the  defendants  have  usurped  a  franchise,  but  whether  their 
franchises  are  administered  rightly  in  special  respects.  Independently, 
therefore,  of  the  reasons  of  a  more  general  kind  stated  and  explained 
bj  the  circuit  judge,  the  two  questions  of  overcharge  to  which  the 
numerous  points  of  argument  have  been  reduced,  if  cognizable  under 
this  bill,  cannot  be  considered  until  the  final  hearing. 

McKennan,  C.  J. — I  concur  in  all  respects  in  the  opinion  of  Cad- 
walader,  J. 

Geo.  L,  Orawfard,  Es<l*>  and  Hon.  Benjamin  Harris  Brewster  for 
plaifitifl^. 

A.  D.  Campbell  and  James  K  Oowen,  Esqs.,  for  defendants. 
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{District  Court  of  tift  Mniteb  6tatt0, 

Eastern  District  of  Pennsylvania. 
[Leg.  Int.,  Vol.  29,  p.  252.] 

The  United  States,  Libellants,  vs.  The  Cakal  Boat  Ohio: 
Boyle,  Claimant.. 

A  laden  boat,  which,  having  no  sail,  oara,  or  other  motive  power  of  its  own,  is  drawn, 
bv  horses,  through  a  canal,  and  from  thence,  throagh  navigable  waters  of  the 
United  States,  by  a  steamer,  to  a  market,  is  not  within  the  description  of  a  ship  or 
vessel  in  the  act  of  Congress  of  18th  February,  1793,  "  for  enrolling  and  liceiudng 
ships  or  vessels  to  be  employed  in  the  coasting  trade  and  fisheries,  and  for  regalat- 
ing  the  same." 

The  applicability  of  the  act  is  not,  in  this  respect,  enlarged  or  altered  by  the  act  of 
20th  of  July,  1846,  exempting  such  canal  boats  without  masts  or  steam-power  as 
were  then  by  law  requirea  to  be  registered,  licensed,  or  enrolled  and  licensed,  from 
hospital  dues  and  from  official  fees,  etc. — or  b^  the  tonnage  measurement  act  of  the 
6th  of  Mav,  1864 — or  bv  any  other  legislation  of  Congress  In  which  the  phrase 
vessel,  or  snips  and  vessels,  may  have  been  variously  defined  or  applied. 

The  following  are  the  principal  sections  of  the  act  of  Congress  of 
February  18, 1793  (1  LI.  U.  S.  305),  which  have  been  cited  with  refer- 
ence to  the  proceedings  in  this  suit  : 

Sec.  1.  . "  That  ships  or  vessels,  enrolled  by  virtue  of  *  an  act  for  regis- 
tering and  clearing  vessels,  regulating  the  coasting  trade,  and  for  other 
purposes,'  and  those  of  twenty  tons  and  upwards,  which  shall  be  eurolled 
after  the  last  day  of  May  next,  in  pursuance  of  this  act,  and  having  a 
license  in  force,  or  if  less  than  twenty  tons,  not  being  enrolled,  shall 
have  a  license  in  force  as  is  hereinafter  required,  and  no  others  shall  be 
deemed  ships  or  vessels  of  the  United  States,  entitled  to  the  privily 
of  ships  or  vessels  employed  in  the  coasting  trade  or  fisheries." 

Sec.  37.  "  That  nothing  in  this  act  shall  be  construed  to  extend  to 
any  boat  or  lighter  not  being  masted,  or,  if  masted  and  not  decked, 
employed  in  the  harbor  of  any  town  or  city." 

Sec.  6.  *'  That  afler  the  last  day  of  May  next,  every  ship  or  vessel  of 
twenty  tons  or  upwards  (other  than  such  as  are  registered)  found  trad- 
ing between  district  and  district,  or  between  different  places  in  the  same 
district,  or  carrying  on  the  fishery,  without  being  enrolled  and  licensed, 
or  if  less  than  twenty  tons,  and  not  less  than  five  tons,  without  a  license, 
in  manner  as  is  provided  by  this  act,  such  ship  or  vessel,  if  laden  with 
goods,  the  growth  or  manufacture  of  the  United  States  only  (distilled 
spirits  excepted),  or  in  ballast,  shall  pay  the  same  fees  and  tonnage  in 
every  port  of  the  United  States  at  which  she  may  arrive,  as  ships  or 
vessels  not  belonging  to  a  citizen  or  citizens  of  the  United  States ;  and 
if  she  have  on  board  any  articles  of  foreign  growth  or  manufacture,  or 
distilled  spirits,  other  than  sea-stores,  the  ship  or  vessel,  together  with 
ber  tackle,  apparel  and  furniture,  and  the  ladmg  found  on  board,  shall 
be  forfeited.  Provided,  however,  if  such  ship  or  vessel  be  at  sea,  at  the 
expiration  of  the  time  for  which  the  license  was  given,  and  the  master 
of  such  ship  or  vessel  shall  swear  or  affirm  that  such  was  the  case,  and 
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shall  within  forty-eight  hours  after  his  arrival  deliver  td  the  collector  of 
the  district  in  which  he  shall  first  arrive,  the  license  which  shall  have 
expired,  the  forfeiture  aforesaid  shall  not  be  incurred,  nor  shall  the  ship 
or  vessel  be  liable  to  pay  the  fees  and  tonnage  aforesaid." 

The  boat  libelled  was  not  registered,  or  enrolled  and  licensed,  or 
licensed.  The  purpose  of  the  libel  was  to  enforce  the  payment  of  the 
fees  and  tonna^  dues  which  would  have  been  payable  if  the  boat  were 
a  foreign  vessel. 

This  boat  was  of  a  kind,  which,  in  one  of  the  opinions  quoted  below, 
was  described  as  follows  :  * 

"  The  boats  in  question  are  of  peculiar  character,  not  corresponding 
closely,  or  in  any  other  than  a  most  general  way,  with  any  other  descrip- 
tion of  water-borne  vessel.  They  are  vessels  in  one  sense,  because  they 
are  things  which  can  and  do  contain  coal,  and  are  moved  upon  the 
water;  but  for  substantive  and  independent  use,  they  do  not  come 
witbia  the  popular  notion  of  a  ship  or  vessel,  any  more  than  any  other 
water-tight  box  would  do.  They  are  a  mere  capacity  of  holdiug  and 
floating,  and  being  pulled  by  an  external  power,  and  nothing  more. 

"When  the  boat  is  passing  through  a  lock,  it  is  a  box  about  forty- 
two  feet  long,  ten  feet  wide,  and  four  and  a-half  to  five  feet  deep ;  a 
running  board  of  about  one  foot  wide  extends  along  each  side  and 
across  one  end,  to  form  a  passage-way  for  the  hands.  At  the  other  end 
there  is  a  platform  planked  over  for  about  eight  feet  in  extent,  to  fur- 
nish accommodation  Uj  persons  employed  aboard,  and  to  strengthen  the 
work.  The  coal  within  is  exposed  to  view,  there  being  no  deck,  nor 
hatches,  constituting  a  temporary  or  occasional  deck. 

"  When  two  or  more  sections  of  the  same  description  have  passed  the 
lock  and  come  into  the  canal  or  river,  they  are  connected  end  to  end 
by  hinges,  and  are  moved  in  this  connection  together. 

"  On  a  canal  they  are  moved  by  one  or  more  horses  or  mules  on  the 
towing-path  of  the  canal.  In  a  river  they  are  moved  by  a  steam-tug. 
A  man  and  two  boys,  or  a  woman  in  the  place  of  one  of  the  boys  are 
the  working  hands,  the  horse  or  mule  being  ridden  or  driven  by  a  boy, 
and  the  man  and  woman  or  the  other  boy  remaining  on  board.  When 
attached  to  the  steam-tug,  the  horses  or  mules  are  commonly  taken  on 
board  the  tug,  and  the  operatives  are  without  employment  until  the 
horse  or  mule  begins  the  work  of  towing  in  the  canal.  The  vessel  or 
boat,  call  it  by  what  name  is  thought  best,  has  no  moving  power  within 
itself,  nor  can  it  be  moved  otherwise  than  in  the  mode  thus  described. 
On  a  canal,  a  horse  or  mule,  or  some  other  animal  power,  is  indispen- 
sable, to  give  it  the  capacity  to  transport  anything.  On  a  river,  a  steam- 
tug,  or  a  vessel  that  has  a  moving  power  within  itself,  is  as  necessary  to 
give  the  boat  the  capacity  to  transport  anything,  as  the  animal  power  is 
'  on  the  towing  path  of  a  canal.  The  boat  has,  from  its  being  water-tight, 
capacity  to  contain  coal  or  anything  else  on  the  water  without  sinking  ; 
but  of  itself,  or  by  virtue  of  any  machinery,  whether  mast  and  sail,  or 
anything  else,  it  has  no  capacity  whatever  to  carry  or  transport  any- 
thing ;  and  when  it  is  on  a  river  or  open  water,  it  must  be  attached  to 
a  vessel  that  has  a  mast  and  sail,  or  machinery  for  motion,  and  it  is 
only  as  an  appurtenance  to  such  a  vessel  for  the  time  being,  that  it  has 
any  praeticai  use  in  transportation." . 
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Such  boats,  h'aving  first  oome  into  use  long  after  the  commeneemeirt 
of  the  present  century,  a  question  which  arose  in  1845,  and  has  never 
been  decided,  was,  whether  they  were  vessels  within  the  meaning  aod 
application  of  the  act  of  1793. 

In  May,  1845,  the  president  of  the  Lehigh  Coal  and  Navigation  Com- 
pany, and  certain  officers  of  other  canal  companies,  addressed  letters  to 
the  Hon.  Robert  J.  Walker,  then  Secretary  of  the  Treasury,  saying  that 
their  business  was  threatened  with  serious  interruption  from  the  pro- 
posed application  to  their  scow-boats  era  ployed  in  the  transportation  of 
coal  of  the  provisiofis  of  the  act  of  1793.  They  contended  that  the  act 
did  not  apply  to  their  boats,  which  could  not  with  any  propriety  be  con- 
sidered as  ''ships  or  vessels"  within  the  meaning  of  the  act;  which  are 
navigated  by  persons  without  the  slightest  pretensions  to  the  character 
of ''seamen;"  which  are  not  engaged  in  the  "coasting  trade;"  which 
are  incapable  of  being  employed  without  immediate  detection  in  any 
attempt  to  evade  the  revenue  laws ;  which  have  no  masts,  and  were  not 
in  existence  or  use  at  the  time  of  the  passage  of  the  act. 

Accompanying  these  communications  were  the  following  opinions  of 
eounsel. 

The  first  of  them,  after  giving  the  description  of  the  boats  as  above, 
proceeded : 

"  If  the  question,  whether  such  a  boat  is  within  the  act  o(  18th  of 
February,  1793,  were  to  be  decided  by  the  feet  of  there  having,  or  not 
having,  been  a  particular  intention  to  include  it,  there  could  be  no 
doubt  that  it  is  not  wjthin  the  act,  because  there  could  have  been'  no 
particular  intention  to  include  a  description  of  vessel,  which  at  the  date 
of  the  law  had  no  existence.  Neither  canals,  nor  canal-boats,  were  at 
that  time,  or  for  many  years  afterwards  known  in  the  country.  The 
boats  and  the  mode  of  pulling  them  in  an  open  river  or  bay,  are  alto- 
gether of  subsequent  invention  or  adoption.  But  this  consideration  is 
by  no  means  decisive  of  their  not  being  embraced  by  the  enrolment  act 
of  1793.  No  new  variety  of  structure  of  boat  or  vessel  can  be  deemed 
exempt  from  the  operation  of  the  law,  if  the  general  intent  and  provi- 
sions of  the  law  embrace  it,  merely  upon  the  ground  that  there  was  no 
particular  intention  to  comprehend  it  K  such  boats  are  within  the 
general  scope  of  the  enmlment  and  license  act,  they  will  be  compre- 
hended by  It,  notwithstanding  they  are  of  recent  invention  and  use. 
The  general  scope  of  the  act  is  first  to  be  ascertained.  If  that  is  so 
broad  as  to  comprehend  every  species  of  vessel  that  is  water  borne,  aod 
is  capable  of  holding  cargo,  and  of  being  moved  by  the  power  of  another 
boat,  then  there  is  no  ground  for  exempting  from  its  operation  the  boats 
or  vessels  above  described,  since  they  are  water  borne,  and  «re  capable 
of  containing  cargo,  and  are  so  moved.  But  if  the  scope  of  the  act  is 
narrower  than  this,  and  onl^  comprehends  ships  or  vessels  of  certtia 
characteristic,  then  the  inquiry  will  be,  whether  these  canal  hoata  have 
the  requisite  characteristics. 

*'  The  first  head  of  inquiry  then  is,  whether  such  boats  are  entiiled  to 
be  enrolled  and  licensed  under  that  act,  and  to  enjoy  the  privO^^  of 
ships  and  vessels  employed  in  the  coasting  trade  and  fisheries. 

"  The  act  of  1793  does  not  expressly  reauire  that  ships  and  vewels  to 
be  included  within  it,  shall  have  a  particular  character,  and  that  if  diej 
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have  not,  thej  shall  be  excluded.  It  requires  affirmative  qualificatioDty 
and  if  any  kind  of  water  bonae  vessel  is  excluded,  it  is  by  implieati0n$ 
and  not  by  express  terms. 

*'  Its  first  provision  in  its  first  section  is,  that  ships  and  vessels  enrolled 
and  licensea,  or  if  less  than  twenty  tons,  having  a  license  in  force,  and 
no  others,  shall  be  deemed  ships  or  vessels  of  the  United  States,  entitled 
to  the  privileges  of  ships  or  vessels  employed  in  the  coasting  trade  or 
fisheries. 

There  is  nothing  in  any  subsequent  part  of  the  act,  which  repeals  or 
impairs  the  force  of  this  enactment  in  reeard  to  any  description  of  vessei 
whatever.  If  a  vessel  is  not  enrol  led  and  licensed,  or  if  of  less  than  twen  tjr 
tons,  is  not  licensed,  she  is  not  a  ship  or  vessel  entitled  to  the  privileges  of 
ships  or  vessels  employed  in  the  coasting  trade  or  fisheries.  What  the 
consequences  are  which  arise  from  her  not  having  those  privil^es,  must 
be  ascertained  from  other  parts  of  the  act ;  but  it  is  clear,  that  enrolment 
and  license  are  indispensable  to  confer  those  privileges.  No  ship  or  vessel 
indeed  is,  by  force  of  anything  in  the  act,  compelled  to  take  out  an  enrol- 
ment and  license.  She  is  free  to  go  without  it,  or  without  any  papers  at 
all,  if  «he  does  not  claim  to  exercise  the  privileges  of  an  enrolled  and 
licensed  vessel.  But  if  she  is  found  doing  certain  mings  mentioned  in  the 
6th  section,  without  an  enrolment  and  license,  then  she  is  acting  in  viola- 
tion of  the  law,  and  the  penal  tv  prescribed  by  the  law  attaches,  if  she  and 
her  acts  and  doings  come  within  the  description  in  that  section. 

^  Although  there  is  no  express  exclusion  by  the  act  of  any  vessel  from 
the  benefit  of  enrolment,  it  is  nevertheless  true  that  the  2d  section  of  ih% 
act  does  prescribe  certain  qualifications  and  requisites,  without  which  a 
ship  or  vessel  cannot  be  enrolled  or  licen9ed.  That  section  is  explicit  in 
requiring  that  for  the  enrolment  of  any  ship  or  vessel,  she  shall  have  the 
same  qualifications,  and  the  same  requisites  in  all  respects  shall  be  com- 
plied with,  which  are  made  necessary  by  the  act  entitled  an  act  concern- 
ing the  registering  and  recording  ships  or  vessels,  passed  the  31st  of 
December,  1798 ;  and  without  enumerating  all  of  them,  there  are  some 
vfhhh  may  be  referred  to  as  being  necessarily  confined  to  vessels  of  a 
certain  description,  and  not  applicable  to  such  a  kind  of  boat  as  is  used 
for  the  transportation  of  coal  upon  canals,  aud  is  hereinbefore  described. 

"  The  carpenter's  certificate  may  first  be  referred  to  as  setting  out  what 
the  law  regards  as  the  general  or  rather  universal  description  of  every 
ship  or  vessel  that  is  entitled  to  enrolment  and  license.  It  must  set  forth, 
besiides  other  particulars,  the  number  of  her  decks  and  mastSj  her  length, 
breadth,  depth  and  tonnage.  There  are  others,  but  these  are  the  only 
qualifications  stated  in  the  carpenter's  certificate,  which  it  is  necessary  to 
refer  to. 

*'  They  may  be  regarded  as  descriptive  merely,  or  required  only  £or  the 
purpose  of  identification  ;  and  doubtless  they  are  so  in  part ;  but  as  re- 
gards one  of  these  qualifications,  that  of  a  deakf  not  only  does  it  necessa- 
rily enter  into  the  character  of  a  sea-boat,  without  which  it  is  wholly  oiA 
of  the  question  to  speak  of  her  as  a  coaster  or  as  enntsed  in  the  sea-fisk- 
erres,  but  it  is  also  a  fundamental  part  of  an  enrolled  ship  or  vessel,  with- 
out which  the  act  of  Congress  cannot  be  executed  in  regard  to  her. 

The  rule  prescribed  for  ascertaining  her  tonnage,  necessarily  implies 
that  she  has  at  least  one  deck  ;  for  an  element  in  the  admeasurement  of 
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tiiie  toDDage  is  the  depth  of  the  vessel  from  the  under  side  of  the 
deck-plank  to  the  ceiling  in  the  hold ;  and  if  she  has  no  deck,  she  has^ 
no  certain  tonnage  within  the  law,  either  to  be  inserted  in  the  enrol- 
inent  or  to  be  the  basis  on  which  her  duties  are  to  be  estimated  under 
the  law. 

It  is  quite  possible  that  an  arbitrary  line  maj  be  taken  from  where 
the  under  side  of  the  deck-plank  would  probably  be  if  the  boat  had  one ; 
^  but  that  is  not  within  the  enactment  of  the  law,  nor  will  it  give  the  ton- 
nage which  is  the  lawful  tonnage  by  which  duties  are  estimated.  The 
lawful  tonnage  is  the  tonnage  under  deck,  and  if  the  vessel  has  no  deck, 
ahe  has  no  such  tonnage.  Her  tonnage  may  be  what  she  will  carry  with- 
out sinking  the  boat,  or  falling  overboard ;  but  that  is  not  the  tonnage 
contemplated  by  the  act  of  Congress.  In  fine,  the  law  does  not  recognize 
an  enrolled  vessel  vnthout  a  deck ;  and  there  is  no  matter  of  surprise  in 
this,  seeing  that  it  would  be  preposterous  to  suppose  that  the  owner  of  a 
vessel  without  a  deck,  would  ask  for  the  privileges  of  the  coasting  trade, 
fisheries,  etc.,  which  she  could  not  enjoy.  Such  a  vessel  wants  qualifica- 
tions that  are  indispensable  to  a  registry,  and  they  are  equaUy  so  to 
enrolment  and  license. 

The  certificate  of  enrolment,  a  form  of  which  b  given,  descriptive  in 
general  terms  of  all  vessels  that  are  within  the  law,  and  which  is  accom- 
panied in  the  act  by  directions  for  filling  the  blanks  in  the  printed  form 
with  words  descriptive  of  every  vessel  that  can  be  properly  enrolled,  in 
like  manner  implies,  if  it  does  not  more  than  imply,  that  the  veaeel  is  a 
decked  vessel:  It  purports  that  the  surveyor  has  certified  that  she  has 
at  least  one  deck,  for  it  directs  the  number  of  decks  to  be  inserted  in  a 
particular  blank,  and  sets  forth  that  the  owner  or  person  acting  in  his 
behalf  has  agreed  to  the  description. 

"  It  is  possible  that  in  practice  a  carpenter  may  certify  that  the  vessel 
has  no  deck,  and  the  custom  house  may  fill  the  blank  in  the  certificate 
of  enrolment  accordingly.  But  if  they  do,  they  deviate  from  the  act  of 
Congress,  and  reject  what  the  act  expressly  requires,  giving  the  privilege 
of  enrolment  to  a  vessel  that  Congress  has  made  no  provision  for,  but 
the  contrary.  When  a  deck  is  wanting,  and  her  tonnage  measurement  is 
certified,  it  is  impossible  that  it  should  be  anything  more  than  conjectural 
tonnage.  It  cannot  be  ascertained  according  to  the  rule  prescribed  by 
Congress,  which  is  the  only  rule,  and  is  the  effective  rule  by  which,  and 
.by  which  only,  her  tonnage  duty  is  ascertained. 

'^Not  only  the  objects  of  the  enrolment  law,  but  its  language  in  many 
parts  do  so  describe  the  ships  and  vessels  comprehended  by  the  act,  as  to 
«how  that  open  boats  without  the  power  of  navigation  in  themselves,  are 
not  within  its  provisions,  and  have  not  the  qualifications  necessary  for 
enrolment.  When  forfeiture  b  inflicted  for  trading  without  a  license,  or 
using  a  forged  or  altered  license,  or  the  license  of  another  vessel,  it  is 
inflicted  on  the  ship  or  vessel  with  her  tackle,  apparel,  and  furniture.  For- 
feiture is  never  inflicted  without  this  description  of  accompaniments  of 
a  ship  or  vessel,  in  the  commercial  sense,  being  annexed ;  and  it  is  known 
that  in  the  law  of  insurance,  these  words  comprehend  and  cover  the 
sails,  yards,  rigging,  cables  and  the  like,  the  accompaniment  of  not  only  a 
decked,  but  a  masted  vessel.  Such  is  the  general  commercial  import  of 
the  words.   The  words  ship  or  vessel^  of  themselves  imply,  in  the  ordinary 
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acceptation  of  merchants  and  mariners,  a  vessel  competent  for  the  sea. 
And  in  an  act  concerning  the  coasting  trade  and  the  fisheries,  this  musi 
emphatically  be  their  signification.  It  is  wholly  inadmissible  to  extend 
them  to  a  scow,  or  to  a  boat,  without  a  deck,  that  would  be  swamped  by 
the  ordinary  waves  of  the  sea.  Such  things  do  not  rise  to  the  dignity 
even  of  a  barge  or  row  boat. 

**  After  a  careful  examination  of  all  parts  of  the  act,  I  entertain  the 
opinion  that  such  a  boat  as  is  described  in  the  first  part  of  this  opinion! 
is  not  entitled  to  enrolment  She  wants  the  requisite  qualifications.  She 
cannot  be  measured  according  to  law.  Her  tonnage^  which  means  ton- 
nage under  deck,  cannot  be  ascertained,  for  she  has  no  deck.  She  can 
carry  whatever  can  be  put  into  her  without  sinking  her ;  but  though  Bh4 
has  a  tonnage  ecmaeity,  she  has  no  tonnage  fneoMiremenL  She  has  no 
mast  and  no  deck,  no  power  to  avail  her^f  of  the  privileges  mnted,' 
and  it  would  be  preposterous  to  claim  the  privileges  for  her,  oecause,; 
without  the  aid  of  another  vessel  that  U  aiso  eni^>lled,  she  could  not 
exercise  any  of  them.  ^ 

"  The  37th  section  of  the  act  18th  February,  1798,  may  be  thought  to? 
militate  against  this  view.  That  section  enacts  that  nothing  in  the  act? 
shall  be  construed  to  extend  to  any  boat  or  lighter  not  being  masted,  or,* 
if  masted  and  not  decked,  employed  in  the  harbor  of  a  town  or  city.  It 
exempts  from  the  operation  of  every  part  of  the  law,  a  decked  boat  with- 
out masts,  and  a  masted  boat  without  decks,  however  emploved  in  ther 
harbor  of  a  town  or  city.  From  which  it  may  be  inferred  that  a  boat 
without  masts  or  deck  is  within  the  law,  and  may  be  enrolled.  But  I 
regard  this  as  a  misapprehension  of  the  design  of  that  section.  Within 
the  harbor  of  a  town  or  city,  such  as  New  York  for  instance,  and  PhilaJ 
delphia,  boats  and  lighters  are  neoessary  for  the  transportation  of  mer- 
chandise,/oret^  as  well  as  domestic,  from  place  to  place,  within  the  same 
district,  and  possibly  from  one  district  to  another.  In  a  large  sense,  such- 
boats  may  be  regarded  as  performing  an  act  of  trading,  as  often  as  they 
are  so  emplo3red,  and  as  ^ing  from  place  to  place  in  the  same  district 
when  they  go  from  New  York  to  Brooklyn  or  Staten  Island,  or  from 
Southwark  to  Kensington.  To  prohibit  their  use  in  this  way,  would  be 
to  deprive  the  trade  of  a  city  of  an  essential  accommodation :  and  it  wouldi 
be  prohibition  if  they  were  exposed  either  to  forfeiture  or  to  foreign* 
duties,  if  found  so  trading  without  enrolment  and  license.  The  section* 
means  therefore,  to  exempt  boats  so  employed  with  masts  only,  or  with> 
decks  only,  from  the  operation  of  the  act  altogether.  It  does  not  imply ,^ 
that  such  boats,  and  still  less  that  boats  without  either  masts  or  deck» 
are  entitled  to  certificates  of  enrolment,  but  it  exempts  boats  with  one 
only  of  the  qualifications,  from  the  penalties  of  the  law,  if  their  employ* 
ment  be  thus  limited.  It  implies  rather  that  boats  without  either  masts* 
or  decks,  are  not  within  the  act,  by  excepting  boats  that  are  only  masted* 
or  deck^,  and  not  both,  as  not  being  within  the  operation  of  any  part 
of  Che  act  .      ^  • 

"  It  being  clear  then,  according  to  my  opinion,  that  a  canal  boat  such^ 
as  I  have  described,  is  not  within  the  act  entitled  to  enrolment,  as  want-^ 
ing  the  essential  qualifications  required  by  law,  the  next  inc^uiry  \tf 
whether  such  a  boat  is  made  incapable  by  law  of  the  use  to  which  it  is* 
applied  in  the  carrying  of  coal  in  the  manner  stated  from  district  to  di»-* 
trict,  or  from  place  to  place  within  the  same  district  * 
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'*Aud  this  it  will  readily  be  seen  is  »  question  of  great  importance;^ 
for  if  sueh  boats  have  not  the  legal  qualifications  for  enrolment  and 
license,  they  cannot  be  enrolled  and  licensed ;  and  if  without  enrolment 
and  license  they  cannot  be  used  in  the  manner  described,  the  carrying 
of  coal  from  Bristol  to  Philadelphia,  or  to  New  York,  through  the  Dela- 
ware and  Raritan  canal,  is  almost  necessarily  destroyed,  for  item  hardly 
be  carried  in  any  other  boats.  If  they  cannot  carry  it,  there  must  be 
transshipment  into  an  enrolled  vessel  at  Bristol,  and  ii  the  enrolled  vessel 
eamiot  pass  through  the  Delaware  and  Raritan  canal,  there  muat  be 
another  transshipment  at  Borden  town,  and  again  at  Brunewick.  Canaiv 
Ibr  the  transportation  of  coal  may  be  regarded  as  almost  superseded  by 
Ihe  interpretation. 

"  The  impediment  to  the  use  of  these  boats  in  the  manner  stated,  if 
found  anywhere  in  the  act,  is  to  be  foiuid  in  the  sixth  section,  which  enacts 
that  every  ship  or  vessel  of  twenty  tone  and  upwards  found  trading 
between  district  and  district,  or  between  different  places  in  the  sanse  dm- 
trict,  without  being  enrolled  or  licensed,  or  if  less  than  twenty  and  not 
less  than  five  tons,  without  a  license,  if  laden  with  goods  the  growth  or 
manufacture  of  the  United  States,  distilled  spirits  excepted,  shall  pay 
the  same  fees  and  tonnage  in  every  port  of  the  United  States  where  she 
may  arrive,  as  ships  or  vessels  not  belonging  to  citizens  of  the  United 
States ;  and  if  she  has  on  board  foreign  goods,  etc,  or  distilled  spirits^ 
the  ship  or  veseely  io^^ether  wUk  her  tackhy  apparel,  and  fwmitufre,  and  tlie 
lading  found  on  board,  shall  be  forfeited. 

"  The  force  and  efieot  of  the  prohibition  lie  in  the  words,  enoery  Mp  or 
j^el  found  trading^  etc.  The  penalty  can  attach  only  to  such  a  boat  as 
is  a  mip  or  vessel,  within  the  meaning  of  the  act,  and  is  found  trading  in 
the  manner  restrained  or  prohibited  by  the  act 

'*  Now  I  apprehend,  in  the  first  place,  that  such  a  canal  boat  as  has 
been  described,  is  not  a  ship  or  vessel  in  the  sense  of  the  act  She  has 
hardly  any  more  of  the  attributes  of  a  ship  or  vessel,  in  either  commer- 
cial or  common  language,  than  a  raft  of  logs  on  the  water.  Boards 
might  be  placed  upon  such  logs,  and  coal  might  be  placed  upon  the 
boards — and  the  whole  might  be  moved  by  the  same  power  that  moves 
such  canal  boats.  The  circumstance  of  the  raft's  containing  or  holding' 
ooal,  and  being  moved  upon  the  water,> would  not  make  it  a  ship  or  vessel 
in  the  sense  of  the  act,  though  in  a  very  general  sense  it  might  be 
regarded  as  a  vessel.  The  canal  boat  descril^  is  a  series  or  succession 
of  connected  boxes,  which,  whether  separate  or  united  at  the  hinges,  is 
incapable  of  coasting,  either  on  the  sea  or  in  a  river,  or  of  being  moved 
by  any  power  within  itself.  It  has  no  independent  or  internal  capacity 
whatever,  except  that  of  holding  the  coal.  Its  practical  use,  its  practical 
existence  indeed,  is  as  an  adjunct  to  something  else.  It  cannot  be  con- 
Oeived  of  as  a  practical  instrument  of  any  kind,  except  in  connection 
with  something  external,  that  is  to  say,  some  external  animal  power  on 
the  shore,  or  some  external  wind  or  steam  power  on  the  water*  The  act 
oannot  be  understood  by  its  general  language  to  comprehend  such  a 
thing.  The  policy  of  th^  law  in  regard  either  to  ships  or  seamen  cannot 
be  understood  to  embrace  such  machines  as  these,  or  such  persons  as  are 
employed  to  drive  the  horses  or  mules,  or  to  attend  to  mere  laborers'  duty 
on  board.  No  one  interest  of  either  shipping  or  seamen  can  be  con^ 
sidered  as  involved  in  them. 
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"  But  the  material  consideration  remains ;  and  that  is  a  consideration 
whkh  opens  a  view  of  the  subject  which  shows  both  practically  and 
legally  that  these  boats  are  never  in  the  predicament  which  brings  on  the 
penalty  of  the  law. 

"  While  they  are  within  the  canal,  and  are  towed  by  a  horse,  it  is  un- 
derstood that,  whatever  may  have  been  the  doubt  at  one  time,  it  has  long 
been  the  settled  understanding,  that  the  enrolment  law  takes  no  cogni- 
zance of  them.  It  is  only  when  they  become  an  adjunct  to  a  8team-tu^« 
that  the  lawfulness  of  their  employment  is  questioned. 

It  is  obvious  tliat  the  act  of  Congress,  in  all  its  provisioAs,  has  rtfht* 
enee  to  separate,  unconnected,  independent  ships  or  vessels,  moved  or 
propelled  by  a  power  within  themselves,  and  trading  from  district  to  di» 
trict,  or  between  d liferent  places  by  their  own  capacity.  The  ship  or 
y^eel  is  always  spoken  of  in  this  character.  She  is  represented  as  th» 
acting,  moving,  trailing,  and  transgressing  body ;  and  no  one  can  doubt 
that  this  was  the  only  acceptation  in  which  the  vf ords  ship  or  vessel  found 
trading,  from  district  to  district^  could  have  been  received  at  the  passage 
of  the  act. 

"A  scow  or  boat  drawn  by  another  boat,  and  depending  wholly  upon 
it  for  motion  and  change  of  place,  is  not  such  a  ship  or  vessel.  For  all 
purposes  of  trading,  as  well  as  for  change  of  place,  the  acting,  moving, 
trading,  and  transgressing  body,  is  the  vessel  that  moves,  and  the  canal 
boats  only  as  part  of  her.  If  the  moving  or  propelling  boat  is  moving, 
and  trading  in  violation  of  the  law,  the  penalty  is  incurred  ;  but  if  her 
moving  and  trading  are  lawful,  the  manner  in  which  she  transports  cai*ga 
does  not  make  her  trading  unlawful. 

"  If  the  steam-tug  herself  is  not  qualified  to  carry  on  such  trade  from 
district  to  district,  or  between  different  places  in  the  same  district,  the  law 
is  violated  by  her.  But  if  she  is  so  qualified,  then  no  offence  is  commit- 
ted, for  in  fisict,  as  well  as  in  law,  it  is  the  steam-tug  that  is  found  trading, 
and  not  the  boxes  or  boats  that  contain  the  coal.  The  law  regards  the 
ship  or  vessel  as  an  offending  agent — as  a  body  that  by  her  own  capaci^ 
carries  on  the  trade — and  if  she  is  a  mere  scow  or  floatmg  box,  attached 
to  another  vessel  that  pulls  or  moves  her,  her  character  is  lost  in  that  of 
the  moving  and  acting  vessel  that  carries  her  along. 

"  Put  the  case  that  a  steamboat  has  a  constant  attachment  to  her 
ndes,  of  two  such  boats  carrying  coal  or  other  merchandise — can  it  be 
doubted  that  the  steam-tug  is  the  trader — and  that  her  papers  protect 
the  trade  ? 

If  unlawful  trade  b  carried  on  with,  or  from,  the  boats,  can  it  be 
doubted  that  the  bond  given  upon  the  enrolment  of  the  steamboat,  to 
secure  the  United  States  against  her  being  employed  in  an  unlawful 
trade,  is  forfeited  ? 

"And  it  is  this  that  constitutes  the  security  of  the  government  against 
unlawful  trading  by  such  boats ;  that  they  are  a  part,  or  adjunct  of  the 
vessel  that  navigates  them,  and  as  much  a  part  of  her,  as  her  own  boats 
during  the  whole  voyage  from  beginning  to  end — for  they  are  connected 
with  her  ^m  the  moment  they  are  attached  to  her,  and  are  incapable 
ef  motion  to  or  from  different  districts,  or  different  places  in  the  same 
district,  without  her. 

^  If  the  steam-tug  is  not  the  vessel  found  trading,  then  she  would  not 
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be  80,  if  she  placed  merchandise  in  her  owti  boat,  and  towed  it  at  her 
own  stern  ;  and  if  such  canal  boats  are  to  be  regarded  as  found  trading, 
then  the  boat  of  the  steam-tug,  if  laden,  would  be  so  regarcied,  and  the 
bond  of  the  steamboat  would  not  be  answerable  for  any  unlawful  trading 
with  or  from  the  boat  Such  a  view  of  the  act  cannot  be  defended. 
There  is  no  law  that  compels  a  coaster  to  carry  her  cargo  iu  her  hold. 
6he  may  carry  it  on  her  deck.  She  may  stow  it  in  her  boats  on  deck. 
If  necessary,  or  convenient,  she  may  tow  her  boat  with  cargo  in  it. 
Whatever  she  tows  and  moves  from  district  to  district,  or  between  differ- 
ent places  in  the  same  district,  is  her  trading.  If  lawful  to  her,  it  is  law* 
fill  to  the  goods  she  carries,  and  to  the  boats  in  which  they  are  earned. 
If  unlawful  to  her,  her  bond  is  forfeited. 

•  ''Again,  unless  some  dbtinction  is  made  iu  behalf  of  open  boats,  not 
«leck€Ki,  in  carrying  coal  from  district  to  district,  when  drawn  by  another 
boat,  I  know  not  how  the  most  ordinary  intercourse  between  different 
districts  on  the  same  river  is  to  be  carried  on.  From  Bristol,  in  Penn- 
srlvauia,  to  Burlington,  in  New  Jersey,  coal  must  be  transshipped  at 
Bristol,  into  an  enrolled  coaster,  and  carried  under  deck  to  Burlington, 
on  the  opposite  side  of  the  river.  I  think  it  cannot  be  protected  in  the 
open  boat,  under  the  section  which  exempts  from  forfeiture  boats 
^ployed  in  the  harbor  of  a  city  or  town.  The  coal  boats  are  not  so 
employed ;  and  the  harbor  of  Bristol  is  not  the  harbor  of  Burlington — nor 
vice  versa.  The  evils  of  the  contrary  construction  seem  to  be  immense. 
-  "After  careful  consideration  of  the  case,  under  the  acts  of  CJongress,  I 
am  of  the  opinion  that  the  boats  in  question  cannot  be  legally  enrolled 
and  licensed ;  and  that,  whether  in  a  canal,  pulled  by  hoi*se  or  mule,  or 
on  tide-water,  or  in  an  open  river  or  bay,  attached  to  a  steam-tug  which 
draws  them  with  their  loading  of  coal,  they  are  not  in  violation  of  law, 
uor  is  the  law  violated  in  any  way,  in  their  being  drawn  from  district 
1,0  district,  or  between  different  places  in  the  same  district,  by  a  steam- 
tog,  if  the  steam-tug  herself  is  enrolled  and  licensed  to  carry  on  the 
opasting  trade." 

!  Philadelphia,  May  13, 1845.  HoR.  Binney. 

"  A  suggestion  has  been  made  by  one  of  the  managers  of  the  company, 
which,  as  an  illustration  of  part  of  the  preceding  opinion,  appears  to 
have  great  force.  The  penalty  under  the  sixth  section  for  trading  with 
domestic  produce,  is  the  payment  of  the  same  fees  and  tonyiage  as  ships 
or  vessels  not  belonging  to  the  United  States.  But  the  tonnage  is 
matter  of  admeasurement  depending  on  a  deck.  How,  then,  can  the 
penaltv  be  applied  to  an  undecked  boat  ?  This  also  shows  that  Con- 
gress did  not  mean  to  include  such  a  boat  within  the  prohibitioii." 

Philadelphia,  May  14, 1845.  Hor.  Binket. 

"  Philada.,  14  May,  1845.  I  fully  concur  in  the  foregoing  opinion  of 
Mr.  Binney."  J.  K.  Kane. 

**  1  do  not  doubt  that  the  floating  coal-chests  or  boxes  used  on  the 
Lehigh  and  Delaware  Canals,  and  particularly  described  in  the  opinion 
of  Mr.  Binney,  would  be  embraced  in  the  general  phrase  vessel"  em- 
filoyed  in  the  repealed  act  of  Congress  of  the  1st  of  September,  1789, 
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and  in  the  subsisting  act  of  the  18th  of  February,  1793,  relating  to  the 
coasting  trade.  Their  rough  and  primitive  character,  and  their  being 
without  masts,  or  decks,  or  keels,  or  rudders,  could  not  withdraw  them 
from  the  comprehensiveness  of  that  term. 

Nor  do  I  doubt  that  such  vessels,  although  unprovided  with  a  motive 
pwcer  within  themselves^ — being  witliout  sails,  or  steam,  or  even  oars  or 
pushing  poles,  might,  nevertheless,  if  dragged  from  one  side  of  a  river 
m  one  collection  district,  to  the  other  side,  and  into  a  different  collec- 
tion district,  by  means  of  open  wherries  or  batteaux,  or  by  long  ropes, 
as  is  still  common  with  ferry  boaU  or  scows,  fall  within  the  generad 
scope  of  those  acts  of  Congress,  if  otherwise  liable  to  do  so, 

"  Yet  I  am  clear  in  the  opinion,  that  by  these  laws,  the  enrolment 
and  licensing  are  mere  modes  of  receiving  particular  privileges  and 
immunities  to  certain  descriptions  of  American  vessels — ^not  to  all 
American  vessels — and  that  these  floating  coal-chests  or  boxes  do  not^ 
and  really  cannot,  come  up  to  the  requirements  on  which  only  they 
could  be  entitled  to  enrolment  and  license,  or  be  held  subject  to  the  fees 
and  tonnage  of  foreign  vessels.  These  reouirements  are  fully  adverted 
to  by  Mr.  binney,  or  I  would  repeat  them. 

17th  May,  1845.  G.  M.  Dallas. 

Before  and  after  the  date  of  these  opinions,  canal  boats  of  other  kinds, 
with  motive  power  of  their  own, — sails,  oars,  or  steam, — were  also  used  for 
transporting  coal  and  other  cargoes  through  canals,  and  from  thence, 
through  navigable  waters,  to  market.  In  the  Delaware  and  Raritan 
Canal,  in  1843,  four  canal  boats  with  sails,  and  four  others  propelled  by 
steam,  were  thus  in  use.  In  the  slack  water  and  canal  navigation  of 
the  Connecticut,  small  steamers  had  been  previously,  and  were  after- 
wards used ;  and  on  the  State  canals  of  New  York,  steamers  have  since 
been  used.  Some  of  the  boats,  large  and  small,  drawn  by  hoi*ses  through 
canals,  have  always  been  provided  with  oars  for  use  after  leaving  £e 
canals.  The  number  of  such  boats  with  oars  has  been  reduced  since 
the  commencement  of  the  use  of  steam-tugs. 

An  act  of  20th  July,  1846  (9  LL  U.  S.  39).  "to  exempt  canal  boate 
from  the  payment  of  fees  and  hospital  money,"  was  in  the  words,  **  The 
owner  or  owners,  master  or  captam,  or  other  persons  emvloyed  in  navi- 
gating canal  boats  without  masts  or  steam-power,  now  by  law  required  to 
be  registered,  licensed,  or  enrolled  and  licensed,  shall  not  be  required  to 
pay  any  marine  hospital  tax  or  money ;  nor  shall  the  persons  employed 
to  navigate  such  boats  receive  any  benefit  or  advantage  from  the  marine 
hospital  fund ;  nor  shall  such  owner  or  owners,  master  or  captain,  or 
other  persons,  be  required  to  pay  fees  or  make  any  compensation  for 
such  register,  license,  or  enrolment  and  license;  nor  shall  any  such 
boat  be  subject  to  be  libelled  in  any  court  of  the  United  States  for  the 
wa^es  of  any  person  or  persons  who  may  be  employed  on  board  thereof 
or  in  navigating  the  same."  And  all  acts,  etc.,  repugnant  to  tliis  act, 
were  thereby  repealed. 

"An  act  to  regulate  the  admeasurement  of  tonnage  of  ships  and  ves- 
sels of  the  United  States,"  was  passed  on  the  6th  May,  1864  (13  LI. 
U.  S.  69).  In  section  third  of  this  act,  the  phrase,  open  vessel,  is  used 
to  designate  a  vessel  without  a  deck.    The  section  prescribes  the  man- 
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ner  of  ascertaining  bj  admeasurement,  the  register  tonnage  of  yesselfl 
with  a  deck  or  decks,  and  also  provides  for  ascertaining  the  tonnage  of 
open  vessels  bj  admeasurement.  Section  fourth  limits  the  charge  for 
the  measurement  and  certifying  of  tonnage,  so  that  it  shall  not  exceed 
one  dollar  and  fifty  cents  for  each  transverse  section  under  the  tonnage 
deck,  and  three  dollars  for  measuritig  each  between  decks  above  the 
tonnage  deck,  and  one  dollar  and  fifby  cents  for  each  poop,  or  closed  in 
space,  available  for  cargo  or  stores,  or  for  the  berthing  or  accommoda- 
tion of  passengers,  or  officers  and  crew,  above  the  upper  or  spar  deck. 
The  act  contains  no  express  provision  for  any  charge  or  compensation 
whatever,  as  to  open  vessels.  Section  fifth  is  in  the  words :  **  The  pro- 
visions of  this  act  shall  not  be  deemed  to  apply  to  any  vessel  not 
required  by  law  to  be  roistered,  or  enrolled  or  licensed,  and  all  acts, 
or  parts  of  acts,  inconsistent  with  the  provisions  of  this  act,  are  hereby 
repsaled." 

The  concluding  clause  of  the  act  of  3d  March,  1851,  limiting  the 
liability  of  ship-owners  (9  LI.  U.  S.  635,  636),  provides  that  the  act 
shall  not  apply  to  the  owner  of  any  canal  boat,  barge,  or  lighter,  or  to 
any  vessel  of  any  description  whatsoever,  used  in  rivers  or  inland 
navigation. 

The  revenue  act  of  July,  1862,  S.  15  (12  LI.  U.  8.  558),  imposed  an 
additional  tonnage  dnty  on  all  ships,  vessels,"  or  steamers,  entered  at  any 
custom  house  in  the  United  States,  from  any  foreign  port  or  place,  or 
from  any  port  or  place  in  the  United  States,  or  belonging  wholly  or  in 
part  to  subjects  or  foreign  powers,  provided  that  the  tax  or  duty  should 
not  be  collected  more  than  once  in  each  year  on  any  ship,  vessel,  or 
steamer,  having  a  license  to  trade  between  different  districts  of  the 
United  States.  The  internal  revenue  act  of  30th  June,  1864,  sec.  103 
(13  LI.  U.  S.  275),  imposed  a  duty  of  2i  per  cent  upon  the  gross 
receipts  of  every  railroad,  canal,  steamboat,  ship,  barge,  canal  boat,  or 
other  vessel,  or  any  stage,  coach,  or  other  vehicle  engaged  or  employed 
in  transporting  passengers,  or  property  for  hire.  The  amendatory  act 
of  3d  March,  1865,  s.  4  (lb.  493),  increased  the  tonnage  duty  still  fur- 
ther ;  and  exempted  the  receipts  of  vessels  jpayin^  tonnage  duty  from 
the  tax  of  2i  per  cent.  The  ninth  section  of  the  internal  revenue  act, 
of  13th  of  July,  1866  (14  LI.  U.  S.  136),  amended  the  103d  section  of 
the  act  of  1864,  by  striking  out  all  afler  the  enacting  clause,  and  sub- 
stituting enactments  imposing  a  tax  of  2^  per  cent  on  the  gross  receipts 
from  passengers  and  mail  carried  by  railroad,  canal,  steamboat,  ship, 
barge,  canal  boat,  or  other  vessel  or  stage,  coach  or  other  vehicle,  with 
incidental  regulations,  and  with  certain  exceptions  and  qualifications. 
It  was  further  provided,  that  all  boats,  barges^  and  flats,  not  wed  for  <wr- 
rying  passengers,  nor  propelled  by  steam  or  sails,  which  are  floated  or 
towed  by  tug-boats  or  horses,  and  used  exclusively  for  carrying  coal,  oil, 
minerals,  or  agricultural  products  to  market,  should  be  required  here- 
ailer,  in  lieu  of  enrolment  fees  or  tonnage  tax,  to  pay  an  annual  special 
tax  of  five  dollars  for  each  boat  of  a  capacity  exceeding  twenty-five,  and 
not  exceeding  one  hundred  tons,  and  ten  dollars  for  each  boat  of  greater 
capacity.  Tnis  proviso  is  repealed  by  the  act  of  14th  July,  1870  (see 
post)..  Section  thirty-third  of  an  amendatory  act  of  3d  March,  1867 
(14  LI.  U.  S.  484,  485),  was  in  the  words :  "  the  tonnage  duty  now 
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imposed  on  all  ahips,  vessels,  or  steamers,  engaged  in  foreign  or  domestic 
commerce,  shall  be  levied  but  once  within  one  year;  and,  when  paid 
by  such  ship,  vessel,  or  steamer,  no  further  tonnage  tax  shall  be  col- 
lected within  one  year  from  the  date  of  such  payment." 

An  act  further  to  prevent  smuggling,  etc.,  pa^ed  18th  July,  1866  (14 
Ll.  U.  S«  178),  section  1st,  enacts  that,  for  the  purposes  of  the  ad^  the 
term  vessel,  whenever  tlierein  tised,  shall  be  held  to  include  every  descrip- 
tion of  water-crafty  raft,  vehicle,  and  contrivance,  used,  or  capable  of 
being  used,  as  a  means  or  auxiliary  of  transportation,  on  or  by  water ; 
and  the  term  vehicle,  to  include  every  description  of  carriage,  wagon, 
engine,  car,  sleigh,  sled,  sledge,  hurdle,  cart,  and  other  artificial  contri- 
vance used,  or  capable  of  being  used,  as  a  means  or  auxiliary  of  trans- 
portation on  land.  Section  28th  enacted,  that  all  vessels,  which,^  under 
the-  provisions  of  the  above  mentioned  15th  section  of  the  act  of  14th 
July,  1862,  and  4th  section  of  the  amendatory  act,  of  3d  March,  1865, 
were  exempted  from  paying  tonnage  duties  more  than  once  in  a  year, 
should  pay  the  same  at  their  first  clearance  in  each  calendar  year ;  pro* 
vided,  that  all  licensed,  and  enrolled  and  licensed  vessels,  should  pay  the 
duty  when  taking  out  their  respective  enrolments  or  licenses,  if  the  same 
had  not  been  previously  paid ;  and  provided  further,  that  nothing  in  the 
act  should  be  construed  to  prevent  customs  officers  from  collecting  such 
tonnage  duty  at  the  entry  of  any  vessel  during  the  year,  if  not  previ- 
ously paid ;  and  provided  further,  that  all  vessels,  which  were  subject  to 
enrolment  or  license,  should  thereafter  be  liable  to  the  payment  of  the 
fees  established  by  law,  for  services  of  customs  officers  incident  thereto. 

The  25th  section  of  the  act  of  14th  July,  1870,  to  reduce  internal 
taxes,  etc.  (16  Ll.  U.  S.  269),  so  amended  section  15th  of  the  act  of 
14th  July,  1862,  and  section  4th  of  the  amendatory  act  of  3d  March, 
1865,  that  no  ship,  vessel,  steamer,  barge  or  flat,  belonginff  to  any  citizen 
of  the  United  States,  trading  from  one  port  or  point  within  the  United 
States,  to  another  port  or  point  in  the  United  States,  or  employed  in  the 
bank,  whale,  or  other  fisheries,  should  therea^r  be  subjeot  to  the  ton- 
nage tax  or  duty  provided  for  in  those  acts;  "and  the  proviso  in  section 
103d  "  of  the  act  of  30th  of  June,  1864,  requiring  an  annual  special 
tax  to  be  paid  by  boats,  barges,  and  fiats,"  was  repealed. 

The  intended  subject  of  this  repeal  Was  obviously  the  proviso  con- 
tained in  that  part  of  the  9th  section  of  the  act  of  13th  July,  1866, 
which  had  been  thereby  substituted  for  the  103d  section  of  the  act  of 
30th  June,  1864. 

The  effect  of  the  act  of  1870  was  to  exclude  wholly  the  application 
of  previous  and  exbtiug  internal  revenue  laws  to  the  boats  in  question. 

The  district  attorney,  Mr.  A.  H.  Smith,  and  the  assistant  district 
attorney,  Mr.  Valentine,  contended,  that  the  act  of  1846,  and  the  ton- 
nage register  act  of  1864,  were  in  efiect  legislative  declarations  that  the 
act  of  1793  was  applicable  to  such  boats,  that  the  enactment  in  the 
revenue  law  of  1866,  imposing  a  special  tax,  in  lieu  of  enrolment  fees  or 
tonnage  tax.  was  a  legislative  declaration,  that  such  boats  had  been  liable 
to  such  fees  and  tonnage  tax,  and  that  the  repeal  of  the  latter  act  in  1870 
revived  this  two-fold  liability.  They  contended,  therefore,  that  if  there 
had  otherwise  been  doubt  of  the  applicability  of  the  act  of  1793,  the 
doubt  was  removed  by  the  subsequent  legislation. 
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Mr.  Gibbons,  for  the  claimant,  denied  the  applicability  of  the  act  of 
1793,  to  such  boats.  He  relied  upon  reasons  and  arguments  contained 
in  the  above  opinions  of  counsel.  He  also  contended  that  the  act  could 
not  be  understood  as  applicable  to  vessels  of  a  kind  unknown  when  it 
was  passed ;  that  the  transportation  of  coal  in  these  boats  was  not  a 
trading  within  the  meaning  of  the  act ;  that  the  act  of  1846  left  open  to 
future  decision  the  question  of  the  eflTect  of  the  former  act,  exempting  the 
boats  from  fees  and  charges,  whether  otherwise  liable  to  them  or  not; 
that  the  tonnage  act  of  1864  did  not  annul  the  exemption,  or  create  any 
new  liability  of  such  boats. 

Cadwalader,  J. — The  word  "trading"  may  have  meanings  which 
vary  with  its  different  applications.  In  laws  concerning  navigation, 
every  vessel  carrying  a  cargo  or  passengers  may  in  general  ne  considered 
as  trading.  Boats  of  the  kind  in  question,  though,  in  the  language  of 
the  repealed  proviso  of  the  internal  revenue  act  of  1866,  "  used  exclu- 
sively for  carrying  coal,  oil,  minerals  or  agricultural  products  to  market," 
would  be  considered  as  trading,  within  the  meaning  of  the  act  of  1793, 
if  it  were  otherwise  applicable.    (See  9  Wheaton,  216-219.) 

I  think  that  the  act  of  1793,  if  the  87th  section  had  been  omitted, 
would  have  been  applicable  to  everything  afloat,  navigable  by  motive 
power  of  its  own,  and  transporting  a  cargo,  whether  the  motive  power 
were  that  of  oars,  that  of  sails,  or  that  of  steam,  whether  the  vessel  were 
of  a  kind  which  was  known  at  the  date  of  the  act  or  not,  and  whether 
she  had  a  deck  or  was  open.  If  a  more  limited  meaning  were  attrib- 
uted to  the  phrase  ship  or  vessel,  purposes  of  the  act  might  be  frustrated. 
The  87th  section  shows  that  an  express  exception  was  considered  necessary, 
in  order  to  prevent  the  act  fix>m  being  applicable  to  boats  of  more  than 
five  tons,  moved  only  by  oars.  If  the  section  had  been  omitted,  there 
w«uld  be  no  more  reason  to  exclude  steamers  from  the  application  of  the 
act  of  1793,  tkan  to  exclude  vessels  propelled,  in  the  primitive  manner, 
by  oars,  of  whose  use  the  frequency  has  been  diminished  by  the  innova- 
tion of  steam-tugs.    (See  9  Wheaton,  219,  220.'^ 

Here,  two  alternative  and  very  different  interpretations  of  the  37th 
section,  must  be  considered.  The  section,  according  to  one  interpreta- 
tion, excludes  from  the  operation  of  every  part  of  the  act,  all  boats  or 
lighters  whatsoever,  which  are  not  masted ;  and,  of  boats  and  lighters 
which  are  masted  aud  not  decked,  excludes  only  such  as  are  employed  in 
the  harbor  of  any  town  or  city.  According  to  the  other  interpretation, 
the  qualification  of  being  employed  in  the  harbor  of  a  town  or  city,  extends 
to  all  the  subjects  of  the  section ;  so  that  the  exception  from  the  opera- 
tion of  the  act  includes  no  boat  or  lighter  not  masted,  unleas  it  is 
employed  in  such  a  harbor. 

According  to  the  former  interpretation,  the  boats  in  question,  as  they 
have  no  mast,  could  not  be  subjects  of  the  act  of  1793,  for  any  purpose. 
According  to  the  latter  interpretation,  the  question  of  the  applicability 
of  the  act  cannot  thus  be  summarily  disposed  of 

In  deciding  between  the  two  interpretations,  of  the  87th  section,  it 
must  be  remembered,  that  punctuation  of  a  statute  forms  no  part  of  it,  and 
is  not  recognizable  as  controlling  its  interpretation  (4  D.  &  E.  65,  66, 
Law  Rep.  3  Com.  Pis.  519,  521,  522;  9  Gray,  385;  and  see  11  Peters, 
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54).  But  it  is  necessary  to  find,  if  possible,  a  meaning  and  purpose  for 
every  word  of  the  section. 

If  the  first  of  the  interpretations  be  adopted,  every  word  will  have  its 
fair  and  full  effect.  "  jJothing  in  the  act "  will  then  "  be  construed  to 
extend  to  any  boat  or  lighter  not  being  masted — or,  if  masted,  and  not 
decked,  employed  in  the  narbor  of  any  town  or  city."  But,  according  to 
the  second  interpretation,  the  word  and  has  no  effect,  which  is  not  repug- 
nant or  embarrassing. 

Therefore,  if  the  question  were  new,  I  would  have  no  difficulty  in 
deciding  that  the  37th  section  of  the  act  of  1793  excluded  the  boats  in 
question  from  the  application  of  the  act  of  1793,  if  it  would  otherwise 
have  been  applicable  to  them. 

But  the  second  interpretation  of  the  section  appears  to  have  been  so 
generally  adopted,  though  I  do  not  see  for  what  sufficient  reason,  that  I 
am  constrained  to  doubt  the  correctness  of  my  opinion  upon  the  point. 
Therefore,  as  I  am  also  of  opinion  that,  although  the  second  interpreta- 
tion were  the  correct  one,  the  conclusion  would  nevertheless  be  the  same, 
I  will,  in  what  follows,  consider  the  question  of  the  applicability  of  the 
act  of  1793  to  these  boats  upon  the  assumption,  which  seems  to  have 
been  so  general,  that  the  37th  section  does  not  apply  to  them,  but  applies 
to  such  boats  only  as  are  employed  in  the  harbor  of  a  town  or  city. 

I  think  the  act  inapplicable  to  the  boats  in  question,  because  they  are 
without  oars,  or  masts,  or  steam,  or  motive  power  of  any  kind  which  can 
be  called  their  own.  For  this  reason,  they  are  not  included  in  the 
ordinary  general  description,  of  ships  or  vessels  which  is  the  only  designa- 
tion contained  in  the  act 

A  vessel  of  private  ownership  represents  an  organization  which  is  part 
of  the  social  system  of  the  country  to  which  she  belongs.  In  this  rep- 
resentative character,  she  has  legal  attributes  and  legal  rights,  and  may 
incur  legal  responsibilities,  however  and  by  whomsoever  she  may  be  nav- 
igated (7  Wallace,  53,  and  see  21  Howard,  191,  192).  The  sole  purpose 
of  this  organization  is  her  navigation,  and  its  incidents.  That  which 
cannot  be  made  navigable  through  any  internal  command  of  a  propel- 
ling force,  cannot,  in  a  strict  sense,  be,  nautically  speaking,  a  vessel, 
though  she  may  be  called  such  for  the  convenience  of  identifying  her  with 
what  was  once  navigable,  and  raay,  in  some  cases,  become  so  again. 
This  remark  applies  variously  under  different  circumstances.  It  may 
apply  to  a  vessel  when  she  is  laid  up  in  a  port,  at  home  or  abroad,  or 
when  she  is  an  absolute  wreck,  whether  stranded  or  afloat ;  and  may  have  a 
qualified  applicability  to  a  vessel's  own  boat  when  it  is  towed  astern. 
The  case  oi  a  sailing  vessel  which  is  lashed  to  the  side  of  a  steam-tug  is 
also  temporarily  an  example.  The  Supreme  Court  have  said,  that "  when- 
ever the  tug,  un^er  the  charge  of  her  own  master  and  crew,  and  in  the 
usual  and  ordinary  course  of  such  an  employment,  undertakes  to  trans- 
port another  vessel  which,  for  the  time  being,  has  neither  her  master  nor 
crew  on  board,  from  one  point  to  another,  over  waters  where  such  acces- 
sory motive  power  is  necessarily,  or  usually  employed,  she  roust  be  held 
responsible  for  the  proper  navigation  of  both  vessels ;  and  third  persons 
suffering  damage,  through  the  fault  of  those  in  charge  of  the  vessels, 
must,  under  such  circumstances,  look  to  the  tug,  her  master  or  owners, 
for  any  injuries  that  vessels  or  cargo  may  receive  by  such  means.'*  (24 
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How.  122.)  When  the  towage  is  by  a  hawser,  the  vessel  towed  is  not 
liable  except  so  far  only  as  her  movements  are  at  her  own  command,  and 
she  is  in  fault,  or  negligent  in  respect  of  them.    (21  How.  193, 194.) 

The  reason  is  much  stronger,  and  its  application  more  simple,  in  the 
case  of  the  boats  in  question.  They  are  absolutely,  at  all  times,  without 
motive  power  at  their  command.  Though  ordinarily  called  boats,  they 
have  been  also  more  properly  designated  as  floating  trunks  or  boxes. 
They  are  not  subject  to  admiralty  and  maritime  jurisdiction.  Judge 
Nelson  was  inclined  to  this  opinion.  He  thought  that  they  were  not 
ships  or  vessels,  when  upon  public  navigable  waters, because  they  had  no 
power  as  respects  navigation  upon  such  waters.  (4  Bl.  C.  C.  205,  a.  d. 
1858.)  The  intimation  was  extra-judicial,  the  decision  upon  the  merits 
being  against  the  libellant.  There  had,  however,  been  a  previous  deci- 
sion of  Judge  Grier  against  the  admiralty  jurisdiction.  He  said  that 
such  boats  were  not  ships  or  vessels  in  the  maritime  sense  of  the  terra; 
and  added,  that  they  do  not  take  out  a  coasting  license.  (3  Wall.  Jr.,  53, 
55,  A.  D.  1855.)  This  dictum  is  in  point  upon  the  present  question.  But 
it  will  be  necessary  to  consider  the  question  upon  original  grounds, 
because  the  case  before  Judge  Grier  was  that  of  one  uf  the  canal  bonts 
on  the  Monongahela,  which  are  described  in  the  report  somewhat  differ- 
ently from  the  description  of  the  boats  in  question  here;  and  also 
because  laws  concerning  navigation  may  apply  incidentally  to  what  are 
not  subjects  of  admiralty  and  maritime  jurisdiction. 

Certainly,  however,  such  a  boat  as  is  here  in  question  is  not  a  vessel  \n 
any  sense  in  which  the  word  is  ordinarily  used  in  laws  concerning  navi- 
gation. In  the  act  of  1851,  limiting  the  liability  of  ship  owners,  the 
general  phrase,  ship  or  vessel,  must  be  understood  as  applicable  only  to 
a  vessel  responsibly  navigated.  Therefore,  if  the  concluding  provision, 
that  the  act  shall  not  apply  to  the  owner  of  any  canal  boat,  barge  or 
lighter,  or  to  any  vessel  of  any  description  whatsoever,  used  in  rivers  or 
inland  navigation,  had  been  omitted,  the  former  general  phrase,  if  appli- 
cable to  canal  boats,  would  not  have  included  any  others  than  such  as 
have  sails,  oars,  or  steam  power  of  their  own.  To  make  the  word  vessel, 
or  boat,  in  an  act  of  legislation  of  any  kind,  applicable  to  the  boats  in 
question,  superadded  words  of  special  description  have  been  considered 
necessary.  Thus,  in  the  repealed  proviso  of  the  internal  revenue  act  of 
1866,  they  were  described  as  boats  not  propelled  by  steam  or  sail,  whu^ 
arefloatea  or  to\ved  by  tug-boats  or  horses.  In  the  first  section  of  the  act 
of  the  same  year  against  smuggling,  it  was  thought  necessary  to  provide 
expressly  that  for  the  purposes  of  that  act  the  term  vessel  should  be  held 
to  include  every  description  of  watercraft,  raft,  vehicle  and  contrivance 
used,  or  capable  of  being  used,  as  a  means  or  auxiliary  of  transportation, 
on  or  by  water.  This  amplified  form  of  description  would  not  have  been 
adopted,  if  the  word  vessel,  unexplained,  had  been  deemed  of  co-exten- 
sive import  If  the  description,  thus  amplified,  includes  the  boats  in 
question  for  the  purposes  of  that  act,  they  are  so  included  by  force  of 
ine  phrase  means  or  auxilia'ry  of  tramportation  on  or  by  water, 

Vessels  to  which  the  act  of  1793  applies,  and  which,  on  compliance 
with  its  requirements,  are  entitled  to  the  privileges  and  exemptions  con- 
ferred by  it,  must  be  owned  and  commanded  by  citizens  of  the  United 
States.    Before  any  boats  like  those  in  question  were  known,  an  act  of 
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Congress  of  12th  Mareh,  1S12  (2  LI.  U.  8.,  694),  allowed  steamboats 
employed  only  in  rivers  or  bays  of  the  United  States,  owned  wholly  or  in 
part,  by  resident  aliens,  to  be  enrolled  and  licensed  as  if  they  belonged 
to  citizens  of  the  United  States,  according  to,  and  subject  to,  all  the  con- 
ditions, limitations  and  provisbns  contained  in  the  act  of  1793.  The 
tugs  which  tow  the  boats  in  question  may  thus  be  owned  by  resident 
foreignera  The  enactment  of  1812  was  not  mentioned  in  the  argument 
of  this  case.  But  my  attention  was  drawn  to  the  act  by  an  observation 
of  counsel,  that  a  great  many  of  the  boats  in  question  are  owned,  or  in 
the  charge  of  resident  aliens.  If  such  a  fact  has  been  wholly  disregarded 
for  the  greater  part  of  half  a  century,  the  most  rational  explanation  is, 
that  the  exemption  of  the  steam-tug,  which  alone  has  the  motive  power, 
has  been  regarded  as  including  that  of  the  tow  which  has  no  indepen- 
dent navigability.  The  suggestion  that  the  character  and  amount  of  the 
iees  and  charges  for  transporting  coal,  or  anything  else,  from  the  interior 
of  the  country  to  a  domestic  market  by  towage,  may  vary  as  the  Irbh- 
4uan,  German  or  Englishman  owning  the  tow  or  having  charge  of  it,  has, 
or  has  not,  become  a  naturalized  citizen,  seems  absurd. 

If  the  foregoing  views  are  correct,  the  words  of  the  act  of  1793  do  not 
apply  to  canal  boats  having  no  motive  power  of  their  own,  but,  accord- 
ing to  the  second  interpretation  of  the  thirty^seventh  .section,  apply  to 
canal  boats  of  a  certain  tonnage,  which,  though  without  masts  or  steam 
power,  have  oars.  That  the  latter  boats,  when  in  rivers  and  bays,  have 
the  command  of  their  own  movements,  with  consequent  responsibilities, 
might  be  a  sufficient  reason,  that  they  should  be  requirable  to  be  licensed, 
or  enrolled  and  licensed.  But  that  they  should  incur  the  incidental 
burdens  of  coastwise  maritime  navigation  was  nevertheless  very  incon- 
gruous to  the  nature  of  inland  navigation.  This  may  explain  the  pur- 
pose, or  one  of  the  purposes  of  the  act  of  20th  July,  1846,  It  may  have 
been  a  reconciling  purpose  to  mmove  this  incongruity,  and  yet  fulfil  the 
exigency  of  the  act  of  1793,  by  relieving  canal  boats  with  oars  of  all 
maritime  burdens  without  dispensing  with  the  requirement  of  a  license 
or  enrolment  and  license.  Another  purpose  of  the  act  of  1846  may  have 
been  to  meet  provisionally  in  like  manner,  any  future  decision  of  the 
case  of  canal  boats  like  those  now  in  question,  which  had  then  been  a 
disputeil  case.  If  this  two-fold  purpose  existed  it  would  have  been 
attained  by  defining  in  the  act,  the  subjects  of  it  as  "canal  boats  with- 
out masts  or  steam  power,"  and  exempting  them  from  the  peculiarly 
marititne  burdens  of  hospital  dues,  fees  and  charges  of  registering,  enroll- 
ing or  licensing,  and  subjection  to  libels  for  wages.  The  b^its  thus 
exempted,  whether  provided  with  oars  or  not,  were  according  to  this 
interpretation,  such  boats  only  as  were  then,  by  law,  required  to  be 
registered,  licensed,  or  enrolled  and  licensed." 

The  opinions  of  counsel  w|iich  have  been  mentioned  in  the  course  of 
the  argument,  and  the  accompanying  letters  from  the  ofiicers  of  canal 
companies,  were  filed  in  1845,  in  the  treasury  department,  where  they 
now  remain.  There  can  be  little  doubt,  if  any,  that  these  papers  were 
before  the  eyes  of  the  framer  of  the  act  of  1846.  It  is  therefore, 
extremely  probable  that  he  had  in  view  the  two-fold  purpose  which  has 
been  suggested.  But,  unless  the  words  of  the  act  sustain  the  conse- 
quently suggested  interpretation,  it  cannot  be  adopted.    The  intention  of 
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a  lawmaker  is  to  be  legally  deduced,  not  from  what  may  thus  have  been 
his  probable  purpose,  out  from  the  meaning  of  the  words  which  he  has 
used.  Here  I  doubt  greatly  whether  the  meaning  of  the  words  authorize 
the  suggested  interpretation  of  the  act  of  1846. 

In  the  contexts  of  this  a,pt,  wherever  the  phrase  canal  boats  without 
masts  or  steam  power  occurs,  it  is  never  used  otnerwise  than  in  connection 
with  persom  employed  to  navigate  them.  It  is  true  that  the  former 
expression  is  once  used  with  a  disjunctive  relation  to  the  owners.  But  it 
is  also  tvcice  used  without  any  possibility  of  such  an  alternative  relation. 
The  words  "nor  shall  the  persons  employed  to  navigate  such  boats  receive 
any  benefit  or  advantage  from  the  marine  hospital  fund,'*  and  the  provi- 
sion against  libelling  any  such  boat  for  the  wages  of  any  person  or  per- 
sons employed  on  board  or  in  navigating  her,  are  thus  applicable  to  such 
canal  boats  only  as  have  oars.  Therefore,  I  incline  to  tne  opinion  that 
the  application  of  the  words  of  the  act  is  limited  to  such  as  have  oars. 
The  provision  against  libelling  for  wages  would  otherwise  be  insensible, 
as  well  as  the  provisions  concerning  persons  navigating;  the  boats.  The 
onlpr  doubt  is,  whether  the  act  applied  likewise  to  the  ooats  in  question. 
This  doubt  is,  to  say  the  least,  very  great. 

The  point  is  quite  immaterial,  if  I  am  right  in  thinking,  as  I  do,  that 
there  is  no  intention  apparent  in  the  act  of  1846,  to  determine  to  what 
boats  the  act  of  1793  applied.  It  was,  however,  in  the  argument, 
assumed  that  the  act  of  1846  indicates  a  belief  on  the  part  of  C^nere»>, 
that  all  canal  boats  without  masts  or  steam  power,  including  the  boats 
in  question,  were,  by  law,  required  to  be  registered  or  licensed,  or 
enrolled  and  licensed ;  in  other  words,  a  belief  that  the  act  of  1793  applied 
to  all  such  boats.  Though  I  think  the  assumption  erroneous,  it  will  not 
be  amiss  to  consider  whether,  if  the  words  of  the  act  of  1846  imported 
such  a  legislative  belief,  they  would  affect  the  decision. 

If  such  were  the  meaning  of  the  words  they  would,  as  we  have  seen, 
misconstrue  the  act  of  1793.  Words  of  legislation  importing  an  erro- 
neous construction  of  a  pre-existing  statute  have  not  the  effect  of  a  law 
establishing  the  construction  as  valid  for  the  future,  unless  they  also 
import  a  declaratory  or  other  enactment  This  rule,  however  well  estab- 
lished, is  very  seldom  applied,  because  there  is  no  invariable  form  of  a 
declaratory  statute,  ana  the  legislature  may  at  pleasure  enact  how  a 
prior  one  shall  be  construed  in  future.  We  have  also  constant  experi- 
ence'that  successive  statutes  on  the  same  subject  may  be  read  in  connec- 
tion with  one  another  and  harmonized,  as  if  they  together  constituted 
one  and  the  same  law.  These  explanations  and  qualifications  of  the  rule 
do  not  abrogate  it.  Mv  predecessor.  Judge  Hopkinson,  stated  the  rule 
too  broadly  perhaps,  when  he  denied  that  a  legislature  had  a  right  to 
impose  upon  a  court  their  construction  of  their  statutes  previously  passed. 
He  said  that  it  was  for  the  court  to  construe  the  law  ;  out  added  that  it 
was  the  right  and  duty  of  a  judge  to  look  into  all  the  statutes  made 
upon  the  same  subject,  to  discover  what  was  the  intention  of  any  of  thehr 
provisions,  thus  to  ascertain  the  true  meaning  and  construction  by  his 
own  judgment,  and  not  by  any  subsequent  legislative  declaration  of  in- 
tention or  construction  (8  Peters,  Appx.,  734).  The  rule,  and  a  proper 
qualification  of  it,  were  stated  with  precision  by  Chief  Justice  MarshalL 
He  said  that  a  mistaken  opinion  of  the  le^lature  concerning  the  law^ 
does  not  make  the  law,  but  that  if  the  mistake  is  manifested  in  words 
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competent  to  make  the  law  in  future^  there  is  no  principle  which  can  deny 
them  this  effect,  and  that  a  law,  not  in  form  declaratory,  though  inonera- 
tive  on  the  past,  may  act  in  future,  by  expressing  the  sense  of  the  legij*- 
lature  on  the  existing  law  as  plainly  as  a  declaratory  act  (12  Wheaton, 
148, 149.)  In  an  English  case,  Le  Blanc,  J.,  said,  that  a  court,  if  clear 
in  their  construction  of  a  statute,  would  be  bound  to  give  it  effect,  though 
they  should  be  of  opinion  that  an  erroneous  construction  had  been  put 
upon  it  by  subsequent  statutes  (16  East,  326).  In  that  case,  the  framers 
of  a  statute  ha<l,  in  reciting  a  prior  statute,  misconstrued  it.  Lord 
Ellen  borough  said  that  he  might  be  under  a  compulsion,  through  subse- 
quent statutes,  to  put  a  perverse  and  unnatural  interpretation  on  the 
oridnal  statute,  but  that  he  would  endeavor,  as  far  as  he  could,  without 
violating  the  fair  rules  of  construction,  to  maintain  the  integrity  of  the 
original  text,  unvitiated  by  subsequent  misconstruction,  if  he  might  so 
say.  (lb.  319,  320.)  After  stating  and  explaining  the  misconstruction, 
which  consisted  in  misreciting  the  effect  of  the  original  statute,  he  asked 
whether  the  fVamers  of  the  misconstruing  statute  had  imposed  upon  the 
court,  by  any  eiiaetmentf  the  necessity  of  adopting  that  which  he  must 
assume  to  be  their  error  if  the  words  of  the  prior  act  were  intelligible  in 
themselves.  In  his  opinion  the  recital  in  the  subsequent  act  could  not 
overrule  the  plain  intelligible  sense  of  the  prior  one  (lb.  324,  325). 
Where  a  perpetual  statute,  English  or  colonial,  was,  through  legislative 
inadvertence,  continued  in  force  by  the  words  of  a  subsequent  statute, 
until  the  end  of  the  legislative  session,  or  for  two  years,  the  perpetual 
statute  was  not  abrogated,  but  continued  in  force  after  either  period 
limited.  (Hobart,  215,  T.  Ray,  397.)  An  act  of  the  Legislature  of 
Pennsylvania  subjected  all  real  estate  within  one  of  the  corporate  muni- 
cipalities of  a  county  to  a  lien  for  assessments,  to  which  all  real  estate  in 
the  county  had,  by  a  former  act,  been  made  subject  The  Supreme 
Court  of  the  State  said  that  the  passing  of  the  subsequent  act,  at  most, 
only  proved  that  the  legislature  were  not  then  aware  that  the  assessments 
had  been  made  liens  by  the  previous  act ;  and  added  that  it  could  not  be 
sustained  for  a  moment,  that  the  legislature's  mistake  or  misapprehension* 
of  the  law  in  this  respect  would  make  it  different  from  what  it  really  was. 
(5  Rawle,  317.)  A  series  of  English  statutes  prohibiting  and  restrict- 
ing commerce,  etc.,  with  enemies  were  forensically  reviewed  in  1794. 
(6  D.  A  E.  38-44,  47-50.)  Many  of  these  enactments  indicated  that  the 
parliament  conceived  the  prohibitions  uecessarv  in  order  to  make  such 
trading  and  intercourse  illegal.  Most  of  the  legislative  provisions  on 
the  subject  were  otherwise  unnecessary.  But  they  were  wholly  disre- 
garded in  this  respect  by  decisions  of  the  King's  &nch  (6  D.  &  E.  23, 
35;  8  D.  <fe  E.  548,  561),  and  had  previously  been  so  disregarded  by  the 
Court  of  Admiraltv  (1  Rob.  196,  220). 

If  the  law  of  1846  had  contained  words  of  equivalent  effect  with  a 
recital  that  the  boats  in  question  were  included  in  the  law  of  1793,  the 
only  enactment  in  the  law  of  1846  would  be  the  concession  of  an  exemp- 
.  tion  from  certain  supposed  liabilities.  Such  a  legislative  concession  would 
not  constitute  an  enactment  including  the  boats  in  that  description,  or 
otherwise  enlarging  the  efiect  of  the  act  of  1793.  The  authorities  which 
have  been  cited,  therefore,  show  that  the  decision  of  this  case  cannot  be 
affected  by  the  act  of  1846. 
30 
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It  b  not  necessary  to  consider  the  tonnage  measarement  act  of  1864, 
because  the  5th  section  excludes  the  application  of  the  act  to  any  veflsel 
not  required  by  law  to  be  regbtered,  or  enrolled,  or  licensed. 

As  to  ever^  question  in  this  case,  the  act  of  1870  has  excluded  wholly 
the  applicatLon  of  the  internal  revenue  laws  of  1862,  1864,  1865  and 
1866.  If  they  had  continued  in  force,  the  only  question  which  would 
have  required  attention,  has,  in  principle,  been  disposed  of  in  coosider- 
ing  the  act  of  1846.  This  question  would  have  arisen  upon  the  words 
''in  'lieu  of  enrolment  fees  or  tonnage  tax,''  in  the  proviso  contained  in 
that  part  of  the  9th  section  of  the  revenue  act  of  1866,  which  was  thereby 
substituted  for  the  103d  section  of  the  revenue  act  of  1864.  If  these  worck 
indicated  a  legislative  belief  that  the  boats  in  question  were  subject  to 
the  payment  of  enrolment  fees  or  tonnage  tax,  they  were  words,  not  of 
enactment,  but  recital,  and  misrecited  the  existing  law.  But  the  repeal 
of  the  proviso  deprives  the  question  of  any  importance,  which  might 
otherwise  have  been  attributable  to  it. 

The  only  act  of  Congress,  which  has  not  been  sufficiently  considered, 
is  a  provision  of  the  28th  section  of  the  act  of  1866,  against  smuggling. 
The  provision  is,  that  all  vessels,  whi<th  were  subject  to  enrolment  or 
license,  should  thereafter  be  liable  to  the  payment  of  the  fees  for  services 
of  customs  officers,  incident  thereto.  This  provision,  considered  as  an 
isolated  enactment,  would  be  of  no  significance  in  the  case.  If,  as  to 
those  canal  boats  which  are  included  in  the  description  of  vessels,  in  the  act 
of  1793,  the  provision  repealed  the  exemption  from  certain  maritime 
charges,  of  which  such  canal  boats  had  been  relieved  by  the  act  of  1846, 
the  process  of  legislation  to  deprive  tliem  of  the  exemption  was  indirect, 
and  the  exposition  of  the  purpose  to  do  so  was  obscure.  But,  if  such 
was  the  legislative  intention,  it  could  not  extend  beyond  the  subjects  of 
the  former  exemption ;  and,  if  I  have  rightly  interpreted  the  act  of  1846, 
which  conceded  the  exemption,  the  act  applied  only  to  such  canal  boats, 
without  masts  or  steam  power,  as  have  oars. 

The  point  of  inquiry  is,  however,  different.  The  question  is  upon  the 
effect  of  the  first  section  of  the  act  against  smuggling  on  this  provision 
of  the  28th  section.  The  first  section,  which  Jias  already  been  quoted, 
extends,  for  the  purposes  of  the  act,  the  meaning  of  the  word  vesse/,  so  as 
to  make  it,  for  such  purposes,  include  every  description  of  watercraftand 
means  or  auxiliary  of  transportation  on  or  by  water.  The  title  of  the 
act  is,  "An  act  further  to  prevent  smuggling  and  for  other  purposes^* 
The  provision  of  the  28th  section  applies  to  all  vessels  subject  to  enrol- 
ment or  license ;  and  the  argument  for  the  United  States,  if  I  rightly 
understand  it,  is,  that  the  provision  must  be  read  as  if  its  words  were— 
all  vessels,  including  every  description  of  watercraft  and  contrivance 
used  or  capable  of  being  used  as  a  means  or  auxiliary  of  transportation 
on  or  by  water,  which  are  subject  to  enrolment  or  license,  shall  hereafter 
be  liable  to  the  payment  of  the  fees  established  by  law  for  services  of 
customs  officers  incident  thereto. 

If  this  were  the  actual  phraseology  of  the  28th  section,  it  would  have 
no  effect  beyond  subjecting  to  payment  of  the  fees,  all  such  watercraft, 
etc.9  aa  were  already  subject  to  enrolment  or  license.  Whether  it  would 
be  wise  or  unwise  to  abrogate  thus  far  the  exemption  conceded  in  1846) 
the  purpose  to  do  so  would  be  intelligible.    But  the  phraae,  purpsses  tf 


Digitized  by 


DISTRICT  COURT,  U.  8.,  E.  D.  PA. 


467 


this  ad,  in  the  aet  of  1866,  would  be  extravagaDtly  extended  beyond  its 
fair  import,  if  made  to  enlarge  inferential!  j  the  purposes  of  other  statute* 
whose  proviaions  may  be  supposed  incidentally  in  question. 

To  effectuate  the  legitimate  purposes  of  the  act  against  smuggling, 
boats,  trunks  or  boxes,  like  those  iu  question,  may,  in  certain  cases,  be 
forfeitable,  as  appendages  of  the  tug  which  tows  them,  for  her  violations 
of  penal  enactments.  Whether,  in  other  cases,  they  may,  when  them- 
selves peccant  receptacles  of  smuggled  property,  or  when  otherwise  used 
unlawfully,  be  foi^eitable  independently  of  sueh  tug,  is  an  inquiry 
foreign  to  the  question  whether  they  are,  when  towed  by  her,  subject  tp 
distinct  enrolment  or  licensing  under  the  act  of  17^.  The  purpose  of 
the  first  section  of  the  act  of  1866  was  merely  to  prevent  its  own  provi- 
sions in  subsequent  sections,  from  being  liable  to  evasion  through  any 
mis-description,  or  doubtful  description  of  watercraft.  It  was  no  pur- 
pose of  the  act  to  duplicate  requirements  of  the  act  of  1793,  by  requiring 
enrolment  or  license  of  the  tows  which  are  without  motive  power,  and 
of  whose  tug  a  license  was  already  required. 

As  these  tows,  though  innavigable,  float  when  detached  from  their  tug, 
legislation  requiring  them  to  be  named,  and  enrolled,  or  licensed,  might 
be  useful  to  prevent  smuggling,  or  facilitate  its  detection.  But  the 
inference  of  such  a  motive  of  legislation,  from  words  of  enactment 
imposing  charges  whieh  are  properly  incidental  to  such  navigation  only, 
as,  whether  coastwise  or  foreign,  is  peculiarly  mariHme,  would  seem 
irrational. 

Libel  dismissed. 


In  admiralty  before  Cadwaladeb,  J.,  August  30, 1872. 
Minutes  of  decree. 

The  questions  which  are  the  subject  of  disagreement  having  been 
argued  by  counsel,  the  court  unhesitatingly  allows  the  costs,  amounting 
to  $334.01. 

As  to  the  so-called  charges  of  counsel,  they  are  not  in  this  judicial 
district,  allowable  in  ordinary  cases.  In  cases  in  which  a  common 
interest  has  been  promoted  by  services  which  a  mere  selfish  considers^ 
tion  of  the  client's  interests  would  not  have  iiiduc-ed  an  advocate  ov 
proctor  to  render,  the  charge  of  a  part  or  even  the  whole  of  the  com- 
pensation of  counsel,  may,  however,  sometimes  be  proper  (9  Wheatou, 
179).  The  allowance,  when  made,  is  on  exceptional  and  extraordinary 
reasons.  In  this  case  the  reasons  exist,  and  are  sufficient  The  only 
doubt  is,  whether  the  whole  or  a  part  only  of  the  amount  in  question 
should  be  allowed.  As  it  is  extremely  moderate,  and  an  apportionment 
would  be  difficult,  I  allow  the  whole. 

The  proceeds  of  the  vessel  an4  amount  of  the  freight  not  being  suffi- 
cient to  reach  any  part  of  the  demand  of  S.  C.  Loud  A  Co.,  whose  libel 
of  intervention  was  filed  on  the  6th  of  July  last,  the  validity  of  this 
demand  as  against  any  present  subject  of  litigation  has  not  been  con- 
sidered. 


[L«g.  Int,  Vol.  29,  p.  284.} 

Case  op  thb  Schooneb  Wreath. 

Allowance  of  counsel  fee  under  special  circumstances. 
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Bills  for  towage,  $4 ;  surveyor  of  port,  $28 ;  hire  of  chronometer,  $S3; 
H.  L.  Gregg,  $36.76,  having  been  presented  to  the  clerk,  the  freight 
appearing  to  have  been  sufficient  for  their  discharge,  they  are  disallowed 
as  claims  upon  the  fund  in  court,  with  leave,  however,  to  the  respective 
parties  to  move  the  court  at  any  time  before  final  distribution. 

The  clerk  is  directed  to  advertise  in  two  daily  papers  of  general  com- 
mercial circulation  in  Philadelphia,  and  one  such  paper  in  New  York, 
that  any  person  having  claims  upon  the  proceeds  of  sale  of  the  vessel 
must  present  the  same  within  ten  days  from  the  first  publication  or  they 
will  be  debarred,  etc.,  such  publication  to  be  made  twice  a  week  in 
each  paper.  t 

Samuel  S.  HoUingatoorth,  Esq.,  for  the  libellants. 

J".  Hill  Martin,  Esq.,  for  owners  of  cargo. 

[Leg.  Int.,  Vol.  29.  p.  226.] 

United  States  vs.  Jay  Ck>OKE  &  Company. 

Where  an  officer  of  the  United  States  paid  a  draft  upon  a  forged  signatore,  and  more 
than  six  years  afterwards  suit  vras  brought  to  recover  the  same  from  the  banker,  vho 
had  innocently  collected  the  same :  Held,  the  action  not  to  be  sustained. 

•  This  was  an  action  of  assumpsit  tried  November  25,  1871,  before 
Cadwalader,  J.  The  facts  were  these :  an  individual  representing 
himself  to  be  Charles  M.  Colton,  Asst.  Surgeon  U.  8.  armj,  placed  in 
the  hands  of  Ira  B.  M'Vay  &  Co.,  bankers  of  Pittsburgh,  a  pay-roll  for 
collection,  which  M'Vay  ok  Co.  sent  to  Jay  Cooke  &  Co.,  at  rhiladel- 
phia.  The  latter  firm  received  the  money  from  paymaster  Riche,  June 
24,  1863,  transmitted  it  to  M'Vay  &  Co.,i¥ho  paid  it  over  to  the  sup- 
posed Colton.  The  order  attached  to  the  pay-roll,  and  the  indorsement 
were  as  follows : 

"  Paymaster  Major  Taggart,  U.  S.  army,  will  please  pay  to  Messrs. 
Ira  B.  M'Vay  &  Co.,  or  order,  the  amount  of  the  within  roll. 

"Charles  M.  Colton,  Asst.  Surgeon  U.  S.  A." 
"  Pay  to  Jay  Cooke  &  Co.,  or  order, 

"Ira  B.  M'Vay  &  Co." 

"  Jay  Cooke  a  Co." 

Some  time  in  the  year  1869  it  was  discovered  that  the  signature  of 
Charles  M.  Colton  was  a  forgery,  and  November  6, 1869,  suit  was  brought 
against  Jav  Cooke  &  Co.  by  the  United  States,  to  recover  the  amount  of 
the  pay-roll. 

On  the  trial  the  learned  judge  charged  the  jury  that  the  fact  of  the 
forgery  was  fully  established,  but  that  the  case  did  not  differ  from  the 
familiar  one  where  an  individual  paid  a  check  on  the  faith  of  the 
signature  of  the  drawer,  which  subsequently  proved  to  be  a  forgery. 
Under  the  directions  of  the  court  the  jury  rendered  a  verdict  for  the 
defendants. 

-  The  counsel  for  the  United  States,  having  moved  for  a  new  trial,  were 
heard  January  16,  1872,  when  the  learned  judge  said  that  there  were 
several  interesting  points  in  the  case,  which  might  be  discussed,  but  it 
was  only  necessary  to  say  that  the  delay  of  more  than  six  years  which 
had  elapsed  was  fatal  to  the  claim  of  the  United  States — that  all  the 
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6u9e8  required  the  utmost  diligence  on  the  part  of  the  drawee,  a  dili- 
gence analogous  to  that  requir^  in  giving  notice  of  the  dishonor  of  com- 
mercial paper.  In  this  case  had  an  individual  been  the  plaintiff,  the 
action  would  have  been  barred  by  the  statute  of  limitations.  He  there- 
fore refused  the  motion  for  a  new  trial. 

John  K.  Valentine,  Esq.,  and  Hon.  Atihrey  H.  Smith,  for  the  United 
States. 

George  D.  Budd  and  John  Clayion,  Esqs.,  for  Jay  Cooke  &  Co. 

[Leg.  Int,  Vol.  29,  p.  28.]  ^ 

The  Juliet  C.  Clark  tw.  S.  &  W.  Weush. 

Freight  allowed  upon  cargo  destroyed. 
In  admiralty.    Libel  for  freight 

The  following  statement  of  facts  is^ven  by  the  libellant's  counsel. 

The  vessel  was  chartered  by  S.  &  W.  Welsh,  for  a  voyage  from  Phila- 
delphia to  Trinidad  de  Cuba  and  return. 

By  the  charter  party  it  was  agreed  that  the  vessel  was  to  be  provided 
fur  the  outward  voyage  with  a  full  car^o  or  sufficient  ballast,  and  for 
the  homeward  voyage  a  full  under  deck  cargo  of  sugar  or  molasses,  or 
both,. and  the  charterers  were  to  pay  to  the  vessel  "for  outward  carp) 
all  foreign  port  charges  at  Trinidad,  and  for  homeward  cargo  forty-six 
cents  for  each  one  hundred  pounds  of  sugar  net  custom-house  weight, 
and  (or)  four  and  three-eighths  dollars  for  each  one  hundred  and  ten 
gallons,  gross  custom-house  gauge,  of  cask,  of  molasses  delivered,  in 
American  gold  coin." 

The  charterers  put  on  board  a  cargo  of  staves,  etc.,  and  the  outward 
bound  voyage  was  made  in  safety,  and  the  vessel  received  her  home- 
ward cargo. 

On  the  return  voyage,  the  between  deck  cargo  was  forced  from  its 
original  stowage  and  a  number  of  the  hogsheads  were  emptied  and 
several  of  them  broken.  Twenty-eight  hogsheads  (two  of  them  in  the 
lower  hold)  had  lost  all  of  their  contents,  and  fifty-four  hogsheads  were 
"in  staves." 

The  respondents  were  unwilling  to  pay  freight  on  the  empty  and 
broken  hogsheads,  and  this  action  was  brought  to  recover  freight  on  Uiei 
entire  cargo. 

Opinion  delivered  January  19, 1872,  by 

Cadwalader,  J. — The  interpretation  of  the  contract  is  to  be  made 
with  reference  to  its  peculiar  subject  The  argument  for  the  respon- 
dents does  not,  in  this  respect,  meet  the  exigency  of  the  question.  The 
question  was  argued  as  if  molasses  were  merely  to  be  considered  as 
a  liquid  liable  to  extraordinary  leaka^  from  fermentation,  and  the 
casks  were  to  be  considered  as  merely  liable  to  the  consequent  loss  of 
contents.  This  argument  overlooks  the  fact  that,  in  consequence  of  the 
liability  to  such  fermentation,  the  casks  are  carried  by  sea  with  their 
bungs  out  The  effect  of  the  voyage  is,  ordinarily,  to  empty  many  of 
them,  and  it  is  known  from  experience,  that,  without  any  extraordinary 
stress  of  weather,  casks  are  oflen  turned  with  the  bungs  downward,  and 
that  when  this  occurs  the  position  is  very  seldom,  if  ever,  righted* 
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The  only  way,  therefore,  of  obtainiDg  a  certain  hire  for  the  TeMl 
carrying  such  a  cargo  b  that  which  was  adopted  in  this  contract ;  that 
ia^  to  estimate  the  freight  as  if  every  cask  was  full,  applying  the  measure 
to  casks  which  are  quite  empty  as  well  as  to  those  which  are  partially  so. 
That  this  was  the  purpose  of  the  contract  cannot  be  doubted  when  the 
words  are  properly  applied.  From  a  manuscript  report  of  a  case  before 
Judge  Ware  he  may  be  supposed  to  have  decreed  full  freight  upon  suck 
an  estimate  where  a  loss  of  the  whole  contents  bad  occurred  from  extra- 
ordinary perils  of  the  sea.  If  such  were  the  question  here  I  might  per- 
haps pause  before  deciding  iL  But  here  the  loss  of  contents  occurred 
from  no  such  extraordinary  cause. 

Decree  for  libellants  witn  costs. 
'  Messrs,  Lane  and  Roney^  for  libellaat 

John  Fallon,  Esq.,  for  respondents. 

[Leg.  lat.,  ToL  30,  p.  344.] 
Dutrid  of  New  Jm^, 
•  TJnited  States  vs.  Meeker. 

AjOtiOB  figUDBt  raretr  on  a  pAjmMter'i  bond,  wkere jMiialtj  of  bond  was  |20,000,  tnd 

Jury  found  verdict  in  favor  of  the  government  for  125,679.42. 
lleld^  That  the  plaintiff  was  entitled  to  judgment  for  the  )>ena]ty  ($20,000)  of  deK 

and  for  the  interest  upon  that  sum  in  the  nature  of  damages,  from  the  commeooe* 

isent  of  the  suit  to  the  entry  of  the  judgment.   The  aggregate  amonnt,  not  exeeed- 

ing,  however,  the  sum  awarded  by  the  verdict. 

In  debt,  on  paymaster's  bond. 

This  was  a  suit  against  the  surety  of  a  paymaster  for  breach  of  the 
condition  of  his  official  bond.  The  penalty  of  the  bond  was  twenty, 
thousand  dollars ;  but  upon  the  trial,  the  jury  found  a  verdict  in  favor 
of  the  government  in  the  sum  of  twenty -five  thousand  six  hundred  and 
ninety-seven  and  fortv-two  one  hundreth  dollars.  The  question  was 
nused  whether  the  judgment  upon  the  verdict  should  be  for  the  penalty 
only  ($20,000),  or  whether  the  plaintiff  was  entitled  to  have  added  to 
this  sum,  interest  thereon  in  the  nature  of  damages ;  and  if  so,  whether 
the  interest  should  commence  from  the  date  of  tne  breach  of  the  condi* 
tion  of  the  bond,  or  from  the  time  of  the  demand  upon  the  surety. 

The  court  expressing  doubt  as  to  the  rule  in  such  cases,  it  was  agreed 
that  the  entry  of  the  judgment  should  be  postponed  until  the  parties  in 
interest  had  opportunity  to  examine  the  question 

Opinion  delivered  ddober  10, 1873,  by 

Nixon,  D.  J. — ^After  a  careful  exammation  of  the  authorities,  I  am 
satisfied  that  the  judgment  in  this  case  should  be  entered  for  $20,000 
(the  penalty  of  the  bond)  of  debt,  and  for  the  sum  of  $  for  damages, 
being  interest  on  the  penalty  from  the  twenty-seventh  day  of  January, 
1867,  the  date  of  the  original  writ  That  time  is  fixed  for  the  beginning 
of  interest,  because  there  was  no  proof  of  any  previous  demand  upsn 
the  surety. 

This  view,  I  think,  is  sustained  by  the  following  authorities :  2  GreenL 
Bv.,  §  263 ;  Long's  Administrators  vs.  Long,  1  C.  E.  G.  59 ;  VhUed 
States  vs,  Arnold^  1  Gall.  360,  afiirmed  by  the  Supreme  Court,  9  Cranch, 
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104;  Bank  of  Brighton  v&  Smith,  12  Allen,  243;  Hartii  tb.  Clap,  1 
Maas.  308 ;  Warner  ve.  ThurU,  16  Id.  154 ;  Brainard  vs.  Jonea,  18  New 
York,  35,  and  Lcmsdale  vs.  Church,  2  Term  R.  388. 

The  earlier  and  later  cases  are  reviewed,  and  the  whole  subject  dis^ 
cussed,  in  Long's  Administrators  vs.  Long,  by  O  ancellor  Green,  with  his 
usual  learning,  discrimination  and  skill. 

I  am  aware  that  the  courts  in  England  have  been  in  doubt  in  this 
matter,  and  that  the  cases  of  White  vs.  Seeley,  Dou^.  49 ;  Wilde  vs. 
ClarkBon,  6  T.  R.  303,  and  McClure  vs.  Durken,  1  East,  436,  greatly 
im  pair,  if  they  do  not  destroy,  the  authority  of  Lonsdale  vs.  Church,  supra^ 

I  have  also  adverted  to  the  fact  that  the  late  Justice  McLean,  in  Lmo'' 
renee  vs.  United  States,  2  McL.  587,  while  admitting  the  reasonableness 
of  the  rule,  that  gives  interest  on  the  penalty,  from  the  demand  upon  th# 
surety,  or  from  the  breach  of  the  condition,  felt  constrained  ov  the 
authority  of  Farrar  &  Brown  vs.  United  States,  5  Pet.  385,  to  hold  that 
no  more  than  the  penalty  could  be  recovered.  But  a  closer  examination 
of  this  last  case  gives  force  to  the  suggestion,  that  what  was  said  upon 
the  question  I  am  now  considering,  were  obiter  dicta,  in  nowise  necessary 
for  the  decision  of  the  point  there  under  consideration. 
'  The  court  was  reviewing  exceptions  to  the  form  of  the  judgment — the 
jury  having  found  for  the  plaintiff  below  on  the  breach  assigned,  and 
assessed  the  damages  for  the  breach  of  the  condition  at  $41,000,  and  the 
judgment  that  had  been  rendered  thereon,  was  fuod  recuperet " — the 
dmmages,  not  the  debt, 

Allthat  was  needful  to  be  said  in  suck  a  case  was,  that  in  an  action  ftr 
ddii,  a  ludpnent  for  damages  simply,  could  not  be  cured  or  amended. 

Let  the  judgment  be  entered  in  accordaooe  with  this  opinioD. 

Kecuby,  district  attorney,  tor  United  States.. 

Magie  &  Emery^  Esqs.,  for  defeudaot 

[Leg.  Int,  Vol.  29,  p.  3S3.] 

In  re  Henry  M.  Dunham. 

1.  Vfhtn  a  eovrt  of  last  resort  reverses  one  of  its  own  deoisiotift,  the  change  of  the  law 

is  retrospective,  and  makes  the  law  at  the  time  of  the  first  decision,  as  it  is  declared 
to  be  in  the  last  decision. 

2.  But  the  last  decision  only  ehang«s  the  law  as  to  those  taransaetions  that  can 

reached  by  it,  and  in  the'absenoe  of  fraud,  no  contracts  executed  are  disturbed  b/ 

tmch  retrospective  action. 
S.  Where  a  mortgage  is  satisfied  by  payment  and  recei|3t  indorsed,  parol  evidence ' 

of  any  afrreem^nt  contradicting  the  receipt  not  admissible. 
4.  Courts  wiU  not  relieve  a  party  from  contract  or  agreement  entered  inta  by  mistake^ 

where  the  mistake  is  one  purely  of  law. 

On  petition,  etc.  Opinion  delivered  Novembet  19, 1872,  by 
Nixon,  J. — A  petition  bas  been  filed  in  this  case  by  the  assignees  of 
the  bankrupt,  asking  for  an  order  upon  John  Aumack,  a  creditor,  to 
show  cause  before  the  court}  why  he  snould  not  refund  to  the  assignees 
the  sum  of  $148.41,  the  amount  paid  by  them  to  him  on  the  25th  day 
of  March,  1870,  in  excess  of  the  sum  due  at  that  time,  upon  a  bond  and 
ttiortgage,  which  he  held  against  the  estate. 

Aumack  was  one  of  the  mortgage  creditors  of  the  bankrupt.  On  tbci 
2d  of  March,  1870,  he  made  proof  of  his  debt  with  security,  claiming 
that  he  held  a  bond  of  the  bankrupt,  dated  January  18, 1861,  for  \m 
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payment  of  $1000,  in  one  year  after  date,  with  interest  at  six  per  cent, 
that  the  interest  due  was  $233,  that  the  bond  was  secured  by  mortgage 
upon  certain  real  estate  of  the  bankrupt,  and  that  he  was  entiti^  to 
have  the  debt  paid  in  gold  or  its  equivalent. 

The  assignees  were  at  Tom's  river,  on  the  25th  of  March,  1870,  for 
the  purpose  of  paying  off  certain  preferred  claims  against  the  estate ; 
Mr.  Aumack  pre&iented  his  mortgage  for  the  payment  After  some 
conversation  between  him  and  the  assignees,  as  to  whetiier  the  debt 
ibhould  be  satisfied  in  gold  or  not,  and  to  which  I  shall  more  particularly 
refer  hereafter,  they  paid  to  him  in  currency  the  sum  of  $1385.16.  The 
amount  of  principal  and  interest,  at  that  time  due  upon  his  claim, 
was  $1236.75,  the  excess  of  the  payment,  to  wit,  $148.41,  was  twelve 
per  cent  added  for  the  gold  premium,  to  make  the  sum  received  by 
Aumack  equivalent  to  a  payment  in  gold.  One  of  the  assignees  then 
drew  upon  the  back  of  the  mortgage,  and  Aumack  signed  the  following 
receipt : 

March  25th,  1870.  Received  of  A.  C.  McLean  and  C.  Robbins, 
assignees,  $1385.16,  in  full  satisfaction  of  the  within  mortgage;  the 
amount  of  principal  and  interest  being  $1236.75,  and  paid  in  currency 
at  gold  value  of  twelve  per  cent,  premium." 


This  settlement  was  made  after  the  Supreme  Court  of  the  United 
States  in  Hephum  vs.  Grisivold,  8  Wall.  604,  and  the  Court  of  Chancery 
of  New  Jersey  in  Martin's  Exectdors  vs.  Martin,  5  C.  E.  Gr.  421,  had 
decided  that  the  clause  in  the  act  of  Congress,  passed  February  25, 1862, 
making  United  States  notes  a  legal  tender  in  the  paymenbof  all  debts, 
public  or  private,  so  far  as  it  applied  to  debts  contracted  before  the  pas- 
sage of  the  act,  was  unconstitutional ;  and  before  the  reversal  of  the 
first-named  case,  by  a  majority  of  the  court  in  Knox  vs.  Lee;  and  Parker 
vs.  Davis,  12  Wall.  457. 

It  is  now  contended  by  the  counsel  for  the  assignees,  that  the  inter- 
pretation of  acts  of  Congress,  by  the  Supreme  Court  of  the  United 
States,  is  final,  and  binds  all  inferior  judicatories,  national  or  State; 
that  the  effect  of  the  last  decision  was  to  render  lawful  the  payment  of 
all  indebtedness,  in  the  notes  of  the  United  States,  from  the  25th  of 
February,  1862,  when  such  notes  were  made  a  legal  tender  for  the  pay- 
ment of  private  debts ;  and  that  hence,  the  assignees  may  demand  and 
receive  back  from  the  creditor,  the  twelve  per  cent  premium  allowed 
by  them  in  the  satisfaction  of  the  mortgage  held  by  the  respondent 

It  is  undoubtedly  true  that  the  law,  as  to  the  constitutional  efiect  of 
all  acts  of  Congress,  must  be  taken  from  the  Supreme  Court,  and  that 
any  change  of  the  law,  by  the  decision  of  a  court  of  last  resort  is  retro- 
spective, and  makes  the  law  to  be  at  the  time  of  the  first  decision,  as  it 
hi  decla  ei  to  be  in  the  last  decision. 

It  was  so  held  by  the  chancellor  of  this  State  in  Stockton  vs.  The 
Dundee  Manufacturing  Co.,  7  C.  £.  Gr.  56,  but  with  this  important 
qualification,  that  the  last  decision  only  changes  the  law  "  as  to  those 
transactions  that  can  be  reached  by  it."  All  contracts  that  are  exe- 
cuted, all  matters  that  are  closed  by  the  parties  before  the  change 
effected  by  the  last  decision  takes  place,  in  the  absence  of  fraud,  are 


[Signed] 


John  Aumack. 
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beyond  the  reach  and  influence  of  any  retrospectiye  action  of  the  law 
caused  by  such  change. 

What,  tlien,  are  the  facts  of  the  transaction  which  is  sought  now  to 
be  opened  ?  Has  anything  been  left  by  the  parties,  contingent  upon  a 
sube^uent  construction  of  the  legal  tender  act  ? 

I  have  examined  the  testimony  taken,  and  the  fullest  import  of  the 
proof  is,  that  the  assignees  understood  that  they  might  demand  a  repay- 
ment of  the  premium,  if  any  change  in  the  views  of  the  court  should 
afterwards  take  place.  There  is  no  evidence  that  the  mortgagee  knew 
of  or  assented  to  any  such  arrangement  There  was  some  talk  at  the 
time  that,  if  a  rehearing  of  the  case  should  be  ordered  by  the  court, 
there  would  perhaps  be  a  reversal  of  the  previous  decision,  but  one  of 
the  assignees,  who  seems  to  have  done  the  chief  part  of  the  talking, 
admits,  upon  being  recalled,  that  it  is  quite  probable  Mr.  Aumack 
did  not  hear  the  suggestion  that  he  would,  in  any  contingency,  be 
called  upon  to  pay  back  the  premium. 

But  adroit  that  he  did  hear  them.  Can  the  court  be  expected  to  get 
at  the  intention  of  the  parties  from  their  loose  conversations,  when  they 
afterwards  came  to  a  settlement  and  reduced  its  precise  terms  to  writing  ? 
Hurd  vs.  Rousmanier,  8  Wheat  211.  The  receipt  drawn  by  one  of  the 
assignees  at  the  time,  and  signed  by  the  respondent,  is  the  legal  evidence 
of  what  the  parties  agreed  to,  and  did,  and  that  shows  that  the  assignees 
paid,  and  that  Aumack  accepted  $1385.16,  in  '^JuU  wAuf action  of  the 
mortgage,  the  payment  being  made  in  currency  at  gold  value  of  twelve 
per  cent  premium." 

The  counsel  for  the  assignees,  in  the  argument  states,  that  the  receipt 
was  framed  to  enable  the  assignees  to  make  reclamation  of  the  gold  pre- 
mium, if  subsequent  events  should  favor  the  demand.  If  such  was  their 
design,  they  have  been  unfortunate  in  the  language  employed  to  convey 
their  meaning.  No  hint  is  anywhere  indicated,  that  under  any  circum- 
stances was  the  settlement  to  be  disturbed.  If  there  had  been  no  change 
of  views  in  the  court  respecting  the  right  of  the  mortgagee  to  demand 
gold,  and  if  the  premium  had  advanced  to  twenty-five  or  fifty  per  cent 
after  the  payment  of  the  mortgage,  would  it  be  claimed  that  the  respon- 
dent could  now  invoke  the  aid  of  this  court  to  compel  the  assignees  to 
pay  to  him  the  advanced  premium  ?  And,  yet,  looking  at  the  terms  of 
the  receipt  as  embodying  the  contract  of  the  parties,  there  would  be 
ouite  as  much  reason  for  that  as  for  listening  to  the  assignee's  present 
aemaud  for  reditution. 

Authorities  were  quoted  upon  the  argument  to  show  that  courts  have, 
and  therefore  may  relieve  parties  against  mistakes  arising  from  igno- 
rance, either  of  the  law  or  of  the  facts.  But  no  such  ignorance  seems 
to  have  existed  here.  There  was  no  lack  of  knowledge  and  there  was 
no  concealment  on  either  side.  Both  parties  knew  what  the  facts  were, 
what  the  law  had  been  declared  to  be,  and  had  equal  means  of  antici- 
pating what  it  would  continue  to  be.  They  concluded  under  these  cir- 
cumstances a  settlement,  which  the  court  is  now  asked  to  open  and 
reform. 

But  conceding  that  ignorance  did  exist,  I  can  find  no  well-considered 
case  where  the  court  has  relieved  the  party  from  a  contract  or  agree- 
ment entered  into  by  mistake,  where  the  mistake  was  one  purely  of  law. 
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although  many  maj  be  found  where  such  relief  has  been  granted  whea 
attended  with  misrepresentation,  undue  influence,  misplac^  confidence^ 
or  any  badge  or  indication  of  fraud.  Lyon  vs.  Richmond,  2  John.  Ch.  59 ; 
Clark  vs.  DuU^,  9  Cow.  674 ;  WirUermuie*s  Executors  vs.  SnytUr,  % 
Gr.  Ch.  490;  Hunt  vs.  Roumanier,  1  Pet  15;  Bank  of  United  States 
vs.  Darnel,  12  Pet.  55. 

The  maxim  Ignorantia  legie  nemvnem  exaueat,  which,  as  Judge  Storj 
remarks,  is  so  old  as  to  have  been  long  laid  up  among  the  settled  ele- 
ments of  English  jurisprudence,  is  applicable  to  the  case  under  con* 
sideration.  Both  parties  have  acted  honestly,  and  they  are  left  by  the 
law  to  stand  just  wnere  they  voluntarily  placed  themselves. 

A  question  quite  analogous  to  the  one  I  am  considering  was  before 
the  Supreme  Court  of  California  in  Kenyan  vs.  Welty,  20  C^l.  637,  and 
after  a  careftil  examination  of  the  authorities,  the  court  held  that  where 
a  contract  was  entered  into  by  the  parties  under  a  mutual  supposition 
that  the  law  affecting  the  subject  of  the  contract  was  in  accordance  with 
a  previous  decision  of  the  Supreme  Court  upon  a  similar  state  of  facts, 
it  would  not  be  set  aside  because  of  a  subsequent  decision  of  the  same 
court  overruling  the  former  one  and  declaring  a  difierent  rale  upon  the 
subject. 

The  assignees  have  not  exhibited  a  case  where  they  are  entitled  to 
relief,  and  the  rule  to  show  cause  must  be  disoharged. 
James  Buchanan,  Esq.,  for  assignee. 
Frederick  Kingman,  Esq.,  for  the  respondent 
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District  of  New  Jersey. 
[Leg.  Int.,  Vol.  30,  p.  124.] 

Ea8ton  &  McMahon  vs.  The  New  York  and  Long  Branch 
Railroad  Company. 

1.  The  Federal  Court  will  not  esioin  the  emotion  ef  a  bridM  over  the  Baritan  river 
aatborixed  bjr  an  act  of  the  New  Jersey  L^iBlature,  alUiough  it  may  completely 
intercept  navigation,  except  as  accommodated  by  draws,  where  Congress  has  not 
legislated  on  the  subject 

S.  The  Federal  Ooarts  cannot  be  called  on  to  prevent  a  wrong  Nsolting  from  the  ezer- 
oise  of  the  power  of  a  State  to  erect  bridges  over  its  own  navigable  streams,  until 
Congress  has  taken  the  initiative  by  enacting  a  commercial  regulation  with  whick 
the  exercise  of  such  a  power  is  inconsistent. 

In  equity.  Motion  for  preliminary  injunction.  Opinion  delivered 
AprU  1,  1873,  by 

McKennan,  C.  J. — This  motion  was  heard  by  me  at  Pittsburgh,  upon 
the  bill  and*  affidavits  exhibited  by  the  complainants.  Assuming  the 
truth  of  the  facts  therein  presented,  the  complainants'  case  is  one  of  con- 
spicuous merit,  loudly  calling  for  relief,  by  some  appropriate  and  consti- 
tutional method  of  interposition.  A  bridge  is  in  process  of  erection  by 
the  defiendants  over  the  Raritan  river,  at  its  mouth,  only  ten  feet  in 
height  above  the  water,  which  will  completely  intercept  the  navigation 
of  the  river,  exoept  as  it  may  be  accommodated  by  two  draws,  each  one 
hundred  feet  in  width. 

This  river  is  the  outlet  to  the  seaboard  of  the  Delaware  and  Raritan 
Canal,  and  is  the  highway  for  an  immense  commerce,  exceeding  in  its 
tonnage  that  of  the  whole  foreign  trade  of  New  York  by  Sandy  Hook. 
It  is  snown  that  the  erection  of  the  bridge  will  duplicate  the  expense  of 
conducting  this  commerce,  besides  subjecting  it  to  great  perils,  which 
might  be  avoided  by  elevating  the  bridge  sufficiently  to  allow  most  of 
the  vessels  engaged  in  the  navigation  of  the  river  to  pass  under  it. 
Important  as  are  both  of  the  great  interests  involved  in  controversies 
like  this  one — the  commerce  conducted  upon  and  across  navigable 
streams — either  may  lawfully  be  subjected  to  such  reasonable  restric- 
tions as  may  be  essential  to  the  maintenance  and  development  of  the 
other.  But  when  restrictions  assume  the  proportions  of  a  destructive 
or  onerous  burden,  no  just  principle  of  public  policy  will  justify  their 
imposition  or  sanction  their  contmuance.  In  this  latter  category  the 
bridge  complained  of  seems  to  be  placed  by  the  evidence  before  me. 
Considering  the  case,  therefore,  witn  this  impression  .of  it,  it  is  to  be 
regretted  that  the  relief  invoked  by  the  complainants  must  be  denied 
to  them. 

The  Raritan  river  is  wholly  within  the  territory  of  the  State  of  New 
Jersey,  and  in  the  erection  of  the  proposed  bridge  the  defendants  are 
acting  under  the  authority  of  a  law  of  that  State.  It  is  not  alleged  in 
the  bill  that  the  plan  of  the  bridge  is  not  in  oonformitjr  to  the  law,  but 
its  erection  is  opposed  solely  upon  the  ground  that  it  will  seriously 
obstruct  the  navigation  of  the  river. 
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It  was,  however,  very  earnestly  ur^ed  by  the  learned  counsel  for  the 
complainants,  that,  assuming  the  bridge  to  be  such  an  obstruction,  it 
must  necessarily  be  an  unlawful  structure,  because  the  State  law  cannot 
be  construed  to  authorize  the  erection  of  a  nuisance.  But  this  conclu- 
sion by  no  means  follows.  The  erection  of  the  bridge  is  clearly  author- 
ized. No  condition  is  imposed  as  to  its  height,  or  as  to  the  length  of  its 
spans,  but  the  construction  of  two  draws,  each  of  the  width  of  one  hun- 
dred feet,  is  re(}uired.  In  the  absence  of  any  express  restriction,  there- 
fore, the  elevation  of  the  bridge,  and  the  distance  between  the  piers, 
must  be  taken  as  intended  to  be  left  to  the  discretion  of  the  defeoaants, 
and  the  implication  is  clear,  that  a  provision  for  two  draws  of  prescribed 
width  was  aeemed  by  the  State  the  only  requisition  necessary  to  accom- 
modate the  interests  of  navigation.  The  only  question  then  is,  Is  the 
law  itself  valid  ?  because,  if  it  is,  the  defendants  cannot  be  restrained 
from  doing  what  it  clearly  authorizes  them  to  do. 

The  powers  not  delegated  to  the  United  States  by  the  Constitution, 
nor  prohibited  bv  it  to  the  States,  are  reserved  to  the  States  respectively, 
or  to  the  people.  In  neither  of  these  modes  is  what  is  called  the  police 
power  of  the  States  taken  away  from  them.  By  virtue  of  it  the  States 
respectively  may  pass  laws  respecting  the  health  of  their  inhabitants, 
their  internal  commerce,  the  establishment  of  ferries,  the  opening  of 
roads,  and  the  erection  of  bridges.  Thus  in  the  great  case  of  Oibboru 
vs.  Ogderit  9  Wheat.  1,  the  court  says:  "  Inspection  laws  form  a  portion 
of  that  immense  mass  of  legislation  which  embraces  everything  within 
the  territory  of  a  State,  not  surrendered  to  the  general  government; 
all  which  can  be  most  advantageously  "exercised  by  the  States  them- 
selves. Inspection  laws,  quarantine  laws,  health  laws  of  every  descrip- 
tion, as  well  as  laws  for  regulating  the  internal  commerce  of  a  State, 
and  those  which  respect  turnpike  roads,  ferries,  etc.,  are  component 
parts  of  this  mass." 

And  in  the  case  of  the  Passaic  Bridges,  3  Wall.  782,  Mr.  Justice 
Grier  says :  "  The  police  power  to  make  bridges  over  its  public  rivers  is 
as  absolutely  and  exclusively  vested  in  a  State  as  the  commercial  power 
is  in  Congress."  And  again :  That  the  police  power  of  a  State  includes 
the  regulation  of  highways  and  bridges  within  its  boundaries,  has  never 
been  questioned." 

It  must,  therefore,  be  regarded  as  unquestionable,  that  the  law  in 
controversy  is  within  the  range  of  the  legislative  power  of  the  State. 

But  it  b  equally  clear  that  the  power  to  regulate  commerce  is  vested 
in  the  general  government,  and  that  it  is  paramount  to  the  authority 
of  the  State.  The  bridge  in  question  obstructs  the  navigation  of  a  high- 
way of  commerce,  materially  affects  its  interests,  and  is,  therefore,  prac- 
tically and  necessarily  a  regulation  of  it.  How  then  can  the  maintenance 
of  the  bridge  be  reconciled  with  the  paramount  control  of  the  general 
government  over  the  subject  ? 

The  police  power  to  erect  bridges  embraces  within  its  scope  the  right 
to  prescribe  their  location,  the  height  of  their  piers,  the  width  of  their 
spans,  the  dimensions  of  their  draws,  and  the  manner  in  which  they 
shall  be  erected,  managed  and  used.  All  the  consequences  which  result 
from  such  regulations  are  within  the  protectiop  of  the  legitimate  exercise 
of  the  power  to  make  them.    More  or  less  obstructing  navigation,  and 
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abridging  its  freedom,  they  operate  as  regulations  of  commerce.  But 
these  effects  are  incidental  only,  and  do  not  necessarily  imply  the  asser- 
tion or  exercise  of  a  power  directly  to  regulate  the  subject  upon  which 
they  operate.  So  long  as  they  do  not  interfere  with  the  exercise  of  a 
power  which  is  superior,  they  cannot  be  challenged  as  encroachments 
upon  it.  Actual  collision  must  occur  before  an  occasion  can  arise  for 
demanding  that  the  subordinate  shall  yield  to  the  paramount  authority. 
While,  therefore,  the  commercial  power  of  the  general  government  is  dor- 
mant,  it  is  beyond  the  province  of  the  courts  to  enforce  an  abridgment 
of  the  police  power  of  the  States.  It  is  with  a  law  of  Congress  that  the 
legislation  of  a  State  must  come  in  conflict  before  the  fatter  can  be 
adjudged  invalid. 

This  is  the  principle  established  by  a  series  of  decisions  of  the  Supreme 
Court,  and,  as  I  understand  its  definition  in  Oilman  vs.  Fhiladelphm,  3 
Wall.  713,  it  is  applicable  alike  to  navigable  streams,  which  flow 
through  or  between  several  States,  and  to  those  which  are  entirely  within 
one  State  but  are  accessible  from  abroad  through  the  waters  into  which 
they  empty. 

It  was  declared  by  Ch.  J.  Marshall,  in  Wilson  vs.  The  Blackbird 
Greek  Marsh  Co,,  2  Pet.  250,  where  a  dam  was  erected  across  a  naviga- 
ble iulet  from  the  Delaware  river,  by  authority  of  a  law  of  the  State  of 
Delaware,  and  it  was  said:  ''But  the  measure  authorized  by  this  act, 
stops  a  navigable  creek,  and  must  be  supposed  to  abridge  the  rights  of 
those  who  have  been  accustomed  to  use  it ;  but  this  abridgment,  unless 
it  comes  in  conflict  with  the  constitution  or  a  law  of  the  United  States, 
U  an  affair  between  the  government  of  Delaware  and  its  citizens,  of 
which  this  court  can  take  no  cognizance.  The  counsel  for  the  plaintiffs 
in  error  insists  that  it  comes  in  conflict  with  the  power  of  the  United 

States,  to  regulate  commerce,"  etc  "But  Congress  has  passed  no 

such  act.  The  repugnancy  of  the  law  of  Delaware  to  the  constitution,  is 
placed  entirely  on  its  repugnancy  to  the  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States;  a  power  which  has  not 
been,  so  exercised  as  to  affect  the  Question.  We  do  not  think  that  the 
act  empowering  Blackbird  Creek  Marsh  Company  to  place  a  dam  across 
the  creek,  can  under  all  the  circumstances  of  the  case,  be  considered  as 
repugnant  to  the  power  to  regulate  commerce  in  its  dormant  state,  or  as 
being  in  conflict  with  any  lawpassed  on  the  subject." 

It  was  reiterated  in  the  Wheeling  Bridge  oase,  18  How.  430,  where 
the  structure  condemned  was  a  bridge  over  the  Ohio  river,  which 
obstructed  the  passage  of  steamboats  during  periods  of  high  water,  and 
then  only  those  which  carried  very  high  chimneys. 

In  Oilman  vs.  Philadelphia^  3  Wall.  272,  the  court  says:  that  in  the 
bridge  case,  the  court  placed  its  judgment  on  the  ground,  *Hhat  Congress 
had  acted  upon  the  subject,  and  had  regulated  the  Ohio  river,"  and 
that  the  law  of  Virginia  authorizing  the  erection  of  the  bridge,  "  was  in 
conflict  with  the  acts  of  Congress,  which  were  the  paramount  law." 

It  must  be  considered  as  sanctioned,  at  least  in  tfie  case  of  the  Passaic 
bridges,  in  which  Mr.  Justice  Grier,  in  his  opinion  in  the  Circuit  Court, 
dismissing  the  bill,  said:  "The  police  power  to  make  bridges  over  its 
public  rivers  is  as  absolutely  and  exclusively  vested  in  a  State  as  the 
commercial  power  is  in  Congress;  and  no  question  can  arise  as  to  which 
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b  bound  to  give  waj,  when  exercised  over  tlie  same  sulject-matter,  till 
a  caae  of  actual  coliiBion  occurs and  his  decree  was  affirmed,  although 
by  a  divided  court. 

-  And  so  again  in  SiUiman  vs.  Hudson  River  Bridge  Compainy,  4  Blatch. 
397,  8.  C.  1  Black,  582,  and  2  Wall.  403,  where  the  question  was  pre- 
sented, whether  the  court  had  power  to  enjoin  the  erection  of  a  bridge 
over  the  Hudson,  at  Albany,  proposed  to  be  constructed  under  a  law 
of  the  State  of  New  York,  "  in  case  the  plaintiff,  being  the  owner  of 
vessels  holding  coasting  licenses,  shows  to  the  satisfaction  of  the  court, 
that  such  bridge,  if  erected,  will  materially  obstruct,  delay  or  hinder 
such  vessels  in  the  navigation  of  said  river,  while  engaged  in  commerce 
between  said  State  of  New  York  and  other  States,"  and  upon  a  dis- 
missal of  the  bill  by  the  Circuit  Court,  its  decree  was  affirmed  by  divi- 
sion of  the  Supreme  Court. 

Although  the  two  last  cases  were  decided  by  an  equal  division  of  the 
judges,  and  according  to  the  usage  in  such  cases,  no  opinions  were 
delivered,  yet  the  question  stated,  as  primary  and  jurisdictional,  neces- 
sarily engaged  the  consideration  of  the  court  The  judgments  pro- 
nounced must,  therefore,  be  regarded  as  authorities  binding  upon  sub- 
ordinate courts,  in  cases  involving  the  same  question. 

But  in  Oilman  vs.  Philadelphtay  supra,  the  subject  is  fully  examined, 
the  true  import  of  the  judgments  in  Wilson  vs.  The  Bldckbird  Creek,  cfc., 
and  the  Wheeling  Bridge  case  defined,  and  the  conclusion  announced  that, 
in  the  absence  of  congressional  legislation,  the  exercise  of  the  power  of  a 
State  to  erect  bridges  over  navigable  streams  within  its  limits,  is  unques- 
tionable in  the  Federal  courte.  The  controversy  related  to  the  Chestnut 
street  bridge  over  the  Schuylkill  river,  at  Philadelphia,  the  erection  of 
which  was  authorized  by  a  law  of  Pennsylvania,  and  which  entirely  cut 
off  all  navigation  above  it  by  vessels  with  masts.  The  Circuit  Court 
dismissed  the  bill  of  a  riparian  owner,  whose  property  above  the  bridge 
was  greatly  reduced  in  value;  and  the  Supreme  Court  affirmed  the 
decree,  saying:  ''Until  the  dormant  power  ot  the  constitution  is  awak- 
ened and  m^de  effective,  by  appropriate  legislation,  the  reserved  powei 
of  the  States  is  plenary,  and  its  exercise  in  good  fiiith  cannot  be  made 
the  subject  of  review  by  this  court" 

As  long  as  these  decisions  stand,  the  law  must  be  considered  as  settled, 
that  a  Federal  court  cannot  be  called  upon  to  prevent  a  wrong  resulting 
from  the  exercise  of  the  power  of  a  State  to  erect  bridges  over  its  own 
navigable  streams,  until  Congress  has  taken  the  initiative  by  enacting  a 
commercial  regulation,  with  which  the  exercise  of  such  power  is  incon- 
sistent No  such  regulation  is  shown  to  exist  in  reference  to  the  stream 
over  which  the  brid^  complained  of  is  about  to  be  erected,  and  so  the 
law  of  the  State  of  New  Jersey  is  a  complete  justification  of  the  de- 
fendants. 

The  motion  for  a  preliminary  injunction  is  therefore  denied. 
M,  W.  Aeheson,  Beebe,  and  John  F.  Stockton,  Esq?.,  for  complainants. 
Oeorge  J^iras,  Jr.,  Benjamin  Williamson,  and  CorUandt  Parker,  Esqa, 
for  respondents. 
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Cottrt  of  (ftommon  {)iea0^  ]pl)ilalrtl))l)ia 

[L^.  Int.,  Vol.  30,  p.  432.] 

Commonwealth  vs.  Armstrong. 

Tho  9ci  of  Jane  2, 1671,  takes  from  Supreme  Court  tKe  power  of  appointliig  guardians 

of  the  poor  from  aiid  including  the  year  1871. 

Quo  vmrcmto,   OpiDion  delivered  December  2Q,  1873,  bj 

Pax80N,  J. — Oa  the  26th  of  May,  1871,  the  Supreme  Court  appointed 
the  reepoBdedt,  James  Armstrong,  a  guardian  of  the  poor  of  this  city, 
for  three  year*,  from  the  first  day  of  July  of  the  same  year,  when  his 
then  present  term  would  have  expired. 

This  appointment  wafl  made  in  pursuance  of  an  act  of  assembly, 
approved  the  seventh  day  of  April,  1869  (P.  L.  400),  which,  by  the 
second  section  thereof,  authorised  the  Supreme  Court  to  appoint  three 
members  of  the  said  board  on  the  first  Monday  of  June,  1859 ;  one  for 
ooe  year,  one  for  two  years,  aad  one  for  three  years ;  and  annually  there* 
after  one  member ;  the  appointment  to  take  ^ect  on  the  first  Monday 
of  July  following  the  appointment. 

On  the  second  day  of  June,  1871,  the  following  act  of  assembly  was 
approved  by  the  governor: 

Section  1.  Thai;  the  select  and  common  councils  of  the  city  of  Phila- 
delphia shall  meet  in  joint  convention  at  any  stated  meeting  in  every 
June  thereafter,  and  elect  four  pei^ns,  one  of  whom  shall  represent  the 
minority  of  said  councils,  to  be  noembers  of  the  board  of  guardians  of 
the  poor  of  said  city  to  serve  for  three  years. 

Section  2.  That  all  acts  or  parts  of  acts,  so  far  as  they  provide  any 
other  or  different  mode  of  appointing  the  members  of  the  said  board  of 
guardians,  be  and  the  same  are  hereby  repealed. 

Since  the  first  day  of  July,  1871,  the  said  respondent  has  exercised, 
and  he  still  doth  exercise,  the  franchises,  rights  and  privileges,  of  a  mem- 
ber of  the  board  of  guardians  of  the  poor  for  the  city  and  county  of 
Philadelphia. 

Whereupon,  upon  the  suggestion  of  the  attorney-general,  a  writ  of  quo 
Vforranto  was  issued  out  of  this  court,  commanding  the  said  James  Arm- 
strong to  show  by  what  authority  he  claims  to  have  and  enjoy  the  rights 
and  privil^es  of  the  said  ofiSce.  ^ 

The  case  comes  up  now  upon  a  demurrer  by  the  Commonwealth  to  the 
answer  of  the  respondent  The  facts,  as  above  stated,  are  admitted  by 
the  pleadings. 

Under  the  act  of  1859,  above  referred  to,  three  of  the  members  of  the 
board  of  guardians  were  to  be  appointed  by  the  Supreme  Court,  three  by 
the  District  Court,  three  by  this  court,  and  the'remaining  three  members 
were  to  be  elected  by  councils.  The  members  of  said  board  held  for  a 
term  of  three  years,  so  that  after  the  first  year  each  of  said  courts  and 
eouneils  appointed  or  elected  one  member  annually. .  The  law  stood  thus 
until  the  second  of  June,  1871,  when  the  act  of  assembly  of  that  date 
was  passed,  which  took  from  the  respective  courts  absolutely  all  power 
to  appoint  members  of  the  said  boaixl,  and  conferred  it  upon  councils. 
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It  has  been  suggested  that  the  said  last  act  does  not  in  terms,  nor  did 
the  Legislature  intend  that  it  should,  apply  to  the  year  1871,  but  to 
every  year  "  thereafter."  We  do  not  so  understand  it.  The  second  sec- 
tion, as  before  observed,  is  an  absolute  repeal  of  the  power  of  the  courts 
to  appoint  It  was  passed  on  the  second  day  of  June.  The  time  had 
not  then  arrived  when,  by  the  terms  of  the  act  of  1859,  the  Supreme 
Court  could  legally  exercise  its  power  of  appointment  We  are  not  to 
prr«ume  that  the  Legislature  knew  or  contemplated  that  the  said  court 
had  anticipated  the  time,  and  sent  in  the  name  of  the  respondent  on  the 
26th  of  May  preceding.  The  Legislature  evidentlv  intended  that  the 
courts  should  not  appomt  as  theretofore  on  the  first  Monday  of  June.  If, 
therefore,  they  meant  that  councils  should  not  elect  until  the  next  June, 
or  the  June  thereafter,"  they  must  have  intended  there  should  be  a 
vacancy  as  to  three  members  of  the  board  for  the  year  1871.  We  can- 
not accept  a  presumption  so  at  variance  with  all  the  probabilities  of  the  case. 

The  appointment  of  the  respondent  was  made  on  the  26th  of  May, 
probably  as  a  matter  of  convenience  to  the  court  Under  ordinary  cir- 
cumstances it  would  have  become  valid  on  the  first  Monday  of  June 
succeeding,  which  was  the  fifth.  In  the  meantime,  the  act  of  the  2d  of 
June  was  passed,  sweeping  away  the  power  of  the  courts  in  this  regard, 
and  carrying  this  premature  appointment  with  it 

The  point  was  made  at  the  argument  that  inasmuch  as  councils  have 
not  filled  the  vacancy,  and  there  is  no  one  to  claim  his  seat,  the  respon- 
dent holds  over,  and  is  entitled  to  retain  the  office  for  that  reason. 

A  public  officer,  elected  or  appointed  for  a  definite  term,  cannot  hold 
over  upon  a  failure  to  elect  or  appoint  his  successor,  unless  by  virtue  of 
some  law  or  ordinance.    We  do  not  know  of  any  such  in  this  case. 

The  respondent  denies  the  jurisdiction  of  this  court,  upon  the  ground 
that  a  guardian  of  the  poor  is  not  a  "  county  or  township  officer"  within 
the  meaning  of  the  act  in  reference  to  writs  of  quo  warranto.  No 
authority  was  cited  in  support  of  this  proposition.  It  is  probable  that 
none  exists,  as  overseers  and  directors  of  the  poor  have  been  recognized 
as  township  or  county  officers  from  the  foundation  of  the  government. 
They  are  so  referred  to  in  the  acts  of  assembly.  Our  guardians  of  the 
poor,  although  designated  by  a  different  official  title,  are  substantially 
the  same  officers  and  perform  the  same  functions. 

As  the  respondent  was  appointed  by  the  Supreme  Court,  it  has  occurred 
to  us  there  would  have  been  a  propriety  in  making  this  application 
in  that  court  As  it  has  been  made  here,  it  is  our  duty  to  dispose  of  it 
in  accordance  with  our  views  of  the  law. 

The  respondent  has  no  title  to  the  office  which  he  now  holds,  and  we 
direct  judgment  to  be  entered  for  the  Commonwealth  upon  the  demurrer, 

P.  E.  (Jarroll  and  Pierce  Archer,  Jr.,  Esqs.,  for  Commonwealth. 

E,  Spencer  Miller,  Esq.,  contra. 

[Leg.  Int.,  Vol.  30,  p.  432.] 

Paynter  et  al.  vs.-  Clegg  et  aL 

An  injnnction  will  not  be  continued  against  a  corporation  merely  because  a  dispute  bat 
arisen  as  to  the  election  of  directors  who  have  not  yet  even  taken  their  seat. 

Opinion  delivered  December  20,  1873,  bjr 

Paxson,  J. — This  was  a  motion  to  continue  a  special  injunction.  The 


Digitized  by 


COMMON  PLEAS,  PHILA. 


481 


act  of  16th  June,  1836,  conferring  equity  powers  upon  the  courts, 
expressly  provides,  that  they  shall  have  the  supervision  and  control  of 
all  corporations  other  than  those  of  a  municipal  character."  To  what 
extent  and  in  what  manner  such  jurisdiction  shall  be  exercised  must,  in 
many  instances,  be  determined  by  the  sound  discretion  of  this  court, 
under  the  circumstances  of  the  particular  case. 

We  will  not  stop  to  inquire  whether,  as  was  suggested  by  the  learned 
counsel  for  the  plaintiffs,  our  supervision  of  private  corporations  is  of  a 
paternal  character.  -A  case  might  perhaps  arise  of  such  confusion  in  the 
affairs  of  a  corporation  as  would  justify  the  court  in  interfering  in  a 
paternal  spirit  for  the  common  good,  and  staying  the  hands  of  a  party  or 
division  of  its  members  untill  order  could  be  restored.  We  do  not  see 
anything  in  the  affairs  of  this  building  association  to  indicate  that  it  has 
&llen  into  hopeless  confusion.  That  some  feeling  exists  among  a  portion 
of  the  members,  and  that  there  is  a  pending  contest  over  the  election  for 
secretary  and  two  members  of  the  board  of  directors,  is  apparent.  An 
injunction  is  not  the  remedy  for  the  latter  difficulty.  It  would  strike  this 
corporation  as  with  paralysis,  suspending  the  collection  of  its  dues  and 
the  transaction  of  its  ordinary  business  during  the  tedious  progress  of  a 
suit  in  equity.  And  for  what  end  ?  merely  to  settle  a  dispute  as  to  the 
election  of  the  secretary  and  two  out  of  the  twelve  directors. 

The  plaintifis  have  not  only  mistaken  their  remedy,  but  they  have  been 
premature.  The  evils  complained  of  are  only  threatened.  The  direc- 
tors, as  to  whose  election  the  dispute  has  arisen,  have  not  yet  been  ad- 
mitted to  their  seats  in  the  board ;  we  cannot  assume  in  advance  that 
they  ever  will  be  admitted  in  violation  of  law  and  the  rights  of  other 
corporators.  If,  hereafter,  any  person  shall  be  found  usurping  the  func- 
tions of  an  officer  of  this  corporation,  the  writ  of  quo  warranto  is  a  conve- 
nient and  fitting  remedy.  The  Supreme  Court  decided,  in  Updegraff  vs. 
CranSf  11  Wright,  103,  that  it  was  the  appropriate  statutory  remedy,  and 
ousted  the  equity  jurisdiction  of  the  court.  It  Jias  the  advantage  of  not 
bringing  the  entire  business  of  the  corporation  to  a  stand  still  pending 
an  unimportant  election  contest. 

A  bill  in  equity  is  not  a  panacea.  It  is  a  specific  remedy,  to  bd 
administered  only  in  particular  cases. 

The  motion  to  continue  the  special  injunction  is  denied. 

C  H,  Oro8$  and  T/mnas  J,  Barger,  Esqs.,  for  plaintiff. 

E.  Spencer  Miller,  Esq.,  for  defendant. 


The  Commonwealth  ex  relatione  William  F.  Gurnsey  vs.  Wil- 
iJAM  K.  Park  et  aL,  Members  of  the  Select  aud  Common 
Councils  op  Philadelphia. 

A  private  citizen  asking  for  a  mandamus  against  coancils,  must  show  a  right  inde> 
pendent  of  that  which  he  holds  in  common  with  the  public  at  large. 


Petition  for  an  alternative  writ  of  mandamus.  Opinion  delivered 
May  18,  1872,  by 

Peirce,  J. — ^This  case  furnishes  a  fit  illustration  of  the  special  legis- 
lation which  is  visited  upon  the  city  of  Philadelphia,  without  the  solicita- 
tion of  her  citizens,  or  the  knowledge  of  her  councils,  and  against  the  wishes 
31 
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pf  the  parties  most  affected  bj  the  legislation.  an  act  of  assembly,  ap« 
proved  the  19th  day  of  March,  1872,  the  councils  of  Philadelphia  were 
authorized  and  directed  to  place  Occident  avenue,  sixty  feet  wide,  com* 
mencing  two  hundred  and  ninety  feet  north  from  the  north  side  of  Arrott 
Street,  between  Leiper  street  and  the  Asylum  road,  parallel  with  Orthodox 
street,  in  the  city  of  Philadelphia,  upon  the  public  plans  of  said  city, 
and  to  have  the  said  avenue,  between  the  points  named,  opened,  graded, 
curbed  and  paved,  the  opening  of  the  said  avenue  to  be  completed  on  or 
before  the  first  day  of  May,  one  thousand  eight  hundred  and  seventy- 
two,  and  the  grading,  curbing  and  paving  of  the  said  avenue  be  com- 
pleted on  or  Wore  the  first  day  of  October,  one  thousand  eight  hundred 
and  seventy-two,  all  acts  to  the  contrary  notwithstanding. 

To  open  this  avenue  according  to  the  directions  of  said  act,  it  baa 
been  variously  estimated,  will  cost  the  city  from  forty  thousand  to  one 
hundred  thousand  dollars.  The  length  of  the  proposed  avenue  is  froia 
half  a  mile  to  three-quarters  of  a  mile,  and  all  the  owners  of  the  land 
through  which  it  will  run,  except  the  [)etitioner,  oppose  the  opening  of 
it.  The  petitioner  owns  a  lot  on  Leiper  street,  where  the  avenue  begins, 
120  feet  front  and  600  feet  deep.  At  the  hearing,  the  petitioneri^  bv  his 
counsel,  disavowed  all  knowledge  of  this  legislation  until  it  bad  been 
enacted.  The  owners  of  the  other  land  through  which  the  avenue  will 
run  were  in  court  by  their  counsel  to  oppose  its  opening,  and  it  was  said 
at  the  hearing  that  this  legislation,  to  use  the  term  of  one  of  the  counsel, 
was  engineered  by  a  relative  or  connection  of  the  petitioner,  at  a  cost  to 
^he  city  of  Philadelphia  of  from  $40,000  to  $100,000,  for  the  principal 
and  perhaps  sole  purpose  of  giving  the  petitioner  a  front  of  600  feet  on 
the  avenue  to  a  lot  110  feet  deep. 

If  such  enactments  can  be  had  against  the  city  of  Philadelphia,  and 
there  is  no  prevention  of  it,  or  redress  for  it,  it  would  possibly  be  bettei 
that  the  city  should  surrender  her  charter  and  franchises,  and  permit 
her  citizens  to  endeavor  .to  protect  themselves  individually  against  such 
wanton  and  destructive  legislation  as  best  they  can. 

At  least  it  is  worthy  th6  consideration  of  the  councils  whether,  as  a 
pieans  of  self-protection,  it  is  not  necessary  to  have  a  competent  paid 
agent  of  the  city,  resident  at  Harrisburg,  during  the  session  of  the 
Legislature,  to  protect  her,  if  possible,  against  such  injurious  l^islation. 

This  act  having  been  passed,  the  petitioner  applied  to  councils  to  pro- 
ceed under  the  act  to  place  Occident  avenue  upon  the  public  pl^ns  of 
the  city  and  to  have  it  opened,  graded,  curbed  and  paved.  This  the 
councils  have  refused  to  dto,  and  he  now  prays  for  a  writ  of  alternative 
mandamus  to  compel  them  to  do,  or  to  show  cause  to  the  contrary 
thereof.  To  thisi  petition  the  defendants  have  demurred,  and  for  cause 
of  demurrer  assign  the  following  reasons  : 

1st.  The  relator  does  not  show  a  specific  legal  right,  as  well  as  the 
want  of  a  specific  legal  remedy. 

2d.  He  does  not  show  a  right  independent  of  that  which  he  holds  in 
common  with  the  public  at  large. 

3d.  He  seeks  relief  against  persons  who  act  in  a  judicial  and  deliberar 
tive  capacity,  and  who,  by  his  own  showing,  have  already  acted  by  con- 
sidering the  matter  in  question  and  refusing  his  application. 

4th.  The  defendants  have  no  legal  power  to  comply  with  the  require* 
ments  of  the  act  of  assembly  recited  in  this  petition. 
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It  may,  perhaps,  be  considered  as  well  settled,  that  le^IatioD,  even 
the  extraordinary  character  presented  in  this  case,  is  obligatorjr  upon  th^ 
city  authorities ;  but  it  does  not  follow  that  a  private  individual  ma^ 
enforce  obedience  to  it,  unless  he  has  a  right  to  the  enforcement  of  it 
independent  of  that  which  he  holds  in  common  with  the  public  at  larecfi. 

Without  considering  the  other  causes  of  demurrer,  we  consider  the* 
second  cause  of  demurrer  as  well  taken,  vis..:  That  the  petitioner  doet^ 
not  show  a  right  independent  of  that  which  he  holds  in  common  with  the 
public  at  large. 

A  question  of  like  character  came  before  the  Supreme  Court  in  Heff- 
ner  vs.  The  CommonweaUhy  4  Casey,  108.  In  that  case  the  relator  filed 
a  petition  setting  forth  that  he  was  a  citizen  and  owner  of  real  estate  in 
the  borough  of  Pottsville;  that  the  defendants  were  members  of  the 
town  council,  and  that  an  act  of  assembly  had  been  passed  on  the  8tb. 
day  of  April,  1850,  enacting  "  that  the  town  council  of  the  borough  of 
Pottsville  shall  have  the  power  and  authoritv,  and  it  is  hereby  enjoined 
and  required to  open  a  certain  alley  in  the  borough  of  Pottsville ;  that, 
lie  had  notified  the  defendants  of  the  passage  of  this  law,  and  had 
requested  them  to  open  the  alley,  and  that  they  had  refused  to  do  so,  and 
prayed  that  a  writ  of  mandamus  might  be  issued.  He  also  set  forth 
that  he  was  the  owner  of  a  lot  of  ground  with  two  dwell ine  houses^ 
erected  thereon,  through  which  the  alley  would  pass,  and  that  the  open- 
ing of  said  alley  would  greatly  appreciate  the  valueof  hissaid  lot  of  ground. 

Woodward,  J.,  who  delivered  the  opinion  of  the  court,  said  :  "  Now 
granting  that  the  relator  has  an  interest  in  the  proposed  alley,  and  that 
owing  to  the  accident  of  his  position,  it  will  make  him  two  town  lots  out 
of  what  was  one  before,  and  thus  benefit  him  more  than  his  neighbors ; 
yet  it  is  manifest  that  his  interest,  in  kind,  if  not  in  degree,  is  common 
to  all  of  the  inhabitants  of  Pottsville.  The  act  of  assembly  was  a  pub- 
lic statute ;  the  alley  was  to  be  a  public  highway,  and  every  citizen  of 
the  Commonwealth  will  have  an  equal  right  to  the  free  use  and  enjoy- 
ment of  it.  Some  property  owners  majr  be  injured  by  opening  it,  but 
this  is  no  reason  why  the  public  authorities  should  be  restrained  by  the 
courts  from  exercising  their  powers ;  and  yet  it  would  be  as  good  ^und 
for  an  injunction  at  the  suit  of  a  private  complainant,  as  the  incidental 
advantages  anticipated  by  the  relator  are  for  the  mandamus  he  wants. 
Be  it  that  he  has  no  other  remedy,  he  has  no  right  to  the  one  he  seeks, 
because  he  has  no  interest  that  is  specific — that  is  definite  and  peculiar 
to  himself,  and  which  is  at  the  same  time  a  legal  cause  of  action.  He^ 
has  no  more  right  to  call  on  the  municipal  authorities  to  open  an  alley  td 
put  money  in  his  pocket  than  he  would  have  to  require  them  to  build 
him  a  house.  The  ground  on  which  his  action  rests  is  his  right  of  passage ; 
his  right  to  enjoy  the  alley  as  an  alley.  Now,  under  such  circumstances, 
this  right  is  not  peculiar  to  him,  but  common  to  the  whole  town,  and 
therefore  a  subject  of  public  concernment.  It  will  be  soon  enough  foi^ 
the  courts  to  interfere  to  open  that  allev  when  those  public  ofiScers  whose 
duty  is  to  see  that  the  laws  are  executed  move  the  courts  to  action.  The 
taw  was  enacted  for  the  public,  and  if  the  public  acquiesce  in  its  non-ex- 
ecution the  courts,  who  are  only  other  agents  of  the  public,  have  no  duty 
or  power  in  the  premises.  The  law  was  not  made  for  the  relator  and 
confers  on  him  imsuch  rights  as  the  courts  can  be  called  on  to  guards 
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and,  therefore,  his  complaint  ought  to  have  been  dismissed  at  his  costs." 
This  reasoning  of  Judge  Woodward  is  too  clear  to  need  further  am- 
plification ;  and  the  decision  governs  the  case  now  under  consideration. 
'  The  city  of  Philadelphia  has  paid  for  damages  for  the  opening  of 
streets  since  the  first  day  of  Januarv  last  the  sum  of  $196,707.34.  A 
large  portion  of  it  has  been  caused  by  special  legislation  of  the  charac- 
ter complained  of,  and  it  is  the  duty  of  the  municipal  authorities  to 
resist  this  injurious  legislation  when,  and  in  the  best  way,  they  can. 

This  petition  is  dismissed  with  costs. 

E.  It,  Worrell,  Esq.,  for  relator. 

Willdam  J.  MeElroy,  Esq.,  for  city  councils. 

J.  Cooke  Longstreth  and  Joseph  A  Townsend,  Esqs.,  for  Large's  estate. 
John  Shallcro89  and  Charles  8.  Paneoast^  Esqs.,  for  estate  of  Overing- 
ton  and  Horroch. 

I  [Leg.  Int,  Vol.  29,  p.  300.] 

McIntyre  et  al,^  Tax-payers,  etc.,  vs.  Perkins  et  al,,  Buildino 
^  Commissioners  ^  al. 

l[  The  public  bnilding  commission  under  act  of  Aueust  5, 1870,  enjoined  fVom  enter- 
'    ing  into  a  contract,  differing  in  terms  from  the  advertisement  inviting  proposals. 
2»  Tax-payers  have  a  standing  in  courtj  in  all  cases  in  which  public  servants  are 
expending  moneys  or  imposing  liabilities  upon  them. 

Opinion  delivered  September  14, 1872,  by 
,  FiNLETTER,  J. — The  plaintiffs  are  tax-payers  of  the  city  of  Philadel- 
phia. The  act  of  assembly,  approved  August  5,  1870,  constituted  a 
number  of  the  defendants  commissioners  for  the  erection  of  public 
buildings.**  It  is  therein  provided  that  "  they  shall  advertise  for  propo- 
sals and  make  all  needful  contracts  for  the  construction  of  said  ouild- 
ings ;  which  contracts  shall  be  valid  and  binding  in  law  upon  the  city 
and  upon  the  contractors,  when  approved  by  a  majority  of  the  said 
board  of  commissioners.'' 

In  pursuance  of  this  act  the  commissioners  advertised  for  proposals 
for  granite.  Two  of  the  conditions  to  which  each  proposal  was  required 
to  conform  by  the  advertisement  were  as  follows:  Third,  All  the  labor 
of  dressing  the  stone  must  be  performed  in  Philadelphia,  and  the  cost 
must  be  stated  in  gross  for  the  rough  material  and  also  for  it  dressed 
and  set  in  the  basement  and  area  walls  complete,  and  dividing  the  same 
from  the  superstructure.  And  Sixth,  It  must  be  accompanied  I  y  a  cer- 
tificate that  a  bond  in  the  amount  of  $20,000  has  been  filed  with  the 
solicitor  of  the  commission,  at  his  office.  No.  208  West  Washington 
Square,  to  the  effect  that  if  the  lowest  bidder  shall  not  execute  a  con- 
tract with  satisfactory  security  to  the  amount  of  one-fourth  of  the 
whole  contract  within  five  days  after  the  work  b  awarded,  he  will  be 
deemed  as  declining,  and  will  be  held  liable  on  his  bond,  for  the  dif- 
ference between  his  Did  and  that  of  the  next  lowest  bidder." 

The  defendants,  Comber,  Sergeant  &  Co.,  were  the  lowest  bidders. 
Their  bid  was  $515,500,  if  the  stone  was  dressed  at  the  quarry,  but  if 
dressed  in  Philadelphia,  whatever  the  extra  cost  of  having  it  cut  there 
in  addition,  which  was  subsequently  stated  to  be  $77,325. 

On  the  sixth  day  of  August,  1872,  the  commissioners  directed  their 
president  to  enter  into  a  contract  with  Comber,  Sergeant  &  Co.,  for  setting 
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the  stone  for  the  sum  of  $515,500,  security  to  be  given  in  ten  per  cent, 
of  the  amount  of  their  bill,  with  no  restriction  as  to  the  place  of  dress- 
ing the  Btoue. 

it  is  obvious,  that  before  the  commissioners  can  legally  enter  into  any 
contract  for  the  erection  of  the  public  buildings,  they  must  first  ''adver- 
tise for  proposals.''  If  it  be  conceded  that  they  ma^  stipulate  that  the 
work  roust  be  done  at  a  particular  place,  still  it  is  manifest  that  the 
advertisement  and  the  contract  must  conform  in  their  material  and 
essential  pardculars.  An  advertisement  for  granite  would  not  justify  a 
contract  for  marble.  A  contract  which  does  not  so  conform,  is  not 
based  upon  the  advertisement  It  is  without  advertisement,  and  being 
so  is  not  authorized  by  the  act  It  is,  therefore,  void.  The  oommUh 
sioners  have  no  power  to  do  anything  except  under  and  by  virtue  of 
the  act  of  assembly. 

I  have  no  hesitation  in  saying  that  the  reduction  of  the  security  from 
$128,775  to  $51,550,  and  the  permission  to  dress  the  stone  at  the  quar* 
ries,  are  material  and  essenUal  matters.  If  the  reasoning  be  correct,  it 
follows  that  the  proposed  contract  with  Comber,  Sergeant  &  Co.,  i^  on« 
which  the  commissioners  have  no  authority  ta  make.  We  will,  there*^ 
fore,  restrain  them  from  making  it  if  we  have  jurisdiction  and  the  plain* 
tifis  are  recti  in  curia. 

It  was  contended  by  the  defendants  that  the  complainants  have  no 
standing  in  court  because  they  have  not  averred  special  injury.  In  this 
respect,  perhsips,  the  bill  is  faulty.   It  may,  however,  be  amended. 

Whilst  it  is  necessary  to  show  in  what  manner  the  injury  arises  it  is 
not  practicable  always  to  show  the  extent  of  the  injury.  How  can  a 
tax-payer  show  in  figures  his  injury?  It  is  enough* for  him  to  present 
such  a  statement  of  Iicts  as  necessarily  leads  to  the  conclusion  tnat  the 
taxation  to  which  he  b  subjected  is  or  may  be  injuriously  afiected.  It 
is  safe  to  hold,  in  all  cases  where  our  public  servants  act  in  violation  of 
law  in  expending  public  moneys  or  in  imposing  liabilities  upon  the  tax* 
payer,  that  such  an  injury  necessarily  arises  as  will  give  him  a  standing 
m  court  to  invoke  successfully  its  restraining  power.  This  is  the  doc^ 
trine  of  all  the  cases  in  which  tax-payers  have  been  complainants. 
They  are  too  numerous  and  too  well  known  to  require  citation  in  detail. 

It  was  also  contended,  that  even  if  it  be  conceded  that  the  commis- 
sioners are  acting  in  violation  of  law,  or  without  authority,  and  that  th^ 
plaintifis  are  properly  in  court,  the  act  of  April  8,  1846,  interposes  an 
insuperable  bar  to«the  relief  prayed  for. 

It  cannot  be  that  our  public  servants  are  above  all  law  simply  because 
they  are  engaged  in  the  erection  of  a  public  building.  Sued  is  not  the 
spirit  and  meaning  of  the  act.  Even  if  this  were  an  application  to 
restrain  the  further  erection  of  the  public  buildings,  the  defendantjs 
could  not  invoke  the  benefit  of  this  act  if  it  appeared  that  they  were 
erecting  them  in  violation  of  the  act  of  assembly  empowering  them  to  act 
It  must  be  a  "  public  work  erected  or  in  progress  under  the  avih(yrity  of  an 
ad  of  the  Legislature.^*  How  can  that  be  said  to  be  done  **  under  the 
authority  of  an  act  of  the  Legislature,''  which  is  done  in  violation  of 
r      and  contrary  thereto  ? 

The  plaintiffs,  however,  do  not  ask  us,  directly  or  indirectly,  to 
restrain  the  further  erection  of  the  public  buildings.  We  are  asked 
merely  to  restrain  the  defendants  from  entering  into  an  illegal  contract 
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iDjurious  to  the  rights  and  interestaof  the  plaintiA.  If  the  efiect  of 
this  be  to  retard  the  erection  of  a  public  work  the  cause  is  not  our 
restraining  hand,  but  the  illegal  act  of  the  defendants. 
^  It  was  suggested  in  argument  that  the  commissioners  had  already 
verbally  entered  into  the  contract  with  Comber,  Sergeant  &  Co.,  and 
that  an  action  for  damages  wouid  result  if  they  were  not  allowed  to  fur- 
nish the  granite  in  pursuance  of  the  contract  If  the  commissioners  bad 
no  authority  to  enter  into  the  contract,  no  action  can  arise  for  a  breach 
thereof  agamst  the  city.  If  they  had  authority,  the  measure  of  damages 
would  be  the  expenses  arising  from  the  contract  having  been  entered 
into.  It  is  not  likely  they  would  be  of  much  importance;  certainly  not 
Mifficient  to  make  ns  pause  in  restraining  the  defendants  if  we  believed 
It  to  be  otherwise  our  duty  to  do  so. 

I  am  not  disposed  to  doubt  that  the  contract  is  founded  in  the  strictest 
int^rity,  and  might  be  most  beneficial  to  the  interests  of  the  city.  I 
am,  however,  constrained  to  believe  that  it  is  better  to  suffer  a  present 
loss  than  to  open  a  door  through  which  a  deluge  of  iniquity  might 
#verwhelm  us.  If  for  a  seeming  gain  we  sow  in  wrong,  the  harvest  to 
us,  or  to  our  children,  will  be  aisappointment,  extravagance  and  cor- 
ruption. I  would  not  question  the  wisdom  and  integrity  of  the  commis- 
sioners. Nor  have  I  any  reason  to  suppose  that  they  mi^ht  not  be 
trusted  without  limit  in  the  discharge  of  their  duties.  Still  the  wisest 
discretion  of  the  best  and  purest  men  will  always  find  ample  scope  and 
verge  enough  within  the  line  of  duty  marked  out  by  the,law.  Discre- 
tion which  overleaps  that,  is  not  wise,  and  cannot  result  in  good.  It  is 
M'ithout  compass  or  rudder,  and  when  temptations  beset  it,  it  has  no  safe 
anchorage. 

There  is  but  one  course  for  the  court  to  pursue,  and  that  is  to  hold 
unfitnchingly  all  who  have  public  trusts  to  perform  to  the  most  rigid 
accountability  under  the  law.  More  than  this  we  have  no  desire  to  do, 
less  we  may  not  do. 

'  This  case  has  been  fully  considered  by  the  whole  court,  and  the  judg- 
iient  of  the  whole  court  is  that  the  special  injunction  heretofore  grant^ 
bhall  continue  until  further  order. 

John  P.  O'NeU  and  W.  J.  Budd,  Esqs.,  for  plaintiflS. 

Bohert  N.  WUlsim  and  jff.  if.  Bechert,  Esqs.,  for  detcndants. 

•  [Leg.  Int.,  Vol.  29,  p.  300.] 

Hemphill's  Estate. 
OommiBsion  oo  eorpni  of  trust  fund  ($46,500)  reduced  to  one  and  a-qaarter  per  cent 
Opinion  delivered  July  6,  1872,  by 

Allison,  P.  J. — In  the  matter  of  the  trust  estate  of  Maria  A.  V. 
Hemphill,  under  the  will  of  Stephen  Girard. 

We  gather  from  the  paper-book  (not  having  before  us  the  report  of 
the  auditor)  that  the  following  are  substantially  the  facts  upon  which 
the  auditor  adjudicated,  in  passing  upon  the  question  of  the  commissions 
which  he  awarded  to  the  accountant. 

The  principal  or  corpus  of  the  estate  amounted  to  about  $46,500. 

The  portion  of  the  estate  which  was  invested  or  reinvested  by  the 
trustee  aid  not  exceed  $13,000. 
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There  was  claimed  and  allowed  to  the  accountant,  under  contract 
with  the  cestui  que  tmsl,  seven  per  cent,  upon  income,  which  amounted 
to  over  $200  per  year,  for  six  years,  say  $1250. 

The  auditor  awards  the  accountant  m  addition  to  the  seven  per  cent 
on  income,  two  and  a  half  per  cent,  on  the  corpus  of  the  estate,  to  which 
award  exceptions  are  filed. 

Is  the  allowance  of  the  auditor  a  just  and  proper  compensation,  for 
the  performance  of  services  to  this  estate  by  the  trustee,  or  are  they 
excessive,  as  exceptants  claim,  in  view  of  the  fact  that  he  has  already 
received  upon  income  $350  more  than  would  be  awarded  to  him  but  for 
his  special  agreement  with  Mrs.  Hemphill  ? 

In  Barton*s  Estate,  1  Parsons,  29,  decided  in  1842,  the  court,  King, 
President,  condemns  the  allowance  of  two  and  a  half  per  cent  commis- 
sions on  reinvestment  Alluding  to  the  fact  that  purchases  of  stocks  ard 
usually  made  through  brokers  for  one  quarter  of  one  per  cent.,  with 
but  little  trouble  to  the  purchasers,  he  says  one  per  cent  commissions  to 
trustees  in  such  cases,  comes  much  nearer  to  accuracy  than  two  and 
a  half  per  cent 

In  this  very  trust,  in  the  case  of  Maria  HemphiWs  Trustees,  1  Par- 
sons, 30,  the  same  judge  remarks:  As  a  general  rule,  commissions  on 
the  principal  sum  coming  into  the  hands  of  a  trustee,  and  on  reinvest- 
ment of  the  same,  will  not  be  allowed  where  the  usual  commission  of 
five  per  cent,  has  been  charged  on  the  interest  and  profits  derived  from 
such  investments.   This  decision  is  affirmed  in  6  Harris,  303. 

if  OauslatKTs  Appeal,  2  Wright,  466,  went  up  on  an  appeal  from  this 
court  Commissions  on  the  corpus  of  the  estate,  which  consists  of  a 
corporation  Bond  for  $4000,  which  the  accountant  received  as  an  invest- 
ment made  by  the  testator  in  his  lifetime,  were  refused.  The  bequest 
was  a  specific  one,  and  commissions  on  the  principal  of  the  estate  was 
for  this  reason  denied  to  the  trustee.  This  was  affirmed  with  the 
remark,  that  by  no  recognized  principle  can  commissions  on  the  trust 


Thus  stood  the  law  in  Pennsylvania  in  1861,  but  in  1864,  in  Lukefis^ 
Appeal,  11  Wright,  356,  one  and  one-half  per  cent  commissions  were 
allowed  on  the  principal  of  the  trust  fund.  The  case  was  distinguished 
from  M'Causland's  Appeal,  on  the  ground  that  the  bequest  was  not  a 
specific  gift.  The  distinction  is,  however,  more  one  of  shadow  than  of 
substance,  grounded  as  it  is,  on  the  liability  of  a  guardian  to  collect  one- 
half  of  a  mortgage  bequeathed  to  his  ward.  It  does  not  appear  that  he 
was  compelled  to  make  the  collection,  but  the  court  held,  that  as  his 
trust  was  coupled  with  such  liability  he  was  entitled  to  commissions  out 
of  the  body  of  the  fund.  This  case  may  be  regarded  as  recognizing  the 
rule,  that  where  such  liability  exists,  especially  if  labor  is  perform^,  of 
responsibility  is  incurred,  in  connection  with  the  proper  care  and  man- 
agement of  the  principal  of  the  trust  estate,  a  reasonable  commission 
wdl  be  allowed  over  and  above  the  peroentage  on  profit  derived  from 
the  investments.  It  has  always  seemed  to  me  to  be  but  just,  tliat  when 
a  trustee  is  held  to  the  exercise  of  prudence,  diligence  and  good  faith,  as 
caretaker  of  an  estate,  he  ought  to  be  compensated  for  his  lesponsi- 
bility  and  watchfulness,  in  addition  to  his  pay  for  collection  of  income. 
Sometimes  thb  compensation  takes  the  form  of  an  allowance  of  a  gross 
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sum,  as  in  Pedriok's  Estate^  5  Phila.  Reps.  478 ;  and  in  Spangler's  EdaU, 
9  Harris,  337 ;  and  Lovrries'  Appeal^  1  Grant,  373,  this  principle,  often 
acted  on  in  this  court,  is  recognized. 

Each  case  as  it  arises  must  be  determined  on  its  specialties ;  applying 
to  it  such  principles  as  are  recognized  by  the  Supreme  Court  to  be  the 
law  in  this  State  upon  the  subject  of  fiduciary  compensation.  What 
then  are  the  peculiarities  of  the  case  before  us?  First,  this  trust  in  the 
hands  of  the  present  trustee,  was  not  cast  upon  him  by  the  will  of  the 
testator;  he  assumed  it  at  the  request  of  the  cestui  que  trusty  and  this 
imposed  upon  him  the  necessity  of  entering  security,  which  was  given 
in  the  sum  of  $75,000 ;  for  this  alone,  if  purchased  from  one  of  the  trust 
companies  of  this  city,  he  would  have  had  to  pay  one  per  cent. ;  that 
has  become  an  established  rate  of  compensation  for  the  risk  incurred 
upon  a  suretyship  of  this  nature. 

The  second  feature  of  the  case  which  makes  it  stand  by  itself,  is  the 
fact,  that  trustees  have  received  two  per  cent  more  than  the  usual  rate 
on  income,  which  as  already  stated,  amounts  to  about  $350,  and  this 
we  think  ought  to  be  taken  into  account  in  determining  his  rate  of 
compensation.  We  do  not  agree  with  the  suggestion,  that  we  are  not 
to  consider  the  sum  paid  or  allowed  by  Mrs.  Hemphill  on  income,  and 
that  this  allowance  should  have  no  effect  upon  the  present  claim.  On 
the  contrary,  we  hold  that  this  is  an  important  and  material  part  of  the 
whole  case,  and  as  Judge  King  remarked,  in  this  very  estate,  in  1  Par- 
sons, that  it  was  a  sufficient  reason  for  rejecting  a  claim  for  commissions 
on  the  body  of  the  estate,  that  the  usual  commission  of  five  per  cent, 
had  been  allowed  on  income.  Considering  the  law  as  to  some  extent 
modified  by  Lukens'  Appeal,  so  far  as  it  affects  the  principal  of  an  estate, 
yet  we  are  not  to  close  our  eyes  to  the  fact  of  compensation  given  and 
received  on  yearly  intserest  or  profit;  to  do  thb  would  be  to  reject  the 
equitable  consideration,  which  lead  the  court  in  some  cases  to  look 
away  from  percentage  and  award  a  sum  in  gross. 

Tlie  securities  in  the  hands  of  the  trustee,  like  the  mortgage  in  the 
possession  of  the  guardian  in  Laken^  Appeal,  were  probably  all 
liable  to  be  converted  or  changed  by  the  trustee,  and  if  so,  they  are, 
under  the  authority  of  that  case,  subject  to  a  charge  for  commissions, 
but  this  case  differs  from  Lukens'  Appeal  very  materially  in  the  amount 
of  the  trust  fund,  and  demands  a  lower  rate  of  commission  upon  the 
body  of  the  estate,  say  one  and  one-quarter  per  cenU,  which  on  the 
proximate  sum  of  the  corpus  of  the  estate,  say  $46,500,  would  be  equal 
to  the  sum,  $581.25.  This  allows  the  contract  as  to  percentage  on 
income  to  stand,  though  it  gives  to  the  trustee  at  least  $350  above  what 
he  would  have  been  entitled  to,  under  this  head  of  his  claim,  if  no  con- 
tract had  been  made  with  Mrs.  Hemphill.  The  reduction  from  the 
award  of  the  auditor,  to  be  entirely  accurate,  taking  his  figures  to  be 
correct,  would  amount  to  the  exact  sum  of  $584.05.  We  direct  the 
award  to  the  trustee  to  be  reduced  to  this  extent.  With  this  modifica- 
tion, the  report  is  confirmed. 
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Commonwealth  of  Pennsylvania  ex  rel.  Caleb  H.  Needles  and 
John  Kames  vs.  Alexander  Omensetter  and  A.  Wilson 
Henszey. 

1.  That  the  namber  of  members  of  common  council  of  the  citj  of  Philadelphia, 
to  which  each  ward  is  entitled,  shall  be  determined  by  the  number  of  taxable  in- 
habitants of  the  ward,  according  to  the  list  of  tazables  for  the  year  preceding  the 
organization. 

3.  That  since  the  registry  act  of  1869,  and  its  supplements,  no  list  of  "  taxable  inhab- 
itants"  having  been  made  for  the  year  1871,  the  number  of  members  of  common 
council,  that  each  ward  was  entitled  to  elect  in  October^  1871.  is  to  be  determined 
by  the  State  census  of  1870;  that  being  the  latest  list  of  taxaole  inhabitants  made 
preceding  the  organiiation  in  1873. 

Quo  warranto  to  test  the  right  of  Alexander  Omensetter  and  A.  Wil- 
son Henszey,  to  hold  their  seats  as  members  of  common  council  from  the 
Tenth  ward,  in  the  city  of  Philadelphia. 

By  the  act  of  March  21, 1861,  it  is  provided :  "That  each  ward  of 
the  city  of  Philadelphia  shall  have  a  member  of  common  council  for 
each  two  thousand  of  taxable  inhabitants  that  it  shall  contain  according 
to  the  list  of  taxables  for  the  preceding  year,  who  shall  serve  for  two 
years  from  the  first  day  of  January  succeeding  their  election."  And  by 
the  act  of  April  16,  1866,  it  is  provided:  "That  the  true  intent  and 
meaning  of  the  act  of  March  21, 1861,  shall  be,  that  the  preceding  year 
mentioned  in  the  said  act  shall  be  held  and  taken  to  be  the  year  pr^:^- 
ing  the  organization,  and  not  the  election." 

During  the  year  1871,  the  Tenth  ward  was  reuresented  in  common 
council  by  two  members,  George  W.  Hall  and  Alexander  Omensetter. 
The  term  for  which  the  latter  had  been  elected  woald  expire  on  January 
1, 1872.  At  the  election  in  October,  1871,  said  Alexander  Omensetter 
was  reflected  for  two  years,  together  with  A.  Wilson  Henszey,  as  an 
additional  member,  thus  giving  the  ward  three  members  in  common 
council. 

The  petitioners  alleged  that  the  ward  at  the  time  of  the  election  of 
said  two  members,  contained  but  5556  taxable  inhabitants,  which  re- 
quired the  election  of  only  one  member,  and  therefore  the  election  of  the 
defendants  was  illegal. 

The  defendants  alleged,  that  since  the  passage  of  the  registry  act  of 
1869,  and  it«  supplements,  no  list  of  taxable  inhabitants  of  the  different 
wards  of  the  city  had  been  made  for  the  year  1871.  Tiiat  the  only 
enumeration  existing  was  the  State  census  of  1870  by  the  assessors,  under 
the  act  of  January  6, 1821 ;  this  gave  the  Tenth  ward  in  1870, 5800  tax- 
able inhabitants,  which,  with  the  increase  of  population  during  the  suc- 
ceeding year,  would  show  at  least  6000  taxable  intiabitants,  and  authorize 
the  election  of  defendants. 

Opinion  delivered  September  28, 1872,  by 

Peirce,  J. — ^This  is  a  proceeding  by  quo  warrardo,  the  petitioners  al- 
leging that  the  defendants  were  illegally  elected  members  of  the  common 
council  from  Uie  Tenth  ward  of  this  city.  The  act  of  March  21,  1861, 
and  the  act  of  April  16,  1866,  regulating  the  basis  of  representation  in 
councils,  require,  that  there  shall  be  two  thousand  taxable  inhabitants 
for  every  member  of  common  council ;  and  this  was  to  be  determined  by 
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the  list  of  taxables  made  ia  the  year  preceding  the  organization  of 
councils. 

Under  the  very  words  of  the  act,  this  was  the  only  rule  for  the  guid- 
ance of  the  court  in  such  a  question  as  this,  and  the  Supreme  Court  have 
80  decided  in  Commonwealth  vs.  Meeser,  8  Wright,  341.  It  seems  there 
was  no  list  of  taxable  inhabitants  of  the  Tenth  ward  made  io  the  year 

1871,  the  year  preceding  the  organization  of  the  common  council  for 

1872,  to  which  these  gentlemen  were  elected,  a  list  of  qualified  voters 
having  been  substituted  by  the  registry  acts.  But  there  was  a  "  list  of 
taxable  inhabitants'*  for  the  year  1870,  that  being  the  septennial  census 
by  the  assessors  under  the  act  of  1821.  This  showed  the  ward  to  contain 
5800  taxable  inhabitants.  I  have  consulted  with  my  brethren,  and  they 
are  all  of  the  opinion,  that  we  can  only  be  guided  by  the  last  list  of  tax- 
ables that  was  made,  to  wit,  the  census  of  1870. 

This  does  not  show  enough  taxable  inhabitants  to  entitle  the  Tenth 
ward  to  three  representatives  in  common  council,  and  did  not  warrant 
the  election  of  the  defendants  at  the  general  election  in  October,  1871, 
therefore  their  election  was  undue,  and  not  according  to  law. 

Judgment  of  ouster. 

Tlumnm  H,  Speakman  and  William  Henry  Rawle,  Esqs.,  for  petitioners. 
William  B,  Manna  and  William  B:Mann,  Esqs.,  for  defendants 

[Leg.  Int.,  Vol.  29,  p.  396.] 

Commonwealth  ex  rel.  Caleb  H.  Needles  and  John  Kames  vs. 
^.  Wilson  Henszey. 

By  the  act  of  May  20, 1864,  a  yaoanoy  in  councils  may  be  filled  by  election,  altluNigk 
occumng  within  twenty  days  of  the  election. 

Quo  warranto.  Demurrer.  Opinion  delivered  December  7,  1872,  bj 
Ludlow,  J. — ^This  case  comes  before  the  court  upon  demurrer  to  the 

plea  filed  hj  the  defendant,  and  is  intended  to  test  the  right  of  Hr. 

Henszey  to  his  seat  as  a  member  of  the  common  councils  of  the  citj^&f 

the  Tenth  ward. 

It  is  admitted  that  on  the  28th  day  of  September  last,  this  court  ousted 
the  defendant  and  one  Alexander  Omensetter,  from  their  offices  as  mem- 
bers of  the  common  councils  of  the  city,  for  a  cause  which  it  is  uone^ 
essary  now  to  state,  and  as  the  judgment  in  that  case  was  not  entered  of 
record  or  pronounced  until  the  28th  of  September,  1872,  and  withia 
twenty  days  of  the  next  general  election,  it  is  contended  that  no  vacancy 
occurred  which  could  legally  be  filled  at  the  general  election  of  October, 
1872. 

If  this  proposition  can  be  sustained,  then  the  formal  election,  under 
which  the  defendant  now  claims  to  hold  his  seat  for  an  unexpired  term, 
was  of  no  effect,  and  any  title  based  upon  it  must  be  null  and  void. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  decide  when  the 
vacancy  occurred,  because  (and  we  incline  to  this  view),  supposing  that 
the  seat  became  vacant  only  upon  the  28th  day  of  September,  1872, 
and  within  twenty  days  of  the  then  next  general  election,  we  are  of  tht 
opinion  that  the  Legislature  of  the  State  has  settled  the  question  in 
favor  of  the  defendant. 

Without  going  out  of  our  State  to  obtain  judicial  expressions  of  opinion 
upon  the  subject,  it  is  enough  to  know  that  here  it  has  been  decided  that 
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the  Legislature  may  constitutionallj  declare  when  and  how  a  vacancy 
shall  be  filled.  In  the  Commonwealth  vs.  Maxwell,  3  C.  444,  it  was  de- 
clared that  even  in  a  case  where  a  constitutional  provision  existed,  the 
Legislature  mav,  nevertheless,  by  an  act  of  assembly,  establish  auxiliary 
rules  to  give  effect  to  general  principles,  and  of  course  this  doctrine  must 
applv  with  great  force  where  the  Legislature  has  by  acts  of  assembly, 
regulated  a  subject  over  which  it  has  complete  control. 

The  only  pomt  which  seems  now  to  present  itself  is  this :  Was  this 
election  held  according  to  the  terms  of  any  act  of  assembly  ?  If  so  the 
election  was  legal,  and  the  certificate  based  upon  it  was  valid. 

There  are  two  laws  relating  to  the  subject.  The  first,  approved  April 
27, 1864,  is  as  follows: 

"A  further  supplement  to  the  act  to  incorporate  the  city  of  Philadel- 
phia, relative  to  nlling  vacancies  in  councils. 

**  Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  Commonwealth  of  Pennsylvania,  in  Oeneral  Assembly  met,  and 
it  is  hereby  enacted  by  the  authority  of  the  same,  that  in  case  of  a 
vacancy  occurring  hereafter,  in  either  branch  of  the  councils  of  Phila- 
delphia, the  qualified  voters  of  the  ward,  at  the  next  election,  shall  elect 


The  second  will  be  found  in  the  third  section  of  the  act  of  March  20, 
1864.  This  section  reads  thus:  '*In  case  of  a  vacancy  occurring  in 
either  branch  of  the  councils  of  Philadelphia,  the  same  shall  be  filled  at 
the  next  general  election,  for  the  unexpired  term."  It  will  be  observed 
that  both  of  these  laws  were  passed  in  the  same  year.  The  third  section 
of  the  first  law  provides  for  a  notice  of  twenty  dajrs,  while  the  second  law 
k  in  substance  but  a  repetition  of  the  first  section  of  the  act  of  April  27, 
and  is  silent  as  to  any  further  provisions  relating  to  the  subject. 

We  are  in  duty  bound  to  give  a  legal  e£^t  to  every  law  of  the  Com- 
monwealth, and  if  we  do  not  declare  that  the  third  section  of  the  act  of 
May  20  has  a  meaning  beyond  the  reach  of  any  interpretation  which 
may  be  put  upon  the  language  of  the  act  of  April  27,  of  the  same  year, 
we  undoubtedly  say  that  the  third  section  of  the  act  of  May  20  is  not 
only  a  nullity,  but  that  its  language  is  but  useless  jareon. 

Believing  that  the  Legislature  intended  to  do  sometning,  we  discover, 
we  think,  what  that  intention  was,  when  we  find  that  a  case  might  arise 
wUhin  twenty  days  of  the  then  next  general  election  not  provided  for  in 
the  act  of  April  27  ;  to  meet  such  a  case  as  that  the  third  section  of  the 
act  of  May  20  was  passed.  The  able  counsel  for  the  relators  doubtless 
saw  the  force  of  the  view  now  taken  when  they  argued  that  these  laws 
are  in  pari  mcUeria,  and  the  answer  to  that  argument,  we  think,  is  well 
stated  in  Dwarris  on  Statutes,  705,  w^e  Ashhurst,  J.,  said  "  that  all  th^ 
genial  powers  and  provisions  given  and  made  in  acts  in  pari  materia, 
^all  be  virtually  incorporated  in  this,  but  that  such  provisions  as  are 
always  considered  speoial  provisions  shall  not"  We  find  a  special  pro- 
vision in  the  act  of  April  27  ;  we  cannot  see  how  we  are  to  incorporate 
it  in  the  subsequent  act  of  May  20,  when  we  can  well  understand  how  a 
case  may  arise  beyond  the  scope  of  the  act  of  April  27. 

We  were  impressed  strongly  with  that  argument,  in  which  was  depicted 
the  evils  which  might  arise  to  the  public  should  an  election  be  held, 
xeally  without  notice,  for  as  imi>ortant  an  office  as  this  is.   When  the 
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case  arises  we  will  dispose  of  it ;  it  is  enough  now  to  say,  that  in  this  in- 
stance, no  trick  was  played,  or  fraud,  either  in  law  or  in  fact,  perpe- 
trated. The  sheriff  gave  to  the  voters  of  the  Tenth  ward  public  notice  of 
this  election  on  the  Ist  of  October ;  every  elector  knew  perfectly  well  that 
two  members  of  councils  were  to  be  elected,  and  the  best  proof  of  the 
fact  is  that  at  the  election  the  full  vote  of  the  ward  was  cast  for  the  offices. 
In  the  face  of  these  facts  we  are  not  disposed  to  destroy  an  act  of  assem- 
bly, and  that,  too,  when  confessedly  it  has  worked  injury  to  no  one. 
Demurrer  overruled. 

This  matter  was  laid  before  all  the  judges  of  the  court  except  Judge 
Peirce,  who  was  confined  to  his  house  by  indisposition ;  and  the  entire 
court  was  unanimous  in  the  foregoing  opinion  and  judgment 

City  Solicitor  Collis  and  Disirui  Attorney  Mann,  for  Henszey. 

Messrs,  Rawle  and  Meredith  for  the  Commonwealth. 

[Leg.  Int,  Vol.  29,  p. 

In  the  Matter  of  the  Phothonotary. 

The  court  will  not  hold  the  prothonoiary  to  hail  for  misfeasance  in  respect  to  the 
election  returns,  except  upon  complaint  made  in  the  usual  manner. 

Sur  order  to  produce  election  papers.  Opinion  delivered  December  7, 
1872,  by 

Finletter,  J. — The  laws  regulating  elections  are  as  perfect,  perhaps, 
as  human  skill  can  make  them.  They  secure  to  every  man  who  has  the 
right  to  vote  its  freest  exercise.  They  make  his  vote  effective  by  render- 
ing it  almost  impossible  to  poll  a  fraudulent  one.  They  furnish  the 
means  by  which  the  detection  of  frauds  upon  the  elective  franchise  may 
be  swift  and  sure.  For  these  purposes,,  however,  they  require  simply 
that  those  who  administer  them  shall  perform  their  duties  faithfully. 
Unless  this  be  done,  the  very  machinery  which  was  designed  to  product 
these  ends  become  the  most  efficient  for  the  successful  perpetration  of 
frauds,  which  practically  disfranchise  the  honest  voters.  Based  upon 
law,  environed  by  forms  of  law,  clothed  with  the  habiliments  of  law, 
their  detection  becomes  impossible. 

The  election  laws  have  a  threefold  relation  :  First  Preparing  for  the 
election.  Becond.  The  conducting  of  the  election.  Third.  Securing  the 
evidence  of  the  election. 

The  checks  for  the  prevention  of  frauds  are :  First  The  canvassers. 
Second.  The  officers  who  conduct  the  election.  Third.  The  custodians 
of  the  ballots  and  other  evidences  of  the  legality  of  the  election.  It 
would  be  difficult  to  say  which  class  of  officers  are  most  important  in 
securing  an  honest  expression  of  the  popular  will. 

However  this  may  be  they  are  each  and  all  officers  of  the  law.  From 
each  and  all  fidelity  in  the  performance  of  their  several  duties  murt  be 
exacted  with  the  sternest  strictness,  or  else  an  election  becomes  an 
expensive  &roe. 

If  the  canvassers  be  derelict,  the  stream  is  corrupted  at  the  fonntain. 
If  the  officers  who  conduct  the  election  are  faithless,  they  can  manipulate 
the  tickets  and  other  evidences  of  the  election  beyond  the  hope  of  detec- 
tion. If  the  custodians  of  the  evidences  be  regardless  of  their  sworn 
duty,  it  is  in  vain  that  canvassers  and  officers  faithAilly  perform  their 
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duties,  because  the  evidences  of  the  election  may  be  tampered  with  and 
corrupted,  and  when  frauds  have  been  perpetrated  the  means  of  detec* 
tion  may  be  destroyed. 

The  thirty-second  section  of  the  act  of  February  %  1854,  is  as  follows: 
It  shall  be  the  duty  of  the  judge  of  election  in  every  election  division  of 
said  city,  at  every  general  municipal  and  special  election,  to  make  out 
and  subscribe,  on  the  ni^ht  of  such  election,  a  certificate  of  all  the  votes 
given  at  such  election  division  for  every  office  voted  thereat ;  and  it  shall 
be  the  duty  of  the  judge  to  deliver  the  same  to  the  prothotnotary  of  the 
*  Court  of  Common  rleas,  ou  the  day  succeeding  such  election  before  noon 
of  that  day,  which  certificates  shall  be  open  to  the  inspection  of  any 
citizen.  And  any  judge  who  shall  fail  to  deliver  such  certificate  as  afore- 
said to  the  said  prothonotary  shall  forfeit  fifty  dollars ;  and  the  said  pro- 
thonotary  shall,  on  the  second  day  after  such  election,  make  out  and  de- 
liver to  the  sherifi*  of  the  said  county  a  certified  list  of  the  judges  of 
each  and  every  division  from  which  such  certificates  shall  not  have  been 
received  as  aforesaid,  with  a  precept  to  the  said  sheriif  to  levy  and  col* 
lect  the  said  penalty  from  the  said  jiKlges. 

From  this  it  will  be  seen  that  the  prothonotary  is  an  officer  to  assist  in 
carrying  into  efiect  the  laws  relating  to  elections.  He  is  made  the  cus- 
todian  of  the  evidences  of  the  election,  and  is  armed  with  power  to 
enforce  obedience  to  his  authority  in  the  performance  of  his  duty. 

It  is  incumbent  upon  him  : 

Ist.  To  enforce  compliance  with  the  law  which  requires  these  evidences 
of  the  election  to  be  filed  in  his  office. 

2d.  To  keep  them  safely  when  they  are  filed. 

The  evidence  before  me  upon  the  hearing  d  isclosed  these  prominent  facts : 

1st.  The  election  papers  were  kept  ibr  nearly  a  month  in  a  place 
accessible  to  any  one. 

2d.  Forgeries  in  the  papers  by  alterations. 

3d.  Some  of  the  division  judges  have  made  no  returns. 

4th.  The  prothonotary  has  made  no  effort  to  make  these  officers  com* 
ply  with  the  law,  by  filing  the  returns,  or  to  proceed  against  them  for 
non-compliance. 

6th.  The  prothonotary  refused  to  make  any  eflbrt  to  secure  the  return 
from  the  First  division  of  the  Seventeenth  wnrd,  or  take  any  action 
therein  when  requested  by  a  candidate  who  had  been  voted  for  in  that 
division. 

6th.  Certain  election  returns  have  disappeared  very  soon  after  they  ^ 
were  seen  in  the  custody  of  the  prothonotary. 

These  fiicts  seem  to  establish  the  grossest  carelessness  in  the  perform- 
ance of  his  duty  by  the  prothonotary,  and  also  a  wilful  disregard  of  the 
requirements  of  the  law. 

If  a  public  officer  intrusted  with  definite  powers  to  be  exercised  for  the 
benefit  of  the  community  wickedly  abuses  or  fraudulently  exceeds  them, 
he  is  punishable  by  indictment,  though  no  injurious  effects  result  to  any 
individual  from  his  misconduct 

The  crime  consists  in  thq  public  example  in  perverting  these  powers  to 
the  purposes  of  fraud  and  wrong  which  were  committed  to  him  as  instru- 
ments of  benefit  to  the  citizen  and  of  safety  to  public  rights.  SldU  vs. 
QUuco\c,  Conf.  R,  38. 
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Wherever,  on  a  justice,  or  elsewhere,  a  public  duty  is  imposed,  a  fitilure 
to  perform  it  is  indictable.  Wil8<m  vs.  Commonwealth,  10  Berg.  & 
R.  375. 

The  prothonotaiy  appeared  before  us  in  obedience  to  an  order  to  pro- 
duce certain  papers,  of  which  he  was  the  legal  custodian  as  an  officer  of 
this  court,  and  was  examined  under  oath.  With  the  manner  of  hissnb^ 
mission  to  that  order  no  exception  has  been  taken.  It  has  expended  its 
fDrce,  and  there  is  nothing  upon  which  any  further  action  can  be  based. 
If,  as  an  incident  of  this  inquiry,  it  appeared  that  he  had  violated  the 
law  in  any  particular ;  and  if  we  have  the  right  in  any  instance  to  hold  to  * 
answer  for  a  misdemeanor  without  complaint  having  been  first  made,  it 
is  a  power  to  be  sparinglv  exercised,  and  only  when  imperatively  de- 
manded by  the  ends  of  public  justice.  To  know  by  whom  and  for  what 
he  is  called  upon  to  answer  in  a  criminal  court  is  the  right  of  every  citi* 
zen,and  one  which  we  have  no  desire  to  abridge. 

We  refuse,  therefore,  the  motion  to  hold  the  prothonotary  to  answer  as 
fbr  a  misdemeanor  in  office.  Upon  presentation- of  a  proper  complaint 
we  would  have  no  hesitation  in  issuing  a  warrant. 

[Leg.  Int.,  VoL  29,  p.  364.] 

Western  Union  Telegraph  Company  vs.  The  Phii^^delphu. 
AND  Reading  Railroad  CJompany  et  al. 

Where  there  is  no  irreparable  injury  alleged  bejoad  a  general  averment  of  a  breaeb  of 

contract,  a  court  of  etjuity  will  not  interfere. 

Sur  motion  to  eontinue  special  injunction.  Opinion  delivered  Novm- 
her  9, 1872,  by 

Paxson,  J. — ^The  plaintiffs  ask  that  pending  this  bill  the  defendants 
mav  be  enjoined  against  using  and  operating  a  certain  line  of  tel^raph, 
including  the  polls,  arms,  wires,  stretchers  and  appurtenances  thereof, 
between  Mahoney  Junction  and  Milton,  and  extending  along  the  line  of 
tiie  Catawissa,  Williamsport  and  Erie  Railroad. 

It  is  claimed  by  plaintiffs  that  under  a  certain  contract  between  the 
original  proprietor  and  builder  of  this  line  of  telegraph  and  the  said 
Catawissa,  Williamsport  and  Erie  Railroad  Company,  the  latter  had  no 
right  to  use  said  line  for  general  or  public  purposes;  the  said  coo- 
tract  limiting  them  in  the  use  thereof  to  strictly  railroad  matters ;  and 
that  the  defendant  corporations,  one  of  which  is  the  lessee  of  the  Cata- 
wissa, Williamsport  and  Erie  Railroad,  have  no  higher  or  ^ater  right 

The  plaintiffs  claim  that  as  assignee  of  the  original  builder  of  said 
telegraph  line,  they  are  entitled  to  the  beftefit  of  said  contract,  and  to 
enforce  it  in  equity  against  the  defendants. 

Affidavits  were  submitted  on  behalf  of  the  said  defendants  establish- 
ing the  fact,  which  is  not  denied,  that  from  November  1, 1867,  to  Novem- 
ber 1, 1872,  at  which  latter  date  the  lease  from  the  Catawissa,  Williams- 
port and  Erie  Railroad  Company  to  the  Philadelphia  and  Reading 
Railroad  Company  took  effect,  the  siaid  telegraph  line  had  been  in  the 
absolute  and  exclusive  possession  of  the  former  company,  and  during 
that  time  has  been  used  for  general  or  public  purposes  without  objection 
OD  the  part  of  plaintiffs  or  any  one  else. 

The  plaintins  contend,  however,  that  this  was  by  sufferance,  or  by 
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virtue  of  a  mere  license,  revokable  at  pleasure,  and  that  said  license  has 
been  reToked, 

Keeping  in  view  the  £aet  that  the  qnestion  now  to  be  decided  is, 
whether  pending  these  proceedings,  and  the  adjustment  of  the  legal 
rights  of  the  parties,  the  defendants  shall  be  specially  enjoined,  I  look  in 
vain  through  this  bill  for  anything  to  justify  such  interlocutory  order. 
There  is  no  averment  of  any  such  irreparable  injury  as  would  make  it 
the  duty  of  a  court  of  equity  to  interfere  by  special  injunction.  There  is 
no  injury  whatever  alleged  beyond  a  general  averment  of  a  breach  of 
contract.    For  such  grievances  the  law  has  its  appropriate  remedy. 

In  addition  to  this,  the  plaintifis,  or  those  under  whom  they  claim, 
have  permitted  the  lessors  of  defendants  to  use  this  line  of  telegraph  for 
several  years  without  question.  They  have  slept  upon  their  rights ;  and 
it  is  no  answer  to  this  to  say,  that  the  status  of  things  has  been  changed 
by  the  lease  of  the  Catawissa  road  to  the  Reading  road.  Whatever 
rights  or  privileges  the  former  possessed,  incident  to  the  road,  pass  to  their 
lessees. 

I  do  not  think  the  plaiotiiSi  have  made  out  a  case  entitling  them  to 
the  special  relief  prayed  for ;  and  the  motion  to  continue  the  special 
injunction  heretofore  granted  is  denied. 

George  L,  Crawford,  Esq.,  and  Hon.  Benjamin  Harris  Bremter,  for 
plaintiff. 

James  E,  Ghtoen,  Esq.,  for  defendants. 

[Leg.  Int,  VoL  29,  p.  196.] 

West  Philadelphia.  Passenger  Railroad  Compakt  v$.  Thr 
Union  PAsaBNOER  Railway  Cohpant. 

Barcroft  v8.  The  Same. 

1.  An  adjonrnxBent  of  the  Hovse,  for  more  than  three  days,  without  the  concurrence 

of  the  Senate,  does  not  ipto  facto  work  a  dissolution  of  the  General  Assembly. 

2.  The  act  of  assembly  of  March  13,  1872,  held  not  to  give  defendants  the  right  to  run 

their  track  along  Front  street,  or  to  make  the  intended  connection  at  uiat  poink 
Allison.  P.  J.,  Ludlow  and  FinlbtteBj  J.  J. 

3.  This  act  oi  assembly  sins  against,  the  constitutional  requirement  that  no  act  shall 

contain  more  than  one  snSject,  and  that  its  title  does  not  clearly  express  the  sub- 
Jeot  oentained  in  the  act  Aluson,  P.  J.,  and  Finlsttbb,  J. 

The  following  is  the  act  of  assembly  under  which  the  defendants 
daimed  the  right  to  lay  their  track  on  Market  street. 

A  further  supplement 

To  an  act,  entitled  "An  act  to  incorporate  the  Union  Passenger  Railway  Company  of 
Philadelphia,  approred  April  8,  A.  D.  1864,"  authorizing  the  said  company  to  declare 
dlTidends  q^uarterly  and  to  lay  additional  trackv  of  railway. 

Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  Commonwealth  of  Pennsylvania,  in  general  assembly  met,  and  it 
is  hereby  enacted  by  the  authority  of  the  same,  that  dividends  of  so 
much  of  the  profits  of  the  said  railway  company  as  shall  appear  to  be 
advisable  to  the  directors  shall  be  declared  semi-annually,  or  quarterly, 
hi  each  and  every  year,  as  the  said  directors  shall  see  fit. 

Sec.  2.  That  the  said  company  are  hereby  authorized  to  extend  their 
track  along  Jefierson  street  from  Seventh  street  to  Thirty-third  street. 
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and  along  Seventh  Btreet  from  Oxford  street  to  Columbia  avenue,  and 
also  to  lay  a  double  track  on  Market  street  from  Ninth  street  to  Front 
street,  under  and  subject  to  all  the  restrictions,  and  with  all  the  privi- 
leges and  immunities,  mentioned  and  contained  in  the  aot  incorporating 
the  said  Union  Passenger  Railway  Company,  and  the  several  supple- 
ments thereto. 
Approved  March  13, 1872. 

Opinion  delivered  June  15,  1872,  by 

Allison,  P.  J.—In  the  matter  of  the  bills  filed  by  The  West  PhU<idelr 
phia  Passenger  Railway  Company,  and  by  Barcroft  el  al.  vs.  The  Union 
Passenger  Railway  Company^  the  court  are  unanimous  in  their  opinion 
that  an  adjournment  of  the  House  of  Representatives  for  more  than 
three  days  without  the  concurrence  of  the  Senate,  contrary  to  the  direc- 
tion of  the  17th  section  of  article  1st  or  the  Constitution,  did  not  ipso 
facto  work  a  dissolution  of  the  general  assembly.  That  this  section  is 
to  be  considered  in  connection  with  the  latter  clause  of  the  12th  section 
of  the  same  article,  which  gives  to  a  minority  of  either  House  the  power 
to  meet  from  day  to  day  and  enforce  the  attendance  of  absent  members 
in  the  manner  and  under  such  penalties  as  may  by  law  be  provided. 
This,  in  our  judgment,  contemplates  not  a  dissoldtiou  of  the  Legislature 
by  reason  of  a  majority  of  the  members  absenting  themselves  with- 
out right  from  the  legal*  place  of  meeting,  but  on  the  contrary,  means 
that  such  an  irregularity  shall  be  corrected  by  investing  a  minority  of 
the  House  with  power  to  compel  attendance  and  a  resumption  of  legis- 
lative duty.  The  wrongful  act  of  a  majority  illegally  absenting  them- 
selves from  the  place  of  meeting  for  any  reason  can  be  corrected  in  the 
manner  provided  in  the  12th  section  of  article  1. 

Upon  the  remaining  questions  presented  by  the  whole  case  as  it  now 
stands  before  us  the  court  are  divided  in  opinion. 

Judges  Peirce  and  Paxson  are  in  favor  of  dissolving  the  injunction 
upon  all  the  points  upon  which  the  plaintiffs  rest  their  case.  Judge 
Peirce,  however,  doubts  the  right  of  the  defendants  to  make  the  con- 
necting loup  at  Front  street.  And  Judge  Paxson  requests  me  to  say 
for  him  that  he  entertains  a  very  strong  doubt  upon  the  point  as  to 
whether  the  title  of  the  act  does  not  conflict  with  the  requirement  of 
the  Constitution,  which  holds  that  the  subject  of  an  act  of  assembly 
shall  be  clearly  expressed  in  the  title  of  the  act.  The  benefit  of  the 
doubt  upon  both  these  points  is  given  to  the  statute. 

Judge  Ludlow  is  in  favor  of  continuing  the  injunction  because  he 
does  not  find  in  the  act  of  March  13,  1872,  an  authority  to  connect  the 
road  of  the  defendants  at  Seventh  and  Nintli  streets  with  the  new  track 
upon  Market  street,  and  is  also  of  the  opinion  that  there  is  no  ri^ht 
given  to  make  the  proposed  connection  at  Front  street.  Eutertainmg 
serious  doubt  upon  the  question  of  the  title  of  the  act  he  reserves  bis 
judgment  upon  this  point. 

Judge  Finletter  agrees  in  opinion  with  Judge  Ludlow  that  there  is 
no  right  given  by  the  act  to  make  the  contemplated  .connection  at  the 
several  points  mentioned.  He  also  holds  that  the  act  of  1872  sns 
against  the  constitutional  requirement  that  an  act  of  assembly  shall 
contain  no  more  than  one  subject,  and  that  the  title  of  this  act  does  not 
clearly  express  the  subject  contained  in  the  act 
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I  am  with  the  plaintifl^  because  I  do  not  find  in  the  act  of  March  13, 
1872,  any  express  or  implied  power  to  run  the  track  of  the  new  road 
along  Front  street,  or  to  make  the  intended  connection  at  this  point; 
and  for  the  Airther  reason  that  the  title  of  the  act  not  only  avoids  a 
clear  expression  of  the  subject  contained  in  the  body  of  the  bill,  but 
that  it  disguises  and  conceals  it.  The  phrase  ''to  lay  additional  tracks 
of  railway,''  does  not  clearly  express  the  subject  of  establishing  a  new 
route  of  railway,  which  is  given  by  the  act  of  1872. 

Three  of  the  judges,  therefore,  are  in  favor  of  continuing  the  prelimi- 
nary injunction,  though,  as  will  be  seen,  for  reasons  which  are  not  in 
entire  accord. 

Injunction  continued. 

Theodore  Oayler  and  Oeorge  W,  Biddle,  Esqs.,  for  plaintiffi. 
Henry  M,  Phillips^  Edward  Olmstead,  Esqs.,  ^nd  Hon.  F,  Carroll 
Brewster f  for  defendants. 

[Leg.  Int.,  Vol.  29,  p.  196.] 

Election  Law. 

1.  Persons  under  treatment  at  a  hospital,  are  not  entitled  to  rote  as  residents. 

2.  Soldiers  of  the  United  States  must  nrove  residence  when  re<}uired  by  the  canvassenk. 

3.  The  names  of  soldiers  temporarily  located  in  an  election  division  need  not  be  regie* 

tered  therein. 

4.  Residence  is  accorately  defined  in  the  Constitation. 

6.  An  hotel-keeper  residing  in  another  place  should  be  registered  at  his  private  reti* 
dence. 

September  23, 1872. — In  the  matter  of  the  canvassers  of  the  Second 
division  of  the  Eighth  ward. 

The  house.  No.  911  Locust  street,  is  an  asylum  for  inebriates. 

At  the  meeting  of  the  canvassers  for  extra  assessment  appeared  five 
men  who  all  proved  their  residence  by  two  householders,  made  the 
affidavit  required  by  the  act,  and  claimed  to  be  put  upon  the  list. 

They  are  all  patients  under  treatment  at  the  asylum,  and  have  been 
there  respectivelv  from  two  weeks  to  two  mouths. 

They  have  all  been  residents  of  other  parts  »f  the  city  until  their 
removal  ta  the  asylum  for  treatment,  and.  most  of  them  are  men  of 
family. 

The  question  presented  is  as  to  the  right  of  these  men  to  be  assessed 
from  this  house.  G.  Morgan  Eldridge, 

Canvasser,  Second  division,  Eighth  ward. 

Persons  who  are  in  the  hospital  for  the  purpose  of  obtaining  medical 
^eatment  do  not  obtain  thereby  a  residence  in  such  hospital,  so  as  to  entitle 
them  to  be  registered  as  living  or  residing  therehi.  The  purpose  is  a  tem- 
porary one,  and  from  the  nature  of  the  purpose  to  be  obtained  no  resi- 
dence can  thereby  be  acquired. 

Joseph  Allison. 
I  concur  in  the  above.  James  R.  Ludlow. 

The  following  questions  were  submitted  to  the  court  and  answered  on 
September  19, 1872,  as  follows : 

I.  The  34th  section  of  the  registry  act  provides,  that  every  person 
who  shall  be  required  by  either  of  the  division  canvassers  to  prove  his 
32 
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resideDoe  in  the  diyision  in  which  he  applies  to  be  roistered,  shall  hj 
his  own  oath  and  the  affidavit  of  two  qualified  electors,  who  are  private 
householders,  prove  that  he  is  a  bona  fide  resident  of  the  division,  and  . 
that  he  will  be  a  qualified  voter.   Does  not  this  apply  to  soldiers  in  the 
armj  of  the  United  States  as  well  as  to  any  other  person.? 
I  answer  this  in  the  affirmative. 

II.  Must  not  a  soldier  of  the  United  States,  like  all  other  persona,  if 
required,  establish,  as  provided  by  section  thirty-four  of  the  registry  act, 
that  he  is  a  bona  fide  resident  of  the  division,  and  will  be  a  qualified 
voter  therein  before  his  name  can  be  placed  upon  the  registry  7 

I  answer  this  in  the  affirmative. 

III.  Should  the  name  of  a  soldier  of  the  United  States,  temporarily 
located,  but  not  intending  permanently  to  reside  in  a  division  in  which 
he  is  offered  for  registry,  be  placed  upon  the  list  of  such  division? 

I  answer  this  in  the  negative. 

IV.  What  is  necessary  to  constitute  bwia  fide  residence  in  the  State 
and  election  divisions  within  the  meaning  of  the  Constitution  and  the 
election  laws? 

This  is  answered  by  the  language  of  the  Conrtitution :  A  residence  in 
the  State  of  one  year,  and  in  the  election  division  for  ten  days  immedi- 
diately  preceding  an  election,  and  the  payment  within  two  years  of  a 
State  or  county  tax,  which  shall  have  hem  assessed  at  least  tea  days 
before  the  election. 

Joseph  Allison. 
I  concur  in  the  above  opinion.  James  R.  Ludlow, 

The  following  additional  question  was  submitted  and  answered  on 
September  20,  1872 : 

The  27th  section  of  the  act  of  1869  (registry  law)  provides  for  the 
classification  of  voters  upon  the  list,  as,  1st,  "iVtvoto  h<ni9eholder$;** 
2d,  ^'Private  residents;"  and  3d,  "Taverns"  etc 

Is  not  a  Qualified  voter,  who  is  a  private  householder  in  his  division, 
entitled  to  oe  placed  on  the  list  under  the  first  class,  and  one  who  is  a 
private  resident,  entitled  to  be  placed  under  the  second  class,  notwith- 
standing the  fact,  that  such  private  householder  or  private  resident  (as 
the  case  may  be^  may  also  keep  a  hotel,  tavern  or  restaurant^  a<  some 
other  place,  wholly  distinct  from  his  place  of  residence? 

Judge  Allison  answered :  Wherever  a  voter  lives  or  resides,  there  he 
should  be  assessed,  and  he  should  be  placed  on  the  appropriate  list^ 
according  as  he  maybe  a  "private  householder"  or  a  "private  resi- 
dent." If  he  is  a  householder,  or  a  resident  in  one  place,  and  keeps  a 
hotel,  tavern,  sailor  boarding-house  or  restaurant  in  another  place,  he 
should  be  assessed  as  of  the  place  at  which  he  keeps  house  or  at  which 
he  is  a  private  resident,  and  not  as  of  the  place  at  which  he  carriet  on 
his  business. 

Judge  Ludlow  concurred  in  this  answer. 
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datoact  of  ((mmnon  ^Itas,  ]pi)tlaM))l)i(t 

[Lejr.Iiit,  V©I.2»,p.20.] 
BiCKEL  ffB.  AUNEB. 

A  promise to  be  retpmHbU  "  for  the  contract  of  another  is  merelj  a  gvaranfee  and 

not  a  suretyship. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence* 
This  was  a  suit  against  defendant  for  one  month's  rent,  plaintiff  allege 
ing  that  defendant  became  security  for  same.  The  agreement  signed  by 
defendant  was  as  follows :  "  I,  Alfred  W.  Auner,  do  agree  to  be  respon- 
sible to  John  A.  Bickel,  or  his  assigns,  for  the  true  and  &ithful  per- 
formance of  the  above-named  contract  on  the  part  of  the  above-named 
Fannie  Eensil." 

The  defendant,  in  his  affidavit  of  defence,  stated :  That  Mrs.  Eensil 
being  a  married  woman,  could  not  execute  the  lease;  that  plaintiff  haa 
not  brought  suit  against  her;  that  plaintiff,  in  his  averment,  does  not 
state  that  all  his  remedies  against  the  lessee  have  been  exhaoated. 

Opinion  delivered  January  13, 1872,  by 

Allison,  P.  J. — Marburger  vs.  Potts,  4  Harris,  13,  and  Allen  vs. 
•  Hxibertj  13  Wright,  261,  hold  that  where  one  agrees  to  become  security 
for  another  it  is  an  original  and  direct  undertakmg.  Oilbert  vs.  Hencky 
6  Casey,  205,  decides  that  a  promise  to  be  responsible  for  the  contract  of 
another  is  a  contingent  liability,  and  becomes  absolute  by  showing  due 
and  unsuccessful  diligence  to  obtain  satisfaction  for  the  principal.  The 
undertaking  here  is  to  become  responsible  for  the  promise  of  another, 
and  is  therefore  ruled  by  the  case  of  Oilbert  vs.  Henek, 
Rule  discharged. 

John  A,  Bickel  and  Oeorge  S,  Graham,  Esqs.,  for  plaintiff. 
John  ty Byrne,  Esq.,  for  defendant 

[teg.  Int,  Vol.  29,  p.  59.] 

City  of  Phila.  vs.  The  Presbyterla.n  Bola^bd  of  Publicatioi*. 

Where  the  ashlar  or  true  line  of  buiMing  oonforme  atrietl^  to  the  line  of  the  street^ 
but  the  ornamental  parti  encroach  on  it,  an  injunction  will  not  be  granted  to  reatraio 
anch  buildinn,  eapeciall^  aa  this  haa  been  the  oustom  for  yeart,  and  CDOooila  ba^e 
not  legislated  on  the  subject. 

The  city  solicitor  it  an  independent  officer,  and  may  act  of  his  own  motSon. 

In  equity.  Opinion  delivered  February  6, 1872,  by 
Paxson,  J.— This  was  a  motion  to  contini)e  a  special  injunction.  The 
bill  charges  that  the  defendants  are  now  erectins^  a  large  granite  building 
on  the  south  side  of  Chestnut  street  below  Broad,  and  that  the  foandatioD 
wall  of  said  edifice  has  been  extended  fifteen  inches  beyond  the  line  of 
said  street,  as  the  said  line  was  regulated  by  act  of  assembly,  approved 
the  28th  day  of  April,  A.  d.  1870,  and  that  the  said  defendants  have 
constructed  a  pediment  upon  said  foundation  wall  so  extended,  and  are 
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about  to  erect  piers  and  columns  thereon,  so  that  the  line  of  said  edifice 
when  completed  will  encroach  upon  the  sidewalk,  and  will  extend  fifteen 
inches  to  the  northward  of  the  line  of  said  street,  as  regulated  by  the  act 
of  assembly  aforesaid.  The  defeqdants  have  submitted  the  affidavits  of 
John  McArthur,  Jr.,  architect  of  said  building,  and  several  others,  from 
which  it  appears  that  the  ashlar  or  true  wall  of  said  building  conforms 
strictly  to  the  line  of  said  street,  and  that  the  only  portions  of  said  build- 
ing which  encroach  thereon  are  the  ornamental  parts  and  architectural 
details  of  the  front,  such  as  columns,  pilasters,  window-headings,  door- 
jambs  and  cornices,^  which  project  over  said  line  from  six  to  fifteen 
inches. 

D.  Hudson  Shedaker,  surveyor  of  the  district,  in  his  afiidavit  says,  he 
furnished  defendants  with  the  line  of  the  street,  and  that  the  ashlar  or 
true  wall  line  of  the  front  is  beiu^  built  on  the  line  as  furnished  by  hira. 
That  there  are  several  ornamental  portions — the  front  columns  with  thin 
bars — which  project  from  the  ashlar  line  on  Chestnut  street  a  little  over 
a  foot.  For  the  purposes,  of  this  motion  we  must  consider  it  as  estab- 
lished that  the  ashlar  or  true  wall  of  the  front  of  said  building  is  upon 
the  line  of  the  street,  as  regulated  by  act  of  assembly,  and  given  to  the 
defendants  by  the  surveyor  of  the  district,  and  that  it  is  only  the  orna- 
mental portions  of  the  front  which  project  over  said  line  from  six  to 
fifteen  inches.  The  question  f  ir  our  determination  is,  whether  such 
projections  constitute  such  a  nuisance  as  requires  the  court  to  interfere 
by  injunction.  Of  our  jurisdiction  we  entertain  no  doubt  In  the  cause 
of  The  City  against  Frviay  and  Crump,  6  Phila.  R.  275,  we  held  that 
'*  any  encroachment  on  the  streets  of  the  city  of  Philadelphia  is  a  nui- 
sance, which  will  be  enjoined  at  the  suit  of  the  city." 

Referring  again  to  the  affidavits  submitted  on  the  part  of  the  defend- 
ants, it  is  stated  by  the  district  surveyor  that  for  many  years  it  has  been 
the  universal  custom  and  practice  of  builders  to  come  out  over  the  line 
with  ornamental  works,  such  as  columns,  porticos,  pilasters,  cornices, 
balconies,  window-dressings,  door-jambs,  throughout  the  cit^ ;  this  has 
especially  been  the  case  with  our  public  and  prominent  buildings,  and 
that,  before  the  institution  of  this  suit,  no  action  has  ever  been  taken 
against  any  person  coming  out  or  attempting  to  come  out  over  the  abso- 
lute fixed  lines  of  a  street  with  the  ornamental  work  of  his  buildings,  or 
architectural  additions.  John  McArthur,  Jr.,  the  architect  referred  to, 
says :  "  I  have  been  an  architect  in  this  city  for  upward  of  thirty  years, 
and  during  all  that  time  I  have  been  in  the  practice,  in  accordance  with 
the  universal  usage  and  custom  in  this  city,  of  putting  in  my  design?, 
steps,  porches,  pilasters,  balconies,  cornices,  pillars,  and  other  ornamental 
features,  projecting  more  or  less  from  the  street  line  upon  which  I  placed 
the  ashlar  or  true  wall  line  of  the  building,  and  of  having  the  building 
erected  in  accordance  with  such  designs ;  and  the  present  is  the  first 
instance  in  which  I  have  known  or  heard  of  objection  being  made,  and 
fluch,  I  have  no  hesitation  in  saving,  has  been  the  general  custom  and 
practice  with  architects  and  builaers.'^ 

The  affidavits  on  the  part  of  the  defendant  specify  a  number  of  build- 
ings, the  ornamental  portions  of  which  project  over  the  line  of  the  streets 
from  six  inches  to  four  feet  Among  them  may  be  mentioned  the  Girard 
House,  the  store  at  the  northwest  corner  of  Ninth  and  Chestnut,  the 
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Ck)DiiDental  Hotel,  the  La  Pierre  House,  tbe  store  of  Homer,  Colladay 
&  Co.,  Concert  HaJl,  the  new  offices  of  the  Pennsylvania  Railroad  Com- 
pany, Simes'  drug  store,  at  Twelfth  and  Chestnut,  and  that  of  Allen^s 
adjoining;  the  Episcopal  book  store.  Colonnade  Hotel,  stores  of  Reeve  L. 
Knight,  Samuel  R.  Phillips,  Kerr's  China  Hall,  Baily  &  Co.,  McQil- 
lum.  Crease  &  Co.,  and  others. 

The  act  of  28th  of  April,  1870,  P.  L.  1291,  referred  to,  provides  "  that 
the  south  line  of  Chestnut  street,  between  the  rivers  I)elaware  and 
Schuylkill,  shall  be  at  the  dbtance  of  five  hundred  and  thirty-nine  feet 
southward  of  the  south  side  of  Market  street.  Provided,  that  this  act 
shall  not  interfere  with  any  buildings  now  erected  on  the  south  side  of 
Chestnut  street" 

This  act  is  awkwardly  worded,  but  the  manifest  effect  of  it  is  to  widen 
Chestnut  street  by  takine  off  five  feet  from  the  prof>erty  on  the  south  side 
thereof,  with  a  saving  clause  as  to  buildings  now  in  existence.  As  the 
edifice  now  in  process  of  construction  by  the  defendants  is  not  strictly 
a  new  building,  but  the  alteration  of  an  old  one,  with  an  additional  or 
new  building  in  the  rear,  and  a  pew  front  on  Chestnut  street,  it  may  be 
questioned  whether  it  does  not  come  within  the  saving  clause  of  the  acl 
of  assembly  above  cited.  The  said  building,  before  the  alterations  were 
commenced,  stood  upon  the  old  line  of  Chestnut  street,  and  the  defend-^ 
ante  have,  in  making  said  alterations,  fallen  back  to  the  new  line  as  to 
everything  but  the  ornamental  portionsl 

But  there  are  other  considerations  which  weigh  with  us  in  the  deter-> 
mination  of  this  case.  In  order  to  have  an  intelligent  understanding  of 
it,  we  must  glance  at  the  legislation  upon  the  subject  The  forty-fifth 
section  of  the  act  of  the  18th  of  February,  1769  (Smith's  Laws,  vol.  1, 
p.  301),  provides  that  "  whereas  by  late  extraordinary  encroachments 
of  the  cellar-doors,  steps  and  windows,  bulks,  and  other  encroachments 
•f  the  said  streets  and  other  encumbrances,  the  said  streets  are  greatly 
obstructed,  and  by  a  number  of  spouts  or  gutters  set  at  the  eaves  of  pent- 
houses and  other  places  in  the  said  streets,  large  collections  of  water  are 
discharged  in  rainy  seasons  on  persons  passing  near  the  same:  Be  it, 
therefore,  further  enacted,  that  if  any  person  or  persons  shall  hereafter 
make  and  set  up,  or  shall  cause  to  be  made  and  set  up  in  any  street  of  fifly 
feet  wide  or  upward,  within  the  said  city,  any  porcn,  cellar-door  or  step 
which  shall  extend  beyond  the  distance  of  four  feet  three  inches  into 
such  street,  or  a  proportionate  distance  into  any  narrower  street,  when 
the  same  shall  be  made  or  set  up ;  and  if  any  person  shall  hereafter 
make  and  set  up,  or  cause  to  be  made  and  set  up  any  bulk,  jut-window 
or  encumbrance  whatsoever,  whereby  the  passage  of  any  street  shall  be 
obstructed,  or  shall  so  place  or  cause  to  be  placed  any  spout  or  gutter, 
whereby  the  passage  of  any  street  shall  be  obstructed,  or  shall  be  so 
placed,  or  caused  to  be  placed,  any  spout  or  gutter  whereby  the  passage 
of  any  street  shall  be  incommoded,  every  person  offended,"  etc. 

The  fort}r-eighth  section  of  the  same  act  provides :  "  That  nothing  con4 
tained  herein  snail  be  deemed,  taken  or  construed  to  prevent  any  person 
or  persons  to  set  up  or  place  any  such  sign,  signboard,  pole  or  othev 
device  or  thing  aforesaid  against  the  wall  of  their  several  dwellings,  so 
that  the  same  shall  not  project  or  extend  into  the  said  streets,  lanes  ox 
alleys  more  than  six  inches.*' 
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This  was  the  first  legislation  on  the  sutgect,  and  was  induced,  as  the 
preamble  to  the  section  first  quoted  clearly  shows,  by  extraordinaijr 
encroachments  of  various  kinds  upon  the  streets  of  the  city,  at  the  same 
time  clearly  recognizing  some  encroachment  upon  the  line  of  the  street 
for  certain -purposes,  and  defining  the  extent  to  which  such  encroach- 
ments might  thereafter  go. 

This  was  followed  by  the  act  of  the  15th  of  April,  1828  (P.  L.  626), 
which  repealed  the  forty-seyenth  section  of  the  act  of  the  18th  of  Feb* 
ruary,  1769,  above  cited,  as  to  signs,  and  conferriog  on  select  and  com« 
mon  councils  of  the  city  of  Philadelphia  the  power  to  regulate  by 
<Mrdinance  from  time  to  time,  and  to  establish  such  and  so  many  rules 
and  regulations  as  to  them  may  seem  expedient  for  the  better  regulation 
of  porches,  porticos,  benches,  doorsteps,  railings,  bulks  or  jut-windows, 
areas,  cellar-doors  and  cellar-windows,  signs,  sign-posts,  boards,  poles^ 
frames,  awnings,  awning^posts,  or  other  device  or  projection  over,  under, 
into  or  otherwise  occupying  the  sidewalk  or  otlier  portion  of  any  of  the 
streets,  lanes  and  alleys,"  etc. 

The  fourth  section  repeals  so  much  of  the  said  act  of  1769  as  is  sup- 
plied. Then  follows  ordinances  of  councils  of  September  23,  1864 
(Dig.  Ord.,  p.  192),  defining  what  shall  be  nuisances,  the  tenth,  eleventh 
and  twelfth  sections  of  which  refer  to  projections.  By  the  said  section 
it  is  declared  to  be  a  nuisance :  First  To  extend  or  project  from  any 
dwelling  or  building,  except  inns,  any  signboard,  pole  or  other  device, 
to  denote  or  show  me  place  of  business,  or  the  merchandise  or  things 
which  ithe  occupant  thereof  has  to  dispose  of,  into  or  over  any  of  the 
footways  of  any  street  of  this  city,  below  the  top  of  the  first  story  to  a 
greater  extent  than  four  feet  three  inches  on  any  of  the  other  parts  of 
each  building.  Second.  To  place  or  maintain  any  cellar-door,  porch  or 
steps,  which  shall  extend  more  than  four  feet  six  inches  into  any  f(K>t- 
way  of  any  street  of  fifty  feet  wide  or  upward,  of  a  proportionate  dis- 
tance, into  any  footway  in  any  street  ot  less  width  than  fifty  feet.  Third. 
To  set  up  or  maintain  any  fence  beyond  the  building  line ;  or  any  rail- 
ing, except  around  excavated  areas  now  existing,  so  as  to  reduce  the 
footways  of  streets  of  one  hundred  and  ten  feet  and  over  in  width  to 
%  width  of  less  than  sixteen  feet ;  of  eighty  feet  streets  to  a  width  of 
less  than  fourteen  feet;  or  sixty  feet  streets  to  a  width  of  less  than 
twelve  feet ;  or  streets  of  fifty  feet  in  width  to  a  width  of  less  than  tea 
feet ;  and  of  all  streets  of  a  less  width  than  fifty  feet  to  a  width  of  less 
than  eight  feet;  or  to  project  any  bulk  window  more  than  one  foot 
into  the  footway  beyond  the  building  line ;  or  to  put  up  after  sunset 
and  before  sunrise  any  awning  below  the  level  of  the  light  in  any  public 
lamp. 

This  is  all  the  legislation  upon  this  subject  The  legislature  having 
in  terms  conferred  upon  councils  the  power  to  regulate  the  whole  matter 
of  projections,  that  bodv,  as  we  have  seen,  proems  to  act  upon  it,  and 
has  declared  certain  things  public  nuisances;  but  councils  have  not 
anywhere  said  that  these  ornamental  projections  added  to  the  ashlar 
line  of  a  building  are  nuisances.  This  is,  perhaps,  of  some  importance 
when  we  bear  in  mind  that  at  the  time  when  the  ordinance  of  1864  was 
passed,  and  for  years  before,  it  was  the  custom  of  builders  to  project 
such  ornamental  work  over  the  line  of  the  street   This  was  done,  too. 
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without  a  word  of  objection  on  the  part  of  the  building  inspectors,  citj 
surveyors,  councils,  or  other  city  officials. 

While  such  a  course  of  action  on  the  part  of  builders  does  not  mtkkt 
such  a  custom  as  would  prevent  councils  from  prohibiting  it,  neverthe- 
less the  silence  of  councils  in  regard  to  it  when  the  practice  was  well 
known,  and  the  acquiescence  in  it  by  the  city  authorities  for  so  long  a 
time,  would  seem  to  furnish  a  solid  reason  why  this  court  should  not 
interfere  by  special  injunction  in  a  case  where  the  building  has  already 
been  commenced. 

The  whole  subject  properly  belongs  to  the  city  ooundls.  It  is  compe- 
tent for  them  to  so  legislate  as  to  cover  the  whole  ground,  and  leave  ik% 
public  in  no  doubt  as  to  what  the  rights  and  duties  of  the  builders  ar« 
in  the  premises.  So  far  as  they  have  acted,  the  necessity  of  some  pro* 
jection  is  recognized.  Steps  and  porticos  are  allowed  to  project  four 
leet  six  inches. 

If  the  strict  rule  contended  for  here  were  adopted,  it  would  result  in 
the  shaving  off  of  every  door,  window-head  and  cornice,  projecting  over 
the  line  of  the  street  For,  if  they  do  not  interfere  with  the  foot  pas* 
senger,  they  may  perhaps  limit  the  light  and  air. 

It  was  objected,  upon  the  argument,  that  the  city  solicitor  filed  this 
bill  of  his  own  motion,  without  any  action  on  the  part  of  the  building 
inspectors,  councils,  or  other  authorities,  upon  the  complaint  of  Albert 
H.  Mershon,  who  owns  the  store  adjoining  the  one  in  question.  The 
injunction  affidavit  was  made  by  Mr.  Mershon,  and  it  is  stated  in  the 
affidavit  upon  the  part  of  the  defendants  that  the  ornamental  p^rts  of 
Mr.  Mershoo's  own  building,  recently  erected,  projects  beyond  the  said 
line  of  the  street 

It  was  conceded  that  the  bill  was  filed  by  the  city  solicitor  of  his  owa 
motion,  after  complaint  made  by  Mr.  Mershon,  with  the  qualificatMB 
that  it  was  subsequently  approved  by  the  mayor. 

We  do  not  propose  to  decide  the  case  upon  this  ground,  nor  do  we 
feel  disposed  to  criticise  the  action  of  the  city  solicitor  in  commencing 
these  proceedings.  Vigilance  on  the  part  of  public  officers  in  protect- 
ing the  interests  of  the  city  is  becoming  of  so  rare  occurrence  that  we 
prefer  to  commend,  rather  than  to  disparage  such  action.-  And  it  must 
not  be  forgotten  that  the  officer  referred  to  is  not  solicitor  of  councile 
or  of  any  of  the  departments  of  the  city  of  Philadelphia;  and  while  it  is 
his  official  duty  to  answer  questions  of  law  properly  submitted  to  htm 
by  such  departments,  and  in  certain  cases  to  institute  legal  proceedings 
under  their  direction,  yet  it  is  equally  true  that  in  other  cases  he  may 
not  only  act  independently  of  the  mayor  and  councils,  but  that  circum- 
stances may  arise  which  would  justify  the  city  solicitor  to  employ  all 
the  power  of  his  department  to  protect  the  city  against  the  acts  or.omis* 
sions  of  the  other  departments  of  the  municipality. 

Injunction  dissolved. 

George  D.  Budd,  Esq.,  and  Oen,  Charles  H,  T,  CoUis,  for  plaintiffi 
Saimuel  C.  Perkins  and  Oearge  Jwikin,  Esqs.,  for  .defendant 
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[Leg.  Int^  Vol.  29,  p.  92.] 

Commonwealth  to  the  use  of  the  Guardlanb  of  the  Poob  v$, 
John  Finslheimeb. 

A  Jadgmeot  of  an  alderman  for  the  penalty  for  "  violatins;  the  first  and  second  aectioni 
of  the  act  of  assembly,  passed  Feoruary  25,  1855,"  will  not  be  sustained. 

The  record  of  ihe  alderman  must  show  that  there  was  some  evidence  of  th«  acts  ocm- 
Btituting  the  offence. 

OpinioD  delivered  March  16,  1872,  by 

Paxbon,  J. — This  was  a  certiorari  to  Alderman  Jennings  (Twenty- 
ninth  Ward).  As  we  are  obliged  to  reverse  this  iadgmeut,  we  will 
indicate  briefly  the  grounds  of  our  decision.  We  do  so,  because  it  is 
quite  possible  there  may  be  other  cases  depending  upon  the  same  prin- 
ciple. The  defendant  was  sued  before  the  alderman,  and  judgment 
rendered  against  him,  as  we  are  informed  by  the  transcript,  "  for  viola- 
tion of  an  act  of  assembly  passed  February  25,  1855,  entitled,  an  act  to 
prevent  the  sale  of  intoxicating  liquors  on  the  first  day  of  the  week, 
commonly  called  Sunday,  particularly  for  the  violation  of  the  first  and 
second  sections  thereof,  on  Sunday,  January  21,  1872.*' 

This  is  all  the  information  furnished  by  the  alderman's  transcript  as 
to  the  nature  of  the  offence  committed  by  the  defendant  That  it  is  not 
enough,  is  well  settled.  When  a  suit  is  instituted  for  the  penalty 
incurred  by  the  violation  of  a  specific  law,  the  record  must  show  in 
what  respect  the  law  has  been  violated.  Ocmmonwealth  vs.  Fiegle^  2 
Phila.lEleps.  215.  It  is  not  enough  to  charge  in  general  terms  that  the 
defendant  has  violated  a  particular  law.  The  record  must  show  the 
particular  act  which  it  is  alleged  the  defendant  has  committed,  other- 
wise the  court  could  not  decide  upon  certiorari  whether  such  act  was  a 
violation  of  the  law  referred  to.  The  first  section  of  the  act  of  25th  of 
February,  1855,  prescribes  against  two  distinct  offences,  viz. : 

1.  To  sell,  trade  or  barter  in  any  spirituous  or  malt  liquors,  wine  or 
cider,  the  first  day  of  the  week,  commonly  called  Sunday. 

2.  For  the  keeper  or  keepers  of  any  hotel,  inn,  tavern,  ale-house,  beer- 
house, or  other  public  house  or  place,  knowingly  to  allow  or  permit 
any  spirituous  or  malt  liquors,  wine  or  cider,  to  be  drank  on  or  within 
the  premises  or  house  occupied  or  kept  by  such  keeper  or  keepers,  his, 
her,  or  their  agents  or  servants,  on  the  first  day  of  the  week. 

Which  of  these  offences  did  this  defendant  commit?  We  look  at  the 
alderman's  transcript  in  vain  for  any  information  upon  this  subject 
But  this  record  is  defective  for  the  further  reason  that  it  does  not  appear 
thereby,  where  the  alleged  offence  was  committed.  It  should  appear  that 
it  was  done  within  the  jurisdiction  of  the  alderman.  «The  record  is  also 
informal  in  other  respects,  particularly  in  its  statement  of  the  plaintiff^s 
name  and  the  parties  for  whose  use  suit  is  brought,  and  in  not  stating 
with  certainty  when  the  summons  was  returnable.  But  we  decide  the  case 
upon  the  ground  first  above  named. 

The  exceptions  are  sustained  and  the  judgment  of  the  alderman 
reversed. 

J,  Quinty  Hunsicker,  Esq.,  for  plainti£ 
Oeorge  A  Eark  for  defendant 
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In  thb  Matter  of  thb  Eagle  Beneficial  Abbociatiok. 

The  holder  of  real  estate  subject  to  a  mortgage,  is  bonnd  only  to  the  condition  stated 
in  the  recital  contained  in  the  mortgage.  A  mortgage  recited  **  lawf\il  money/'  the 
bond  was  for  **  lawful  silver  money : "  Held,  payable  in  lawful  money  of  any 
description. 

Opinion  delivered  March  16,  1872,  by 

FiNLETTER,  J. — This  case  is  presented  in  the  form  of  a  rule  to  show 
cause  why  the  society  should  not  satisfy  a  mortgage  upon  payment  of 
the  principal  in  legal  tender  notes. 

The  association  are  the  assignees  of  a  bond  and  mortgage,  dated 
April  7,  1831.  The  bond  is  in  "  the  sum  of  $3000  lawful  silver  money 
of  the  United  States  of  America,  conditioned  for  the  payment  of  the 
just  and  full  sum  of  $1500  of  like  latvful  money."  The  mortgage  recites 
as  follows:  ''Whereas  the  said  R.  O.,  in  and  by  a  certain  obligation, 
bearing  even  date  herewith,  standeth  bound  unto  the  said  J.  6.  in  the 
sum  of  $3000  lawful  money  of  the  United  States,  conditioned  for  the 
payment  of  $1500  of  like  lawful  money,  etc,  as  in  and  by  the  said 
recited  obligation  and  the  condition  thereof,  relation  being  thereunto 
had  may  mere  fully  and  at  large  appear."  The  defeasance  clause  says, 
'*  provided,  etc.,  the  said  R.  O.  shall  pay  or  cause  to  be  paid,  etc,  the 
aforesaid  debt  or  sura  of  $1500." 

It  must  be  conceded  that  the  present  owner,  of  the  land  holds  it  subject 
to  the  liability  which  may  arbe  under  the  mortgage,  which  is  defined 
and  fixed  by  the  recital  and  the  proviso  in  the  clause  of  the  defeasance. 
The  bond  is  no  part  of  the  obligation  or  undertaking  of  the  mortgagor 
80  far  as  the  land  is  concerned,  unless  it  be  expressly  recited  in  the 
mortgage    Upon  what  principle  then  should  the  bond  be  admitted  to 


It  is  contended  on  the  authority  of  Oroft  vs.  Webster,  4  Rawle,  255, 
and  subsequent  authorities,  that  the  bond  is  the  principal  debt,  and  the 
mortgage  only  a  collateral  security ;  and  that  the  holder  of  the  bond 
and  mortgage  cannot  be  called  unon  to  yield  up  the  collateral  security 
before  the  principal  debt  (the  bond)  thereby  secured  is  fully  paid. 

This  is  a  misapprehension  of  the  character  of  a  mortgage,  and  of  the 
authorities  cited.  The  principle  asserted  in  Oroft  vs.  Webster  is,  that  the 
motgagee  takes  no  interest  in  the  land  by  virtue  of  the  mortgage,  and 
holds  it  as  a  bare  security  for  the  money  or  condition  therein  contained. 
Kennedy,  J.  says,  "  a  mortgage  in  Pennsylvania  is  literally  and  legally 
now  understood  to  be  but  a  bare  security  for  the  payment  of  the  money 
or  performance  of  other  acts  therein  contained,  and  at  most  is  only  a 
chose  in  action.  If  the  mortgagee  held  a  real  interest  under  the  mort- 
gage in  the  land,  either  of  an  equitable  or  legal  character,  it  would  be 
the  subject  of  execution.  But  it  was  ruled  by  this  court,  in  Bickert  vs. 
Madeira,  1  R.  325,  that  the  interest  of  the  mortgagee,  whether  the  mort- 
gage was  legal  or  equitable,  could  not  be  taken  in  execution."  Whilst, 
therefore,  a  mortgage  is  a  security,  it  is  a  security  only  for  the  payment 
of  the  money  therein  mentioned.  It  is  not  a  collateral  security  for  the 
money  mentioned  in  the  bond;  nor  is  the  bond  the  principal  debt 
The  bond  is  the  subordinate  debt  and  is  merged  pro  tanto  in  the  higher 
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security — the  mortgage — as  it  would  be  merged  in  a  judgment  obtained 
upon  it. 

Even  if  the  mortgage  should  be  regarded  as  collateral  for  the  pay- 
ment of  the  bond,  the  laud  bound  by  the  mortgage  would  be  liable  only 
to  the  exteut  of  the  liability  of  the  mortgage  itself.  The  mortgagee 
would  be  compelled  to  satisfy  the  mortgage  upon  the  payment  of  its 
obligations.  A  collateral  security  is  responsive  only  to  its  own  condi- 
tions and  not  to  any  other.  If  a  pei-son  hold  the  promissory  notes  of  A 
and  B  for  $500  each,  as  collateral  security  for  the  payment  of  the  note 
of  C  for  $1000,  will  not  either  A  or  B  be  entitled  to  receive  hb  note  upon 
payment  of  $500? 

It  was  further  contended  that  "  the  mortgage  reciting  a  certain  bond 
was  notice  to  every  purchaser  of  the  property  of  the  existence  of  the 
bond,  and  it  was  his  duty,  if  he  wanted  to  know  the  character  of  the 
bond,  to  seek  information  as  to  its  character,  the  property  heme  bound 
as  security  for  the  performance  of  the  conditions  of  the  bond. '  This 
would  be  so  if  the  mortgage  stipulated  to  pay  the  money  mentioned  in 
the  bond.  But  if  the  mortgage  calls  for  the  payment  of  a  specific  sum 
and  no  more,  the  purchaser  of  the  land  was  not  bound  to  look  beyond 
the  mortgage.  That  was  the  instrument  which  created  the  lien  upon 
the  land.  He  was  not  required  to  look  into  a  subordinate*  instrument 
for  any  condition  which  necessarily  merged  in  the  higher  security. 
Even  if  he  had  seen  the  bond  he  would  have  had  the  right  to  suppose 
that  the  obligee  had  waived  or  cancelled  the  specific  conditions  of  the 
bond  in  consideration  of  the  higher  and  better  security  of  the  mortgage. 

The  mortgagee  is  bound  by  the  recitals  in  the  mortgage.  He  under- 
takes to  state  the  amount  and  kind  of  money  mentioned  in  the  bond, 
when  he  places  the  mortgage  of  record,  and  will  be  held  to  have  stated 
it  truly.  If  he  errs  therein  he  must  suffer  the  consequence,  and  not  the 
innocent  purchaser  who  has  relied  upon  the  notice  which  he  found  upon 
the  record. 

The  requirement  of  the  mortgage  in  this  ease  will  be  satisfied  by  law- 
ful money  of  the  United  States  of  any  description. 
Rule  absolute. 

J.  Duross  O'Bryan,  Esq.,  for  rule. 
Josq>h  B.  Bhoada,  Esq.,  contra. 

[Leg.  Int.,  Vol.  20,  p.  109.] 

Appeal  op  Samuel  B.  Bailey  from  the  Decision  op  the  Boabd 
OP  Port  Wardens  op  the  City  op  Philadelphia. 

1.  The  court  will  not  sanction  th«  act  of  the  board  of  wardens  in  granting  a  license  to 

erect  movable  platforms. 

2.  It  is  inequitable  to  the  rights  of  acyoining  dock-owners,  to  oortail  the  width  of  tkeir 

docks  by  such  structures.  • 

On  October  3,  1870,  the  board  of  port  wardens  granted  a  license  to 
Philip  Fitzpatrick  to  erect  a  wooden  platform  alongside  of  his  wharf,  at 
Catharine  street  On  October  23,  1870,  the  present  appellant  being  the 
adjoining  owner,  filed  a  bill  in  the  Bupreme  Court  for  an  injunction  to 
restrain  the  erection,  the  time  for  appeal  (thirty  days),  haVine  expired, 
and  there  being  an  allegation  of  waut  of  notice  to  Mr.  Bailey,  upon 
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February  4, 1871,  Judge  Sharawood  delivered  an  opinion  (vol.  28  Leg. 
Int,  p.  77)  allowing  the  bill  to  be  amended  by  making  the  board  of  war- 
dens codefendauta,  at  the  same  time  suggesting  an  application  to  the 
board  to  reopen  the  decision  and  rehear  the  case.  This  was  acquiesced 
in  by  all  parties.  The  board  heard  both  sides  fully  in  person,  and 
through  counsel,  and  on  April  3,  1871,  confirmed  their  former  decision, 
and  issued  a  new  license  to  Philip  Fitzpatrick,  whereupon  Samuel  B. 
Bailey  appealed. 

The  petition  stated :  "  That  the  board  of  port  wardens  for  tbe  port  of 
Philadelphia,  on  the  3d  day  of  April,  1871,  granted  to  Philip  Fitz- 
patrick, his  heirs  and  assigns,  authority  to  build  a  temporary  platform 
eighteen  feet  wide,  extending  eastwardly  from  the  bulk-head  sixty-three 
feet  four  inches  to  the  end  of  the  old  pier,  on  the  north  side  of  the  pres- 
ent pier,  situated  near  Catharine  street,  Delaware  river ;  provided  the 
said  Philip  Fitzpatrick  agrees  to  waive  all  his  rights  to  that  portion  of 
the  dock  opposite  to  the  said  platform,  and  give  to  S.  B.  Bailey  the  free 
and  exclusive  ri^ht  to  the  use  of  the  dock  as  long  as  the  platform 
remains  built ;  and  further  provided,  the  said  platform  to  be  removed  b^ 
Philip  Fitzpatrick,  his  heirs,. executors,  administrators,  or  assigns,  at  hia 
or  their  cost  and  expense,  within  thirty  days  after  due  notice  be  given 
80  to  do,"  as  appears  by  an  exemplification  of  the  license. 

And  your  petitioner  further  showeth  that,  being  much  aggrieved  by 
said  decision,  he  has  appealed  from  said  decision  in  accordance  with  **  a 
further  supplement  to  an  act  passed  March  19,  1803,  to  establish  a 
board  of  wardens  of  the  port  of  Philadelphia,  and  for  other  purposes," 
approved  April  8, 1868,  and  in  further  pursuance  thereto  he  presents 
this  petition  setting  forth  the  grounds  of  his  complaint 

And  your  petitioner  further  showeth  that  he  is  seized  in  fee  of  a 
wharf  one  hundred  and  eighty  feet  in  length,  next  adjoining  on  the 
north  the  pier  of  the  above-named  Philip  Fitzpatrick,  and  between 
which  piers  there  is  a  dock  only  fifty  feet  in  width. 

And  your  petitioner  further  showeth  that,  by  section  28  of  an  act 
approved  February  2, 1854,  P.  L.  27,  it  is  enacted  that  it  shall  be  the  dutv 
of  the  councils  of  the  city  of  Philadelphia,  "  after  the  requisite  sound- 
ings and  surveys  shall  hare  been  made,  to  fix  the  lines  beyond  which  no 
wharf  or  pier  shall  be  constructed,  and  to  keep  the  navigable  water 
within,  tire  said  city  forever  open  and  free  from  obstruction.  The  coun- 
cils shall  authorize  the  construction  of  wharves  upon  a  plan  and  scale 
to  meet  the  demands  of  commerce,  keep  the  same  and  the  avenues  lead- 
ing tliereto  open  and  free  from  obstruction,  ....  and  may  enact  ordi- 
nances for  the  purposes  in  this  section  mentioned." 

That  said  councils  in  the  performance  of  said  duty  imposed  upon 
them  as  above,  by  "  an  ordinance  to  fix  the  lines  on  the  Delaware  river^ 
between  Frankford  creek  on  the  north,  and  the  Point  house  wharf  on 
the  south,  beyond  which  no  wharf  or  pier  shall  be  constructed,"  passed 
December  4,  1856  (Ord.  of  1856,  p.  299),  did  establish  the  line  required 
by  said  act  of  1854,  and  which  said  line,  as  established,  was  recognized 
by  section  3  of  an  act  of  April  15, 1858,  P.  L.  275,  and  by  said  ordi- 
nance did  further  ordain  and  enact : 

"  Section  3.  It  shall  not  be  lawful  to  extend  an^  wharf  now  built,  or 
construct  any  new  wharf,  except  in  accordance  with  the  following  pro- 
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visions,  viz. :  each  and  every  wharf  shall,  when  extended  to  or  near  the 
wharf  line  hereby  established,  consist  of  a  solid  pier  not  less  than  forty 
feet  in  length,  ....  to  be  supported  on  piles  extending  to  the  elevation 
of  low  water,  upon  which  shall  rest  the  crib  of  the  wharf;"  and  by  sec- 
tion 4  it  is  enacted  that  **  no  new  wharf  shall  be  erected  on  the  Dela- 
ware front  that  shall  not  have  clear  dock  roam  on  each  side  appertaining 
to  such  particular  wharf  of  forty  feet  iu  width." 

And  your  petitioner  further  showeth,  that  the  platform  authorized  as 
aforesaid,  would,  if  built,  leave  only  thirty  feet  of  the  dock  or  water 
surface  between  the  wharf  of  your  petitioner  and  said  platform,  and 
that  the  same  would  not  be  a  solid  structure  as  requirea  by  the  ordi- 
nance above  cited. 

Your  petitioner  therefore  assigns  the  following  grounds  of  complaint : 

I.  That  he  is  advised  that  the  board  of  wardens  have  no  power  to 
authorize  the  erection  of  a  platform  into  the  river  Delaware. 

II.  That  he  is  advised  that  the  board  of  wardens  have  no  power  to 
authorize  structures  in  the  river  Delaware  which  contemplate  removal 
on  notice. 

III.  That  he  is  advised  that  the  board  of  wardens  have  no  power  to 
authorize  the  erection  and  building  of  a  platform  removable  on  notice, 
unless  there  shall  be  appertaining  thereto  forty  feet  of  dock  or  water 
surface  on  the  side;  whereas,  said  platform,  if  built,  will  have  only 
thirty-two  (32)  feet. 

I V.  That  he  is  advised  that  the  board  of  wardens  have  no  power  to 
impose  the  conditions  which  are  contained  in  the  provisos  accompany- 
ing said  license. 

V.  That  said  platform,  if  built,  will  increase  the  perils  of  navigation 
to  vessels  coming  into  the  dock  of  your  petitioner,  and  by  making  the 
approach  less  easy,  will  diminish  the  value  of  his  said  dock  and  pier. 

Your  petitioner  therefore  prays  your  honors  that,  after  proceeding  in 
such  manner  as  conformable  to  the  act  under  which  this  petition  is  pre- 
sented, that  such  order  shall  be  made  as  your  honors  may  think  said 
board  of  wardens  should  have  made  on  the  application  of  the  said 
Philip  Fitzpatrick  for  authority  to  build  such  platform." 

Opinion  delivered  March  23, 1872,  by 

Peirce,  J. — This  appeal  is  from  the  decision  of  the  port  wardens,  in 
granting  the  following  license  to  Philip  Fitzpatrick : 

"Itnow  all  men  by  these  presents :  That  at  a  meeting  of  the  board  of 
wardens  for  the  port  of  Philadelphia,  held  at  this  office,  in  the  city  of 
Philadelphia,  on  the  third  day  of  April,  A.  d.  1871,  the  said  board  of 
wardens  by  the  authority  vested  in  them  by  the  laws  of  the  United 
States  and  the  laws  of  the  Commonwealth  of  Pennsylvania,  authorized, 
and  by  these  presents  do  authorize  Philip  Fitzpatrick,  his  heirs,  execu- 
tors, administrators  or  assigns,  to  build  a  temporary  platform  eighteen 
feet  wide,  extending  eastwardly  from  the  bulk-head  sixty-three  feet  four 
inches  to  the  end  of  the  old  pier  on  the  north  side  of  the  present  pier, 
situated  near  Catharine  street,  Delaware  river:  Provided,  the  said  Philip 
Fitzpatrick  agrees  to  waive  all  his  rights  to  that  portion  of  the  dooK 
opposite  to  the  said  platform,  and  give  to  S.  B.  Bailey  a  free  and  exclu- 
sive right  to  the  use  of  the  dock  as  long  as  the  platform  remains  built: 
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And  further  provided^  The  said  platform  to  be  removed  by  Philip  Pitz- 
patrick,  his  heirs,  executors,  administrators  or  assigns,  at  his  or  their 
cost  and  expense,  within  thirty  days  after  notice  be  given  by  the  authori- 
ties so  to  do.  Subject  to  the  laws  of  -the  State  of  Pennsylvania,  ordi- 
nances of  the  city  councils,  rules  and  regulations  of  the  board  of  wardens 
for  the  port  of  Philadelphia. 

"  The  materials  and  construction  of  said  platform  to  be  approved  by 
the  wardens,  and  three  days*  notice  to  be  given  in  writing  to  the  officers 
of  the  board  previous  to  the  sinking  of  the  same." 

The  appellant,  Samuel  B.  Bailey's  wharf,  is  the  wharf  next  north  of 
Philip  Fitzpatrick's  wharf.  Its  length  on  the  side  of  Fitzpatrick's  is 
one  hundred  and  eighty-one  feet  or  more.  The  width  of  the  dock 
between  Bailey's  wharf  and  Fitzpatrick's  wharf,  for  sixty-three  feet  of 
the  distance,  at  the  point  where  the  proposed  platform  was  to  be  erected, 
is  fifty  feet  eight  inches,  and  for  the  remainder  of  the  distance  is  over 
seventy  feet.  The  proposed  platform  would  reduce  the  width  of  the 
dock  for  sixty-three  feet  of  its  length  at  the  west  end,  to  thirtv-two  feet 
eight  inches.  And  Fitzpatrick  proposes  to  relinquish  to  inailey  the 
exclusive  use  of  this  portion  of  tne  dock.  The  appellant  objects  that, 
reducing,  the  width  of  the  dock  sixty-three  feet  of  its  length  to  thirty- 
two  feet  eight  inches,  is  depriving  him  of  the  use  of  his  wharf  for  vessels 
of  a  large  class  for  its  whole  length.  We  think  that  the  evidence  sustains 
this  view  of  the  case.  The  testimony  shows  that  the  dock,  as  it  now  exists, 
will  accommodate  a  vessel  of  forty-five  feet  breadth  of  beam  ;  but  ifthe 
platform  were  erected,  a  vessel  of  that  size  could  not  lie  at  the  wharf 
without  projecting  her  stem  into  the  stream  some  distance  beyond  the 
end  of  the  wharf,  at  the  risk  of  being  run  into  by  passing  vessels,  and 
by  the  ice  in  the  winter  season.  These  wharf-owners  have  concurrent 
rights  in  the  dock,  and  to  deprive  one  of  the  lawful  use  of  the  dock  and 
wharf,  that  another  may  have  more  room  for  the  storage  of  cargo,  seems 
so  inequitable,  if  not  illegal,  that  it  cannot  be  justified. 

The  proposed  platform  appears,  also,  to  be  in  violation  of,  or  not 
within  tne  provisions  of  the  city  ordinance  of  December  4,  1856,  which 
directs  in  what  manner  wharves  shall  be  constructed.  And  is  clearly 
against  the  policy  of  the  law,  as  is  indicated  by  the  act  of  34th  of  March, 
1832,  which  directs  the  mayor,  aldermen  and  citizens  of  Philadelphia 
to  require  all  platforms  projecting  into  the  rjver  Delaware,  and  sup- 
ported on  piles,  pillars  or  piers,  to  be  removed ;  and  to  prohibit  the 
construction  in  future  of  any  such  projecting  platforms.  Though  this 
act,  when  pamed,  was  applicable  only  to  the  old  city  proper,  it  clearly 
indicates  the  policy  of  the  legislature  respecting  such  structure. 

It  is  not  necessary,  however,  to  decide  the  power  or  authority  of  the 
port  wardens  to  authorize  such  a  structure.  In  our  opinion,  it  is  so 
clearlv  against  equity,  and  the  right  of  the  appellant,  that  this  appeal 
must  be  sustained. 

Decision  of  the  port  wardens  reversed,  and  the  appellee  ordered  to 
pay  the  costs. 

David  W,  Sellers  and  James  W.  Paid,  £sqs.,  for  appellant. 
Peirce  Archer,  Jr.,  and  William  3L  Hirst,  Esqs.,  for  appellees. 
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[Leg.  Int.,  Vol.  29,  p.  109.] 
A^HTON  VS.  GlABS. 
Defendant  la  entitled  to  claim  ex*emption  nnder  an  attachment  execution. 
Opinion  delivered  March  30, 1872,  by 

Paxson,  J. — ^Tbia  was  a  rule  to  sbow  cause  wbj  the  claim  of  tbe 
defendant  to  exemption  should  not  be  allowed  nunc  pro  tune,  as  against 
the  attaching  creditor.  That  a  defendant  is  entitled  to  exemption  upon 
an  attachment  sur  judgment  is  well  settled.  The  latter  is  strictly  execu- 
tion process,  and  this  plastic  form  has  been  inooi^rated  into  our  law, 
iu  order  to  render  the  process  more  searching  than  the  ordinary  form 
of  execution.  But^  it  is  alleged  that  the  record  h^  shows  no  claim. to 
exemption,  and  that  as  there  is  now  judgment  against  tbe  garnishee,  it 
is  too  late  to  come  in  and  make  the  claim.  SirouM  vs.  Becker,  8  Wr.  206 ; 
Blair  vs.  Steineman,  2  P.  F.  Smith,  428 ;  Zmmerman  vs.  Brines,  14  Wr. 
535 ;  and  Euskunnik  vs.  Sioope,  Legal  Gaz.  R.  213.  But  the  deposi- 
tions show  that  prior  to  the  return  of  the  attachment,  the  claim  for 
exemption  was  duly  served  upon  the  sheriff*,  and  that  deputy  sheriff 
Stokes  stated  that  he  would  not  allow  the  claim  unless  he  received  $20 
in  advance.  The  sum  in  the  hands  of  the  garnishee  is  but  $55.  We 
think  the  claim  was  in  the  time.  The  defendant  is  not  to  be  deprived 
of  his  exemption  by  either  the  carelessness  or  the  cupidity  of  a  deputy 
sheriff.  It  was  urged  that  the  defendant  is  not  injured,  as  he  has  his 
action  against  the  sheriff.  But  to  turn  him  over  to  his  action  for  this 
small  sum  would  be  practically  to  deprive  him  of  his  claim  under  the 
exemption  law.  We  prefer  to  correct  this  matter  here,  which  we  do  by 
making  this  rule  absolute. 

[Leg.  Int,  YoL  29,  p.  141.] 

Conrad  vs.  Conrad. 

A  bill  of  review  will  not  be  allowed  where  complainant  alleges  that  he  has  diaoovered 
a  writing,  no  proof  of  the  contents  of  which  had  been  offered  at  the  trial,  or  any  eri- 
deuce  presented  that  searoh  had  been  made  for  it. 

.  Motion  for  leave  to  file  a  bill  of  review.  Opinion  delivered  AprU  27, 
1872,  by 

Ludlow,  J. — A  bill  pf  review  was  filed  in  this  case,  after  a  decree 
had  been  made  in  this  court,  and  pending  an  appeal  to  the  Supreme 
Court. 

Before  this  hearing  the  appellate  court  afiirmed  our  original  decree, 
and  now  ♦e  are  asked  to  open  the  case  and  to  permit  further  litigation. 

This  bill  of  review  eught  not  to  have  been  filed  without  leave  of  the 
court  upon  petition  and  affidavits,  and  it  might  have  been  stricken  from 
our  records ;  the  judge  who  heard  this  motion,  however,  permitted  it  to 
stand  as  and  for  a  petition.  The  bill  itself  is,  however,  defective  in  sev- 
eral particulars,  and  treating  it  as  a  petition,  its  prayer  not  even  con- 
taining an  ofier  to  pay  costs,  would  have  to  be  rejected. 

In  order,  however,  to  do  justice  between  the  parties,  we  have  looked, 
not  at  the  volume  of  evidence  which  has  incautiously  been  taken  in  this 
cause,  but  at  the  substance  of  the  matter  contained  in  the  bill  and  the 
afiidavits,  upon  which  alone  leave  to  file  a  bill  of  review  may  be 
granted. 
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The  settled  rule  is  that  where  it  is  allied  thmt  new  and  relevant  matters 
of  &ct  have  been  discovered,  such  new  pooof  must  have  come  to  light  after 
decree  made,  and  must  be  suoh  as  the  partj  could  not  possibly  have  used 
at  the  time  the  decree  passed. 

The  court  in  Middle's  Ettate,  7  H.  433,  say  that  this  rule  has  never 
been  departed  from ;  the  decisioa  was  repeated  in  Hartman'a  Appeal^  12 
C.  70.  This  is  our  law,  and  is  but  a  statement  of  a  principle  uttered  as 
far  back  as  the  time  of  Lord  Bacon,  and  reiterated  since  that  time  by 
judges  and  text  writers  innumerable.   See  Livingston  vs.  Hubb,  3  John, 


Any  newly  discovered  evidence,  therefore,  which  by  due  diligence 
could  have  been  heretofore  presented,  ought  to  have  been  produced,  and 
a  very  mild  applid^tion  of  an  established  rule  must  utterly  destroy  com- 
plainant's case. 

We  are  now  told  that  aa  agreement  in  writing  has  been  discovered, 
signed  by  the  defendant  in  the  original  bill,  which,  if  genuine,  gives 
&way  his  case. 

Iiet  us  look  at  the  evidence  of  the  plaintiff  himself  in  the  proceedings 
had  under  the  original  bill ;  on  croes^xamination  (printed  in  the  paper 
book  of  the  complainant,  page  14),  he  says:  When  the  $5000  mort- 
gage was  made,  then  it  was  that  he  agreed  to  look  only  to  the  Jersey 
property  mentioned  in  the  bill  for  its  satisfaction,  the  agreement  was  not 
tn  vrriting"  ...  "I  had  a  distinct  understanding  with  Henry  Conrad 
that  he  was  to  look  to  the  farm  alone  for  payment  of  his  mortgage  of 
$4000 ;  the  agreement  was  made  at  my  office."  In  a  note  printed  at  the 
foot  of  page  14  of  the  paper  book,  it  is  stated,  that  the  question  pro- 
pounded was :  Was  this  agreement  made  in  writing  at  the  time  ?  Answer: 
No,  it  was  not  Here  the  witness  was  interrupt^,  and  the  answer  writ- 
ten as  above  stated. 

In  the  bill  now  filed,  sec  8,  the  complainant  states  that  **  within  the 
last  twenty-four  hours  he  has  discovered  a  piece  of  evidence  which  he  had 
supposed  and  believed  to  be  lost,  and  which  it  was  entirelv  out  of  his 
power  to  produce  on  the  hearing  of  his  proofs  in  this  cause. 

In  what  I  suppose  to  be  the  injunction  affidavit  now  filed,  he  says: 
"  This  paper  I  have  looked  for ;  I  ibund  it  among  some  searches  in  an 
envelope ;  I  suppose  it  has  been  in  my  house  ever  since  it  was  read.  .  .  . 
I  looked  very  much  for  it  everywhere  I  thought  it  could  be  at  the  time 
of  the  trial.'^ 

In  another  affidavit,  Osborne  Conrad  says :  "  I  can't  say  where  it  (the 
paper)  has  been.  I  have  looked  frequently  for  it.  I  knew  there  was 
such  a  paper."  Another  witness  says:  "I  showed  it  (the  paper)  to 
Henry  Oonrad ;  he  said :  '  that  looks  very  much  like  my  signature.'  I 
said :  'do  you  know  that  is  your  signature?'  He  said:  'it  looks  very 
much  like  it' " 

Upon  such  affidavits  as  these  we  are  now  asked  to  permit  a  party  to 
file  a  bill,  the  object  of  which  is  to  open  a  decree  of  this  court  solemnly 
affirmed  by  the  decree  of  the  Supreme  Court 

That  we  ought  not  to  permit  this  course  to  be  taken  seems  to  be  evi- 
dent, and  that  we  cannot  do  so  is  clear,  if  we  are  to  regard  the  settled 
principles  of  law  as  administered  both  in  common  law  courts  and  in 
equity. 


512 


PHILADELPHIA  REPORia 


Suppose  this  case  had  been  tried  before  a  juiy,  would  anj  court  grant 
a  motion  for  a  new  trial,  based  upon  an  alleged  discovery  of  a  paper  as 
important  as  the  one  now  before  the  court,  strict  proof  of  a  search  not 
having  been  offered  at  the  trial,  and  no  effort  having  been  made  to  prove  its 
contents?  If  at  law  the  plaintiff  could  not  succeed,  why  should  a  court 
administering  equity  permit  a  decree  now  to  be  opened,  in  a  case  in  which 
the  complainant  did  not  make  proof  of  a  diligent  search,  made  no  offer 
to  prove  the  contents  of  the  agreement,  stated  that  it  was  not  in  writ- 
ing, but  that  he  had  ''a  distinct  understanding,"  and  now  admits  that  he 
had  looked  frequently  for  it,  and  did  so  when  he  thought  "  it  could  be  at 
the  other  trial 

Taking  the  sworn  testimony  of  the  complainant  under  the  original 
bill,  and  contrasting  it  with  his  affidavits  now  befoif  us,  we  must  come 
to  one  of  two  conclusions  :  either  the  complainant  did  know  of  the  ex- 
istence of  this  agreement  at  the  former  hearing,  and  because  he  could 
not  find  it,  purposely  concealed  the  fact  of  its  existence,  and  made  no 
effort  then  to  remedy  the  difficulty ;  or  he  did  not  know  of.the  existence 
of  the  paper,  and  therefore  made  no  search  for  it,  and  then  testified  in 
r^rd  to  matters  of  &ct  of  which  he  had  no  certain  knowledge. 

We  are  driven  to  the  conclusion  by  the  testimony  and  affidavits  of  the 
plaintiff  himself  that  the  first  conclusion  is  the  correct  one,  and  thus  the 
complainant  by  his  own  conduct  has  settled  the  question  now  at  issue 
against  himself. 

Even  should  this  agreement  be  a  valid  one,  we  would  do  injustice  to 
ourselves  should  we  permit  one  who  asks  equity  to  receive  it,  when  we 
must  conclude  from  the  evidence  before  us  that  he  has  himself  neglected 
to  do  that  which  he  was  in  equity  bound  to  perform. 

We  sav  nothing  of  an  affidavit  submitted  by  the  defendant,  because 
it  is  not  legally  before  us ;  it  is  but  right,  however,  to  notice  the  fact 
that  he  declares  the  signature  to  the  agreement  to  be  a  forgery,  or,  if 
genuine,  that  it  was  obtained  from  him  by  a  fraud,  and  that  he  never 
executed  knowingly  this  agreement 

We  might  go  further,  and  with  little  effort  prove  (hat  the  testimony 
now  offered  is,  upon  other  grounds,  not  such  as  can  be  received  to  open 
this  decree ;  enough  has,  however,  been  said  to  enable  us  to  come  to  the 
conclusion  that  a  formal  petition,  accompanied  by  the  affidavits  now  be- 
fore us,  ought  to  be  dismissed ;  and  without  intending  to  establish  the 
practice  adopted  in  this  case  as  a  precedent,  but  for  our  present  purposes 
and  to  avoid  further  cost,  treating  this  bill  as  a  petition,  we  dismiss  it 
with  costs,  and  thus  terminate  so  &r  as  we  are  concerned  this  litigation. 

H,  jR.  iVarriner,  Esq.,  for  complainant 

J.  A.  Burton,  Esq.,  for  defendant 
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[Leg.  Int.,  Vol.  29,  p.  172.] 

WiNBOR  et  al  V8.  Clyde  et  al.   Stetson  et  cd.  vs.  Winsor  et  al 

1.  Property  in  the  name  of  a  trade  or  business  has  beeome  as  well  established  as  in  anj 

other  thing. 

2.  Title  to  property  in  the  name   Keystone  Line,"  acquired  by  many  years'  certain 

exclusive  appropriation  and  u»e  of  it  by  shippers  of  merchandise,  who  did  not 
own  the  vessels  employed  by  them,  wi)l  be  protected  in  equity. 

3.  The  use  of  the  name  while  the  shippers  were  agents  for  a  steamship  company,  is  a 

mere  license  and  gives  no  right  to  its  use  after  the  agency  is  terminated. 

In  equity.    Opinion  delivered  May  21, 1872,  by 

FiNLETTER,  J. — These  bills  have  been  dbcussed  and  will  be  consid- 
ered as  cross  bills.  In  each  there  is  a  motion  for  a  special  injunction  to 
restrain  from  using  the  name  "  Keystone  Line." 

Property  in  the  terms,  names  and  devices  of  trade  and  business  has 
become  as  well  established  as  property  in  any  other  matter  or  thing.  It 
is  based  upon  and  controlled  by  tne  same  general  principles  to  which  all 
property  is  subjected,  and  has  no  laws  special  to  itself.  The  litigation 
which  springs  from  it  is  rather  for  the  decision  of  facts,  than  K>r  the 
establishment  of  peculiar  or  unknown  principles. 

In  a  word,  it  is  personal  property,  and  has  all  the  incidents  thereof.  It 
is  acquired  by  certain  exclusive  appropriation,  continued  use,  descent  or 
purchase,  and  may  be  relinquished  by  giil,  sale  or  abandonment 

Its  fraudulent  appropriation,  though  no  less  reprehensible  in  morals 
than  the  felonious  taking  of  other  personal  property,  has  not  yet  become 
the  subject  of  investigation  and  punishment  by  courts  having  jurisdiction 
of  crimes.  It  is  this,  perhaps,  which  has  made  equity  eager  to  arrest  the 
spoliator  flagrante  delicto  by  its  swiftest  and  sternest  authority.  In  the 
present  investigation  the  title  to  the  property  of  the  name  of  ''Keystone 
Lfine  "  is  the  only  subject  of  dispute.  From  the  bill  and  the  affidavits 
it  is  clear  that  in  1857  Stetson  &  Co.  began  a  general  freighting 
business.  They  were  shippers  of  merchandise  by  means  of  vessels  which 
they  did  not  own,  but  of  which,  whilst  in  this  port,  they  had  the  entire 
management.  They  adopted  a  uniform  style  of  bills  of  lading ;  collected 
the  bills  of  freight;  and  superintended  the  loading  and  unloading; 
and  charged  a  commission  on  shipments  secured  and  bills  collected. 
They  had  a  fixed  place  of  business,  and  the  necessary  agencies  to  carry 
it  on  in  a  business-like  manner.    They  established  several  lines ;  each  of 

which  was  designated  as  **  Keystone  Line  for  the  place  to  whicU 

the  lines  extended.  These  lines  were  continuously  and  extensively  ad- 
vertised, and  became  well  and  favorably  known  to  the  community  by 
these  names.  They  were  in  fact  the  link  between  the  carriers  of  freight 
and  the  shippers. 

The  practical  usefulness  of  their  employment  in  such  a  port  as  ours 
raises  it  to  the  dignity  of  a  business  or  calhng. 

They  have  given  it  their  energies  and  means,  and  that  which  fifteen 
years  ago  was  a  vague  hope  has  now  become  a  splendid  success.  The 
name  by  which  they  individualized  their  employment  at  the  outset,  they 
have  ever  since  retained,  and  it  still  designates  their  business  in  contra- 
distinction to  that  of  all  others  engaged  in  the  same  pursuit.  If  this 
name  has  become  property,  who  should  enjoy  it  ?  Surely  those  who  first 
adapted  it  to  their  special  business ;  who  became  known  by  it  to  the  pub- 
33 
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lie;  who  have  UDceasiDgly  adhered  to  it;  and  who,  by  their  own  efforts, 
have  made  it  valuable.  What  higher  title  has  the  farmer  to  the  harvest 
which  he  has  sown  and  reaped  and  garnered  ?  What  better  claim  has 
the  manufacturer  to  the  web  he  has  spun  and  woven?  It  is  contended 
that  inasmuch  as  they  do  not  own  the  vessels,  and  never  did,  they  cannot 
have  lines  of  vessels/'  and  they  are  therefore  practising  a  delusion 
and  a  cheat  upon  the  public,  and  should  not  be  protected  in  the 
means  by  which  the  fraud  is  perpetrated.  This  assumes  the  fact  to  be 
that  the  business  in  which  they  are  engaged  cannot  be  conducted  by 
them  unless  they  be  the  owners  of  the  vessels.  At  the  same  time  it  en- 
tirely ignores  the  fact  that  they  have  so  conducted  it,  and  successfully 
too,  for  fifteen  years. 

But  what  do  they  propose  to  owners  of  freight  by  their  **  Keystone 
Line?**  A  line  is  one  or  more  vessels  which  leaves  a  certain  place  at  a 
certain  time  for  a  certain  place.  He  who  undertakes  to  carry  freight  or 
passengers  by  such  a  line  can  do  so  either  bv  his  own  or  the  means  of 
others.  How  do  the  various  well-established  express  and  transportation 
lines  conduct  their  business?  Not  in  any  case  by  railroads  which  they 
own.  That  which  the  transporter  of  freight  on  land  may  do,  cannot  be 
a  fraud  in  the  transporter  of  freight  on  the  high  seas.. 

Who  complains  that  he  had  been  deluded  by  them  ?  Who  complains 
that  they  have  ever  failed  in  the  performance  of  any  of  the  promises 
they  have  made;  or  in  any  of  the  obligations  which  expressly  or  im- 
pliedly arise  from  the  name  or  names  by  which  their  business  is  made 
known  ? 

Winsor  &  Harding  claim  "  that  for  a  period  of  four  years  a  line  of 
steamships  had  been  running  between  Philadelphia  and  Providence,  en- 
gaged in  the  general  freightmg  business,  which  was  known  and  called 

The  Keystone  Line,"  and  was  advertised  by  that  name  in  the  news- 
papers and  in  handbills,  and  by  that  name  was  known  to  the  shippers  of 
goods  who  were  accustumed  to  consign  goods  for  shipment  by  that  line^ 
under  that  name,  and  that  they  have  become  owners  of  said  line. 

That  the  name  '  Keystone  Line '  was  adopted  for  the  said  steam- 
ships, at,  or  about  the  time  the  said  Stetson  &  Go.  became  the  agents 
thereof  at  Philadelphia,  several  years  ago,  and  with  their  consent  if  not 
at  their  request. 

''That  the  said  Stetson  &  Co.  had  no  interest  in  the  said  steam- 
ships, or  any  other  vessel  belonging  to  that  line,  and  that  after  assenting 
to  the  use  of  that  name  by  the  vessels  composing  that  line  for  many 
years,  under  which  a  large  trade  has  been  drawn  to  those  vessels  and 
that  line,  they  cannot  be  allowed  to  assert  property  in  or  any  right  to 
use  that  name  as  against  the  line  of  steamships  running  to  Providence, 
which  was  so  nam^  with  their  consent  and  approval."  This  constitutes 
the  whole  of  their  objection  to  the  use  of  this  name  by  Stetson  &  Co^ 
and  the  whole  of  their  own  right  to  its  exclusive  use.  It  will  be  seen 
that  they  do  not  in  terms,  assert  an  exclusive  appropriation  of  the  terms 
•*  Keystone  Line." 

Permitting  it  to  be  so  designated  by  others  is  not  enough  to  entitle 
them  to  the  exclusive  use  of  the  name.  There  must  be  in  some  way  the 
assertion  of  the  ri^ht  of  exclusive  use.  But  if  it  be  conceded  that  they 
have  shown  an  adoption  of  the  name,  it  is  still  necessary  that  they 
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sbould  show  an  exclusive  right  to  use  when  so  adopted.  The  word 
Keystone "  being  common  and  in  common  use,  they  must  show  that 
they  first  appropriated  it  to  the  present  use — the  identification  of  a  line 
of  vessels  carrying  freight ;  or  tnat  they  have  derived  the  right  in  some 
legal  way  from  those  who  had  the  power,  to  pass  it  to  them.  In  June, 
1867,  the  " Hunter"  and  "Chase,"  plying  between  this  port  and  Provi- 
dence, under  the  name  of  the  "  Empire  Xiine,"  were  placed  under  the 
charge  of  Stetson  &  Co.,  who  advertised  them  as  the  "  Keyst(uie  Line." 
At  the  expiration  of  a  week,  the  owners  directed  that  they  should  not  be  so 
advertised.  Since  June  19, 1867,  notice  of  their  sailing  and  all  published 
information  regarding  them,  have  been  headed  "  Philadelphia  &  Provi- 
dence Line  of  Steamers,  semi- weekly*  line  to  Providence,  Boston  and 
Worcester ; "  advertising  cards  and  the  signs  at  piers  Nos.  2  and  3,  sim* 

fly  contained  the  name  *'  Philadelphia  &  Providence  Line  of  Steamers." 
f,  however,  Stetson  A  Co.  had  permitted  the  assignors  of  Winsor 
&  Hurtling  to  use  the  name,  and  they  had  exercised  the  privilege  still,  it 
was  a  revocable  license,  and  confirmed  no  right  after  it  was  withdrawn. 
If  thin  were  otherwise,  as  a  general  proposition,  still,  under  the  facts  of 
this  ease,  it  could  only  have  been  a  license  to  use  the  name  while  Stetson 
&  Co.  were  conducting  the  business,  and  ceased  when  their  connection 
from  any  cause  terminated. 
The  conclusions  to  which  we  have  come  are : 

1.  That  a  title  to  the  name  "Keystone"  is  in  Stetson  A  Co.,  as 
claimed  in  their  bill. 

2.  That  Winsor  et  oL  have  not  shown  title  to  the  same  "  Keystone," 
as  claimed  in  their  bill. 

A  special  injunction  is  therefore  decreed  against  Winsor  d  aL^9M 
prayed  for  in  the  bill  of  Stetson  d  al.  filed  against  them. 

Ihe  motion  for  a  special  injunction,  as  prayed  for  by  Winsor  et  aL,  ia 
refused. 

Jf.  P.  Henry  and  R.  C.  MeMurtrie,  Esqs.,  for  Winsor  et  oL 
Samuel  Dickson  and  Charles  Oibbons^  Esqs.,  for  Stetson  &  Co 


Where  several  barrels  of  a  cargo  were  delivered  empty,  and  the  bin  of  lading  provided 
that  freight  should  be  **  payable  on  each  and  every  barrel  delivered  full,  not  Aill,  or 
empty/'  the  burden  of  proof  is  upon  the  party  seeldng  to  charge  the  earrier  to  show 
that  the  leakage  was  the  result  or  negligence.  | 

Sur  rule  for  a  new  trial.  Opinion  delivered  June  8, 1872,  by 
Paxson,  J. — On  the  sixth  day  of  May,  1870,  Messrs.  Dallett  &  Son, 
defendants,  merchants  of  this  city,  shipped  on  board  the  brig  "  Jose- 
phine  "  forty  barrels  of  refined  petroleum,  to  be  delivered  at  the  port  of 
Barcelona,  Spain,  to  the  order  of  the  shippers.  The  form  of  the  bill  of 
lading  was  evidently  a  special  one,  prepared  by  the  latter,  and  contained 
a  clause  providing  that  the  master  should  not  be  answerable  for  leak- 
age or  breakage,"  and  also  that  freight  should  be 'l^yable  on  each  and 
every  barrd  delivered  ftill,  not  full,  or  empty."  The  charter  party  con- 
tained substantially  the  same  provisions.  The  plaintiff  proved  the  de- 
livery of  the  forty  barrels  at  Barcelona ;  and  the  further  fact  that  the 
consignee  deducted,  against  the  protest  of  the  master,  the  freight  upon 


[Leg.  Int.,  Vol.  29,  p.  188.] 
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uevea  barrels  for  leakage,  alleging  that  the  said  seven  barrels  were  emptj. 
The  balance  of  the  freight  was  received  bj  the  master  from  the  consignee, 
and  this  suit  was  brought  by  the  former  against  the  shippers,  to  recover 
the  freight  upon  the  said  seven  barrels.  The  jury  found  for  the  plaintiff. 
The  defendants  allege  that  there  ought  to  be  a  new  trial,  because,  let. 
The  master  having  relinquished  his  lien  for  freight  against  the  consignee^ 
cannot  recover  against  the  shippers.  And  2d.  That  the  burden  of  proof 
was  upon  the  plaintiff  to  show  that  the  leakage  was  not  caused  by  his 
negligence,  and  that  there  was  no  evidence  to  rebut  the  presumption  of 
auQh  negligence. 

We  do  not  regard  the  first  point  as  well  taken,  'phe  shippers  were 
primarily  liable  to  the  master  for' the  freight.  If  the  latter  delivered  the 
cargo  to  his  consignee  without  prepayment  of  the  freight,  his  lien  opoa 
said  cargo  was  undoubtedly  gone.  But  he  still  had  his  remedy  against 
the  shippers,  upon  their  contract  of  affreightment  Abbott  on  bhipping, 
*414 ;  Layng  vs.  Stewart,  1  W.  A  8.  222. 

The  authorities  cited  by  the  learned  counsel  of  the  defendants  upon 
tiie  second  point  all  refor  to  the  common  law  doctrine  that  the  carrier  is 
an  insurer  of  the  goods  intrusted  to  him,  excepting  so  far  as  they  are 
damaged  bv  the  act  of  Qod  or  public  enemies.  But  this  case  does  not 
rest  upon  this  common  law  principle.  The  duties  and  liabilities  of  the 
master  are  limited  and  controlled  by  the  special  contract  embodied  in  the 
bill  of  lading.  A  common  carrier  may  not  relieve  himself  by  special 
contract  from  fraud  or  negligence.  He  may,  however,  stipulate  against 
certain  risks,  and  when  he  shows  that  the  loss  occurred  by  reason  of  one 
of  the  excepted  causes,  he  is  not  liable.  In  such  case  the  onus  probandi 
m  upon  the  party  seeking  to  charge  the  carrier,  to  show  that  the  loss  was 
the  result  of  negligence.  These  principles  are  fully  sustained  and  dis* 
eussed  in  Farriham  vs.  Camden  ana  Amboy  R,  R.  Co,,  6  P.  F.  8.  63 ;  and 
Patterson  vs.  Clyde,  17  P.  F.  8.  500,  where  the  authorities  are  well  col- 
lected. 

In  this  case  the  consignee  claimed  to  deduct  the  freight  by  reason  of 
leakage,  one  of  the  excepted  perils.  This  brought  the  case  within  the 
precise  terms  of  the  bill  of  lading.  There  was  no  evidence  in  the  case  to 
show  negligence  on  the  part  of  the  master,  and  under  the  special  oontiract 
referred  to  the  law  will  not  presume  negligence  irom  the  mere  fict  of 
leakage. 

Rule  discharged. 

Henry  M,  Decherti  Esq.,  for  plaintiff. 
Eliaa  L,  Boudinot,  Esq.,  for  defendant 

[Leg.  Int.,  Vol.  29,  p.  196.] 

Candy  vs.  Candy. 

A  case  will  not  be  referred  to  an  examiner  on  the  respondent's  application  where  she 
has  had  full  and  ample  opportanity  to  testify. 

Opinion  delivered  June  1, 1872,  by 

FiNLETTER,  J. — ^Thls  is  a  rule  to  show  cause  why  a  divorce  a  vinculo 
maJbrimonii  should  not  be  decreed. 

The  testimony  shows  conclusively  that  the  respondent  wilfnlly  and  mali- 
ciously  absented  herself  from  the  habitation  of  the  libellant  for  more 
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than  two  years  and  still  persists  in  said  desertion.  If  it  had  been  more 
fall  and  particular  in  details,  especially  as  to  the  manner  in  which  she 
left  her  husband's  house,  it  would  have  been  more  satisfactory.  There 
were,  however,  no  witnesses  present  at  or  about  that  time,  and  the  libel- 
lant  is  precluded  from  testifying,  as  there  was  no  personid  service  of  the 
subpoena.  It  is  not  likely,  therefore,  that  this  deficiency  could  be  sup- 
plied, and  in  this  particular,  nothing  would  be  gained  by  sending  the 
matter  again  to  the  examiner. 

Upon  the  argument  it  was  alleged  by  the  respondent's  counsel  that 
she  could  rebut  the  testimony  of  the  libellant  if  the  case  was  referred  to 
the  examiner.  Under  the  circumstances  we  do  not  think  she  is  entitled 
to  this  indulgence.  On  the  18th  day  of  June,  1871,  she  filed  her  answer, 
and  on  the  16th  day  of  February,  1872,  she  filed  cross-interrogatories; 
Testimony  was  taken  by  the  examiner  on  the  23d  and  28th  of  February, 
1872,  at  which  time  her  counsel  attended  and  cross-examined  the  wit- 
nesses. It  was  evident  from  this  that  she  had  ample  time  and  means  to 
present  her  defence,  whatever  it  might  have  been.  There  is  no  rea^n 
why  suitors  in  divorce  cases  should  not  be  held  to  some  degree  of  dili- 
gence, or  that  on  the  other  hand  they  should  be  unnecessarily  subjected 
to  the  expense  and  annoyance  of  perverse  and  procrastinated  litigation. 
It  is  our  duty  to  see  that  these  suits  are  properly  prosecuted,  and  thai; 
the  testimony  brings  each  within  the  acts  or  assembly.  At  the  same 
time  it  is  equally  our  duty  to  see  that  the  order  and  decorum  which 
attends  all  other  litigation  should  not  be  wholly  violated.  The  respon- 
dent has  staked  her  defence  upon  the  weakness  of  the  testimony  of^  the 
Kbellant.  If  in  this  speculation  she  has  failed,  it  is  no  fault  of  ours.  If 
she  had  a  better  one  in  the  facts  within  her  knowledge  she  has  not 
acted  in  good  faith  to  the  court,  and  must  take  the  consequences.  It  isf 
the  frank  and  honest  suitor  who  merits  and  will  receive  discretionary 
indulgence. 

The  rule  is  made  absolute. 

i.  R  Fletcher,  Esq.,  for  libellant 

E.  E.  Petit,  Esq.,  for  respondent 

[Leg.  Int,  Vol.  29,  p.  196.] 

Hanlon  v8,  Biblet. 

The  record  of  a  suit  in  the  District  Court  showing  the  amount  in  the  hands  of  the 

Srnishee  wiU  be  received  in  evidence  in  this  court  in  another  attaehnent  against 
e  same  garnishee. 

Opinion  delivered  June  1,  1872,  by 

FiNLETTER,  J. — This  was  an  appeal  by  the  garnishee  from  the  judg- 
ment of  the  alderman. 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  record  of  a  suit  ia 
the  District  Court,  in  which  George  Kinsinger  was  plaintiff,  and  Samuel 
Elliott  was  defendant,  and  Bibley  garnishee.  The  defendant  was  not 
served.  The  garnishee  was  attached  and  appeared  and  defended. 
"October  19,  1870,  verdict  for. plaintiff  for  $72.91;  in  hands  of  gar- 
nishee $157.60.  December  21,  1870.  Rule  for  new  trial  discharged. 
January  7, 1871.  Jury  fee  paid  and  judgment." 
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The  attachment  in  this  case  was  issued  and  served  before  the  reodi- 
tion  of  the  verdict  in  the  District  Court  The  garnishee  Directed  to  th« 
admission  of  the  record,  and  the  objection  was  overruled*  This  ruling  is 
alleged  to  be  error. 

80  far  as  the  garnishee  is  affected  by  the  suit  in  the  District  Court,  it 
is  obvious  that  the  only  question  in  which  he  could  have  any  interest, 
was  the  amount  of  money  in  his  hands  the  property  of  the  defendant 
He  was  regularly  brought  into  court  to  answer  the  issue,  and  contested 
it  through  all  its  stages  to  final  judgment  Why  should  it  not  be  con- 
pi  usive  against  him  ?  There  is  no  rule  of  legal  practice  of  higher  valuo 
|hau  that  which  arrests  the  strife  of  litigation  by  declaring  that  one  suit 
and  judgment  therein  is  an  end  of  controversy  as  to  all  matters  put  iu 
issue,  and  which  ought  to  have  been  put  in  issue.  Bockwell  vs.  Langley^ 
7  Harris,  508.  To  biud  a  partv  to  a  Judicial  proceeding  all  that  is 
necessary  is,  that  he  should  have  had  a  right  to  appe^  and  be  heard :  1 
Stark's  Evid.,  Part  2,  sees.  57-60 ;  1  Greenleaf 's  Evid.,  sees.  525-528. 

Breading  vs.  Sergworth^  5  Casey,  396 ;  Tarns  vs.  Bullitt,  11  Casev,  308; 
and  King  vs.  Faier,  1  P.  F.  Smith,  392,  rule  that  a  verdict  and  judg- 
ment in  favor  or  against  a  garnishee  in  an  attachment  is  no  t^r  to 
another  by  a  different  creditor.'  This,  however,  is  upon  the  ground  that 
they  are  not  parties,  and  of  course  cannot  be  heard.  In  Tarns  vs.  Btd^ 
liU,  Lowrie,  J.,  says :  **  It  is  not  easy  to  see  how  creditors  can  be  barred 
by  a  proceeding  to  which  they  were  not  parties.'* 

It  has  been  urged  that  inasmuch  as  the  plaintiff  in  this  case  could 
not  have  been  bound  by  the  judgment  in  the  District  Court,  the  gar- 
nishee should  not  be.  It  might  be  sufficient  to  say  that  the  plaintiff  has 
ooncluded  himself  by  accepting  that  judgment  If  a  more  satisfactory 
reason  be  required,  it  is  given  by  Armstrong,  J.,  in  Breading  vs.  Serg- 
worth.  "  Every  general  law,  however,  and  every  general  rule,  will  occa- 
sionally produce  individual  hardship.  But  the  hardship  must  some- 
times yield  to  the  policy  of  the  law,  which  has  for  its  object  the  general 
good." 

There  was  no  error  in  the  admission  of  the  record  of  th«  District 
Court  and  the  rule  for  a  new  trial  is  discharged. 
E.  R,  Worrell,  Esq.,  for  plaintiff. 

William  Hopple,  Jr.,  and  Byron  Woodward,  Esqs.,  for  defendant 
[Leg.  Int,  Vol.  29,  p.  212.] 

James  B.  Febree  vs.  The  Board  of  Surveyors. 

The  action  of  the  board  of  Burveys  nnder  the  act  of  June  6, 1870.  ia  subject  to  the  right 
of  appeal  to  the  court,  and  relief  in  equity  will  not  be  granted. 

Motion  to  continue  injunction.  Opinion  delivered  June  29,  1872,  hj 
Allisok,  p.  J. — The  councils  of  the  city,  on  the  29th  of  Decemher, 
1870,  by  resolution,  directed  the  departmeut  of  surveys  to  prepare  plans 
revbing  the  lines  and  grades  of  streets  intersecting  and  adjacent  to  lines 
of  the  I'ennsylvania  Kailroad  between  Bridge  street  and  Pennsylvania 
avenue. 

It  is  charged  in  the  fifth  section  of  tlie  bill  that  such  plan  has  been 
prepared,  and  that  the  board  of  survevors  propose  on  a  day  certain  to 
examine  and  to  confirm  or  reject  the  plan  thus  prepared. 
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Belief  is  prayed  for  on  the  ground  that  as  prepared  the  plan  is  in 
excess  of  the  authority  conferred  upon  the  board,  because  it  proposes  to 
cut  off  and  vacate  portions  of  streets  laid  down  on  this  part  of  the  con- 
firmed plan  of  the  city,  and  that  it  contemplates  the  laying  out  of  new 
streets,  etc  It  is'  contended  that  the  order  of  councils  to  revise  lines 
and  grades  of  streets  does  not  carry  with  it  the  power  to  vacate  or  lay 
out  new  streets.  By  the  act  of  June  6, 1870,  P.  L.  1353,  the  board  of 
surveyors  are  empowered  to  examine  and  finally  confirm  or  reject  all 
plans  of  survey  or  revision  of  plans  made  under  the  direction  of  the 
councils  of  the  city.  The  second  section  directs  that  the  board  shall 
take  no  final  action  on  said  plans  until  public  advertisement  shall  have 
been  made  in  three  newspapers  of  the  city,  six  times  in  each  of  them, 
during  the  thirty  days  immediately  preceding  the  proposed  action,  and 
that  notice  by  hand-bills  be  also  given  for  at  least  thirty  days  prior  to 
the  proposed  hearing :  to  be  posted  throughout  the  area  covered  by  the 
plan  proposed  to  be  considered.  A  plan  confirmed  after  said  notice 
and  hearing  is  declared  to  be  final  and  concludve  and  without  appeal. 

The  third  section  provides  that  no  new  street  shall  be  added  to  any 
confirmed  plan  of  the  city,  and  called  a  public  street,  until  the  same 
shall  have  been  approved  by  the  board  of  surveyors,  and  to  this  is 
added  the  following :  Provided,  that  an  appeal  may  be  taken  to  the 
Court  of  Quarter  Sessions  of  Philadelphia,  at  any  time,  within  three 
months  after  said  board  of  surveyors  shall  have  finally  confirmed  any 
plan  as  aforesaid,  when  said  court  may,  after  a  hearing,  confirm  said 
plan  as  submitted,  or  remand  it  back  to  the  board  of  surveyors  for 
reconsideration  or  revision. 

The  c|pclusion  at  which  we  have  arrived  as  to  the  true  intent  and 
meaning  of  this  proviso  renders  it  unnecessary  at  this  time  to  consider 
the  other  questions  which  were  presented  at  the  argument.  We  may 
merely  say,  however,  in  passing,  that  we  do  not  agree  with  the  plaintiff, 
that  the  act  of  June  6, 1871,  is  unconstitutional,  t^cause  it  contemplates 
settinff  aside  a  decree  of  this  court  made  several  years  since,  confirming 
the  pUn  now  sought  to  be  changed.  • 

The  decree  was  not  a  judicial  sentence  or  judgment  between  citizens 
litigant  before  the  court,  it  was  an  order  affecting  public  interests,  in 
which  individuals  were  interested,  but  to  which  they  were  not  parties  in 
the  usual  sense  of  the  term.  The  regulation  and  U8e  as  well  as  estab- 
lishing, changing,  and  the  control  of  highways  may  be  said  to  be  under 
the  absolute  control  of  the  Legislature.  To  this  extent  the  Supreme 
Court  has  gone  in  passing  upon  the  question  of  legislative  power  over 
public  streets.  It  would  be  assuming  too  much  if  we  should  hold  that 
because  the  Legislature  at  one  time  said  our  decree  confirming  a  public 
plan  of  the  city  should  be  final  and  unalterable,  that  at  a  subsequent 
time  the  Legislature  mi^ht  not  repeal  such  a  law,  and  subject  a  plan 
thus*confirmed  to  revision  and  cuange.  The  order  of  confirmation 
merely  establishes  a  municipal  regulation,  it  therefore  is  not  a  judgment 
in  a  suit  between  individuals. 

But  to  return  to  the  question  of  the  effect  and  operation  of  the  pravue 
to  the  third  section*  The  second  section  had  declared  the  confirmation 
of  plans  by  the  board  of  surveyors  to  be  final  and  without  appeal,  and 
yet  the  proviso  subsequently  added  expressly  authorizes  an  appeal  U> 
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the  Court  of  Quarter  Sessions  after  final  confirmation  "  of  any  plan  as 
aforesaid.'*  Is  this  right  of  appeal  to  be  restricted  to  the  case  of  a  new 
street  added  to  a  plan,  or  was  it  the  intention  of  the  Legislature  to 
extend  that  right  to  all  plans  of  revision  and  new  plaps  made  under  the 
authority  of  councils  of  the  city  ? 

An  examination  of  the  third  section  will  show  that  it  does  not  treat 
of  a  revision  or  the  making  of  new  plans ;  nor  does  it  speak  of  confirma- 
tion of  plans  by  the  board  of  surveyors.  It  looks  to  a  necessity  which 
may  arise  for  adding  a  street  to  a  confirmed  plan,  and  to  prevent  the 
establishment  of  new  streets  by  dedication  or  otherwise  by  individuals, 
which  shall  become  public  highways  and  as  such  be  placed  on  a  con- 
firmed plan.  It  provides  that  no  street  shall  be  added  thereafter  to 
such  plan  and  '*  be  called  a  public  street "  until  the  same  shall  have  been 
approved  by  the  board  of  surveyors.  This  is  the  entire  range  and  opera- 
tion of  the  third  se<;tion.  It  does  not  treat  of  plans  of  revision,  or  plans 
of  a  section  of  territory  unon  which  streets  and  highways  have  not  before 
been  plotted,  which  had  been  confirmed  by  the  court,  or  after  the  pas- 
sage of  the  act  of  April  6,  1871,  by  the  board  of  surveyors.  There  is, 
therefore,  nothing  upon  which  the  proviso  can  take  effect  if  it  be 
restricted  in  its  operation  to  the  third  section,  unless  it  is  made  to  apply 
to  the  adding  of  a  street  to  a  plan  already  confirmed.  This  section  does 
not  in  terms  direct  that  adding  a  new  street  to  an  established  plan  shall 
require  anything  more  than  that  it  shall  be  approved  by  the  board  of 
surveyors,  whether  it  fitlls  within  the  spirit  of  the  first  and  second  sec* 
tions,  and  whether  it  must  be  ordered  oy  councils  and  a  plan  made  of 
it  by  the  surveyors,  and  be  subject  to  the  provisions  of  the  secgnd  sec- 
tion, as  to  notice,  are  questions  which  it  is  not  necessary  to  decide  in 
this  case.  There  is  much  that  could  be  said  in  support  of  the  afilrma- 
tive  of  this  proposition ;  but  it  is  sufficient  upon  the  point  before  us  to 
repeat  that  the  third  section  does  not  say  that  adding  a  street  to  a  con- 
firmeil  plan  shall  be  treated  as  a  plan,  requiring  notice  and  confirmation 
of  the  board.  It  is,  therefore,  clear  to  us  that  the  proviso  was  intended 
to  reach  back  to  the  first  aid  second  sections,  and  that  the  words  "any 
plan  as  aforesaid," must  necessarily  mean  the  plans  which  had  previously, 
or  as  aforesaid,  been  legislated  upon ;  and  these  are  plans  of  revision  and 
new  plans,  and  possibly,  by  implication,  plans  of  added  streets.  There  is 
certainly  nothing  to  exclud#  the  plans  referred  to  in  the  preceding  sec- 
tions, from  the  operation  of  the  proviso,  except  the  concluding  para- 
graph of  the  second  section,  which  declares  the  confirmation  by  the 
board  of  surveyors  shall  be  final  and  conclusive  and  without  appeal. 
We  have,  therefore,  in  this  act,  two  contradictory  and  whollj  irrecon- 
cilable provisions :  the  first  affirming  that  from  the  final  action  of  the 
board  of  surveyors  there  shall  be  no  appeal,  and  the  last  declaring  that 
an  appeal  may  be  taken  within  three  months  after  said  board  shall  have 
finally  confirmed  any  plan  as  aforesaid.  • 

It  is  a  principle  regulating  the  interpretation  of  a  statute  that  a  con- 
struction shall  be  given  to  it  which  will  give  eflect  to  every  portion  of 
the  act  if  it  is  possiole  to  do  so ;  but  if  this  cannot  be  done,  the  law  must 
be  interpreted  to  be  what  is  most  consonant  to  equity  and  least  incon- 
venient. Kerlin  vs.  Bull,  1  D.  178.  And  where  it  is  impossible  to 
reconcile  conflicting  portions  of  the  act,  if  the  last  clause  is  reasonable 
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aod  can  operate  on  that  to  which  a  precediog  contradictory  clause  was 
intended  to  apply,  then  the  last  intention  of  the  Legislature  must  control 
and  govern  that  which  preceded  it.  Looking  at  the  proviso  we  find  a 
most  reasonable  regulation  favoring  the  general  right  of  appeal  as  to 
interest,  which  are  vital  to  the  community  and  of  the  first  importance 
to  the  citizen.  It  embodies  the  second  and  more  reasonable  thought  of 
the  Legislature  upon  the  question  as  to  whether  the  judgment  of  the 
board  of  surveyors  shall  be  final  and  conclusive,  with  no  power  in  any 
one  feeling  himself  injured  to  seek  redress  by  appeal.  It  declares  that 
though  by  the  second  section  the  evident  purpose  of  the  draftsman  of 
the  act  was  to  change  the  law  as  it  had  existed  from  time  immemorial, 
that  in  this  respect  the  law  should  remain  as  heretofore ;  that  a  right 
which  had  been  regarded  as  of  the  utmost  value,  and  as  fundamental, 
should  not  be  taken  from  the  citizen,  but  that  he  should  still  exercise 
the  privilege  of  appealing  to  the  constitutional  courts  of  the  Common- 
wealth for  redress  of  grievances. 

These  and  other  considerations  make  it  clear^that  the  intention  of  the 
Legislature  was  to  give  an  appeal  from  every  judgment  of  the  board  of 
surveyors  confirming  finally  any  portion  of  the  plan  of  the  city,  and 
that  the  plaintiff  has  therefore  his  statutory  remedy  bv  which  he  may 
bring  up  for  decision  by  this  court  the  questions  which  are  raised  by 
hb  bill.  The  existence  of  this  l^al  remedy  is  a  denial  of  his  right  to 
relief  in  equity,  and  for  th'is  reason  the  preliminary  injunction  must  be 
dissolved.  ^ 

J.  Cooke  Longkrethy  Esq.,  for  plaintiff. 

George  D.  Bvdd,  Esq.,  and  Vharlea  H.  T.  CoUis,  city  solicitor,  for 
defendants. 

[Leg.  Int.,  Vol.  29,  p.  317.] 

Shay  vs.  Shay. 

Where  proceedings  in  divorce  have  been  carried  on  regularly,  the  respondent  appearing 
and  taking  part  therein ;  until  the  entry  of  the  rule  for  divorce ;  leave  to  file  an 
answer  NUNC  PRO  TUNC  will  not  be  granted. 

Opinion  delivered  September  28,  1872,  by 

FiNLETTER,  J. — Rule  to  show  cause  why  respondent  should  not  be 
allowed  to  file  an  answer  nunc  pro  tune. 

A  libellant  has  no  reason  to  complain  who  is  required  to  comply  with 
the  rules  regulating  proceedings  in  divorce.  He  chooses  his  own  time  to 
begin  and  progresses  by  easy  stages  to  a  decree  at  his  own  convenience. 
Not  so  the  respondent.  Called  upon  to  defend  at  ths  caprice  of  the 
libellant,  the  respondent  may  very  easily  be  surprised  into  errors,  or  fall 
into  neglect  of  the  rules  according  to  which  the  defence  must  be  pre- 
sented.  Thus  a  perfectly  good  cause  might  come  to  ruin. 

In  no  other  class  of  cases  is  it  so  much  the  duty  of  the  court  to  see  that 
no  injustice  be  done.  It  always  lends  a  willing  ear  to  excuses  for  non- 
compliance with  the  rules;  and  seldom  refuses  an  application,  the  pur- 
pose of  which  is,  to  show  that  a  divorce  should  not  be  decreed,  come  when 
It  may. 

Yet  even  this  equity  must  be  subject  to  some  rules,  otherwise  the  order 
and  regularity,  without  which  justice  could  not  be  judicially  adminis- 
tered, would  be  entirely  subverted.  To  entitle  a  party  to  relief  who  has 
failed  to  comply  with  the  rules,  he  must  show — 
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Ist  That  the  application  is  made  without  unreasonable  delay. 
2d.  That  it  is  based  upon  surprise,  haste,  ignorance,  or  mistake. 
3d.    That  unless  relief  be  given,  positive  injury  and  injustice  would 
be  done. 

4th.  That  no  right  has  accrued  to  the  other  side  which  it  would  be  in* 
equitable  or  unjust  to  disturb. 
Ma^rs  Appeal,  9  P.  F.  S.  481. 

The  respondent  in  this  case  was  served  with  subpoena  on  the  twelfth 
day  of  April,  and  immediately  retained  counsel.  On  the  first  day  of 
June  he  directed  his  counsel  not  to  defend.  On  the  twenty-second  day 
of  April  the  appearance  of  counsel  vfSLS  filed.  A  rule  to  answer  in  thirty 
days  was  entered,  and  proof  of  service  of  notice  thereof  was  duly  en- 
tered. On  the  twenty-eighth  day  of  August  proof  of  service  of  interroga- 
tories, and  time  and  place  of  taking  depositions  filed.  September  sixth 
cross  interrogatories  were  filed  by  respondent's  attorney.  At  the  times 
and  places  of  taking  depositions  the  respondent  and  his  counsel  appeared 
and  cross-examined  the  witnesses.  On  the  ninth  day  of  Se|)tember,  a 
rule  for  a  decree  of  divorce  was  entered.  On  the  seventh  day  of  Sep- 
tember, the  respondent  applied  for  the  present  rule.  In  his  deposition  he 
does  not  allege  any  facts  which  would  bring  him  within  the  rules  abovo 
set  forth.  He  does  not  aver  any  reason  for  the  wilful  disregard  of  the 
nile  to  answer. .  Nor  does  it  in  any  way  appear  that  his  cause  has  suf- 
fered by  his  refusal  to  answer ;  or  that  injustice  would  be  done  to  him  by 
not  permitting  him  to  file  an  answer  at  this  time.  Toj>erg)it  him  to  an- 
swer now  would  give  him  an  opportunity  to  set  aside  the  proceedings, 
which,  so  far  as  the  libellant's  case  is  concerned,  are  almost  consum- 
mated ;  and  that  too  at  the  expense  of  the  libellant  If  we  allowed  him  to 
answer,  how  could  we  prevent  him  from  demanding  a  trial  by  jury?  and 
how  could  we  refuse  the  demand  when  made?  This  would  be  a  manifest 
interference  with  the  rights  of  the  libellant,  which  have  accrued  from  hb 
neglect,  and  would  be  inequitable. 

Kule  discharged.  ' 

J,  Cooke  Longdreth,  Esq.,  for  libellant. 

Isaac  S,  Sharp,  Esq.,  for  respondent. 


Thomas  Bromley  w.  Commercial  National  Bank  op  Penk- 

8YLVANIA. 

Where  the  payee  of  a  check  on  a  bank,  offers  to  take  a  smaller  snm  than  the  amoant 
to  the  credit  of  the  drawer,  it  is  the  duty  of  the  bank  to  pay  it  to  him,  and  indorse 
the  amoant  paid  on  the  check. 

In  equity.  On  bill  and  answer.  Opinion  delivered  October  12, 1872,  by 
Peirce,  J. — The  complainant  is  the  holder  of  a  check  drawn  to  his 
order  by  "  William  P.  Rayfield,  agent,**  on  the  Commercial  National 
Bank  of  Pennsylvania,  for  the  mm  of  $725,  dated  October  8,  1866. 

In  the  month  of  January,  1867,  the  plaintiff  indorsed  the  check  and 
presented  it  at  the  bank  for  payment.  The  paying  teller  was  about  to 
pay  it,  when,  on  examination  of  the  account  of  the  drawer,  he  discov- 
ered that  there  was  a  balance  of  but  $229.92  to  his  credit  in  the  bank. 
The  plaintiff  then  demanded  the  payment  of  this  balance  to  him  on 


[Leg,  Int,  Vol.  29,  p.  332.] 
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account  of  the  check,  which  was  refused  by  the  bank.  The  plaintiff 
then  offered  to  deposit  to  the  credit  of  the  drawer  a  sufficient  *sum  of 
mone^  to  make  the  check  ^ood  if  the  bank  would  then  pay  the  amount 
of  said  check.  This  was  also  refused  by  the  bank.  The  plaintiff  again 
made.the  said  offer  in  1869,  and  was  again  refused  by  the  bank. 

William  P.  Rayfield,  the  drawer,  died  about  the  time  of  thepreseuta* 
tion  of  the  check,  but  whether  before  or  after  does  not  appear ;  and  his 
account  was  never  made  sufficient  to  pay  said  check ;  and  the  sum  of 
$229.92  has  remained  to  his  credit  in  the  bank  ever  since.  The  balance 
in  bank  was  afterwards  claimed  hy  Daniel  K.  Albright,  as  administrator 
of  Rayfield,  but  the  bank  declined  to  pay  him,  because  Rayfield'a 
account  was  as  agent. 

The  bank  avers  in  its  answer  that  it  has  always  Jbeen  ready  and  willing, 
and  desirous  to  pay  the  balance  in  its  hands  to  the  proper  party  entitled 
to  receive  the  same,  and  is  still  ready  to  pay  the  same  according  to  the 
order  of  the  court. 

A  check  on  a  banker  is  similar  to  an  inland  bill  of  exchange.  It 
passes  by  delivery  when  payable  to  the  bearer ;  t)r  if  made  payable  to 
the  order  of  a  particular  person  and  indorsed  by  him  it  seems  to  have 
the  same  quality  of  negotiability.  It  diffei-s,  however,  from  a  bill  of 
exchange  in  several  particulars.  It  has  no  days  of  grace,  and  requires 
no  acceptance  distinct  from  prompt  payment 

Chancellor  Kent  (3  Kent's  Commentaries,  n.,  7th  edition)  says,  it  is  an 
absolute  appropriation  of  so  much  money  in  the  hands  of  the  banker  to 
the  holder  of  the  check,  and  there  it  ought  to  remain  until  called  for, 
and  the  drawer  has  no  reason  to  complain  of  delay  unless  upon  the  in- 
termediate failure  of  the  banker.  It  is  the  tacit  if  not  the  express  un- 
derstanding between  banks  and  their  customers,  that  they  shall  have  the 
right  to  draw  for  the  whole  or  a  part  of  the  funds  deposited  with  them. 
The  cases  treat  a  check  on  a  banker  as  an  equitable  assignment  or  appro- 
priation ;  and  if  the  holder  is  a  holder  for  value,  as  to  whom  the  drawer 
cannot  rightfullv  revoke  the  power  which  he  holds  coupled  with  an  in- 
terest, why  should  not  the  banker  upon  distinct  claim  and  notice,  be  held 
bound  by  the  equity  ?    Byles  on  Bills,  15,  note. 

It  follows,  as  a  consequence,  that  if  such  a  check  is  an  appropriation 
of  the  whole  sum  for  which  it  calls,  if  so  much  is  in  the  hands  of  the 
banker,  it  is  an  appropriation  of  any  smaller  sum  which  may  be  in  hit 
hands  if  there  be  not  sufficient  to  pay  theanK)unt  of  the  check.  In  such 
a  case,  if  the  holder  of  the  check  is  willing  to  receive  the  smaller  sum, 
as  the  bank  is  entitled  to  retain  the  check  as  evidence  of  payment  and 
of  the  holder's  right  to  receive  the  money,  it  should  in.lorse  the  amount 
of  its  payment  on  the  check,  and  issue  to  the  holder  a  certificate  of  hav- 
ing received  the  check  from  him,  and  of  having  paid  so  much  on 
account  of  it. 

In  this  case  the  plaintiff  offered  to  deposit  to  the  credit  of  the  drawer 
a  sufficient  sum  of  money  to  make  the  check  good,  if  the  bank  would 
pay  to  him  the  amount  of  the  check  when  so  made  good.  This  was  all 
that  the  bank  in  reason  could  ask,  and  would  have  been  a  sufficient  pro- 
tection to  it  from  any  demand  which  the  drawer  could  make  for  the 
money. 

It  seems  that  the  death  of  the  drawer  of  a  check  is  a  countermand  of 
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the  baqker's  authority  to  pay  it.  But  that  if  the  banker  do  pay  the 
check  before  notice  of  the  death,  the  payment  is  good.  Byles  on  Bills, 
17.  In  this  case  there  is  no  statement  of  the  time  of  the  death  of  the 
drawer  of  the  check,  and  as  there  is  a  presumption  that  a  person  is  liv- 
ing who  has  been  heard  of  within  seven  years,  to  rebut  the  presumption 
that  the  drawer  was  living  at  the  time  of  the  presentation  of  the  cneck 
for  payment,  it  should  have  been  shown  affirmatively  that  his  death 
occurred  before  that  event 

This  case  stands  then  as  if  the  drawer  of  the  check  were  living  at  the 
time  of  the  demand  of  payment  of  it  and  there  was  then  no  counter- 
mand of  the  authority  of  the  plaintiff  to  receive  the  money.  And  as  the 
rights  and  duties  of  the  parties  were  fixed  at  that  time,  it  is  not  perceived 
how  the  subsequent  death  of  the  drawer  of  the  check  can  affect  the 
holder's  right  to  receive  the  money.  And  as  the  presumption  is  that  the 
holder  of  a  check  as  against  the  drawer  holds  it  for  value,  in  the  absence 
of  proof  of  a  want  of  consideration  for  it,  even  if  payment  of  it  were 
countermanded,  the  holder  of  it  by  virtue  of  the  appropriation  of  the 
sum  named  in  it  to  his  use,  would  be  entitled  to  receive  it  from  the  bank. 

Let  a  decree  be  entered  in  favor  of  the  plaintiff  for  the  sum  of  two 
hundi^  and  twenty-nine  dollars  and  ninety-two  cents,  the  amount  ad- 
mitted by  the  bank  to  be  in  its  possession,  and  interest  from  the  18th  of 
February,  1867,  with  costs. 

Samud  Waheling^  Esq.,  for  plaintiff. 

Samuel  Hood,  I^.,  for  defendant. 

[Leg.  Int.,  Vol.  29,  p.  397.] 

Bishop  m  Ogden. 

Plaintiff  being  holder  of  second  mortgage  that  was  not  the  next  lien,  is  not  entitled 
to  an  assignment  of  first  mortgage  upon  payment  of  it  in  foLL 

In  equity.    Opinion  delivered  December  7,  1872,  by 
Ludlow,  J. — Notwithstanding  the  earnest  appeal  made  to  us  by  the 
plaintiff's  counsel  in  this  case,  we  are  unable  to  discover  what  particular 
equity  he  has  which  will  oblige  us  to  make  the  order  prayed  for  in  this 
bill. 

Undoubtedly  under  Stoekdale  vs.  Ullery,  1  Wr.  486,  and  LyorCs  Appeal, 
11  P.  F.  S.  17,  we  may  grant  relief  oy  restraining  acts  contrary  to 
equity,  but  the  relief  sought  must  not  work  gross  injustice  to  the  party 
sued,  and  situated  as  is  this  defendant;  the  moment  it  appears  that  a 
wrong  will  be  perpetrated,  against  the  defendant,  the  equity  of  the 
plaintiff  disappears. 

Here  Bishop  owns  a  second  mortgage,  and  he  tenders  payment  in  full 
of  the  first  mortgage,  upon  which  he  has  bought  suit,  upon  an  assignment 
to  him  of  that  mjortgage. 

This  is  all  apparently  equitable  enough,  but  in  the  order  of  incum- 
brances, the  plaintiff  does  not  hold  the  second  lien,  for  the  defendant 
owns  several  judgments  prior  in  lien  to  the  second  mortgage. 

If  we  do  not  order  an  assignment  of  the  first  mortgage,  on  payment  in 
fiill,  the  plaintiff  gains  nothing;  if  we  do  order  that  assignment  to  be 
made,  we  place  the  control  of  that  mortgage  in  the  power  of  a  subse- 
quent incumbrancer,  who  may  at  any  time  proceed  to  sell  the  property 
to  the  injury  of  any  owner  of  the  intermediate  judgments. 
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The  difference  between  this  case  and  Lyon's  Appeal,  and  the  unre- 
ported cases  cited  at  bar,  is  this,  the  defendant  here  holds  a  first  mort- 
gage upon  the  property,  no  capitalist  will  advance  money  or  buy  a  judg- 
ment which  is  a  lien  upon  a  property  covered  by  a  first  mortgage,  unless 
he  can  control  it;  if  we  decide,  as  a  principle,  that  a  creditor  who  holds 
the  third,  fourth,  or  fifth  lien,  may  compel  an  assignment  of  a  first  in- 
cumbrance by  paying  it,  we  destroy  the  value  of  securities  bought  upon 
the  faith  of  a  first  incumbrance,  and  in  favor  of  a  party  who  has  no 
greater  equity  than  the  first  mortgagee.  In  Lyon's  AppecU,  and  the 
other  cases  cited,  the  object  to  be  obtained  was  an  unjust  one,  so  evi- 
dently so,  that  it  hardly  required  an  argument  to  prove  it ;  the  incum- 
brance was  used  for  a  purpose  really  illegal,  and  the  cases  were  decided 
under  peculiar  circumstances ;  here  there  is  but  a  conflict  of  interests, 
and  the  defendant  is  following  his  right  of  execution  of  his  judgment. 
Let  the  defendant,  in  the  sci.  fa,,  or  some  one  for  him,  pay  the  first  mort- 
gage, and  of  course  we  will  stay  the  sale,  or  let  the  plaintiff  buy  up  the 
judgments  intermediate  between  his  second  mortgage  and  the  first  mort- 
gage, and  then  he  will  be  in  a  position  to  maintain  successfully  hb  stand- 
uiK  in  &  court  of  equity. 

Dill  dismissed  with  costs. 

[Leg.  InL,  Vol.  29,  p.  397.] 

Kerr  vs,  Rodgers. 

The  court  will  not  extend  the  right  to  filing  appeals  from  aldermen  mine  pro  tune, 
beyond  what  has  already  been  allowed. 

Sur  rule  to  show  cause  why  defendant  should  not  be  allowed  to  file  his 
appeal  nunc  pro  tune.    Opinion  delivered  December  7,  1872,  by 

jPaxson,  J;— The  judgment  was  entered  by  the  alderman  on  October 
1.  The  appeal  was  taken  October  3,  and  filed  in  the  prothonotary's 
office  on  October  14.  The  return  day  was  October  7.  The  transcript 
was  filed  one  week  too  late.  The  defendant  alleges  as  the  reason  of  this, 
that  the  alderman  delayed  making  out  the  transcript  for  several  days. 
It  appears,  however,  that  he  did  not  call  at  the  alderman's  ofl5ce  for  the 
transcript  until  October  12,  which  was  after  the  return  day.  The  plaintiff 
did  not  take  the  alderman's  deposition,  and  we  have  no  light  as  to  his 
version  of  the  story.  It  does  not  appear  that  there  was  a  demand  for 
and  a  refusal  by  the  alderman  of  the  transcript.  It  is  quite  possible 
that  as  the  appeal  was  taken  on  the  second  day  after  the  judgment,  the 
defendant  thought  he  had  the  balance  of  the  twenty  days  within  which 
to  file  his  transcript  in  the  Common  Pleas,  overlooking  the  intervening 
return  day. 

The  frequency  of  these  applications  admonishes  us  that  we  ought  not 
*  to  relax  the  rules  of  law  applicable  to  such  cases.  Nothing  short  of  an 
act  of  assembly  can  give  a  man  an  appeal  when  he  has  lost  his  right 
thereto  by  neglect.  There  is  a  class  of  cases,  the  number  of  which  we 
do  not  feel  disposed  to  increase,  in  which  it  has  been  held  that  a  defend- 
ant may  be  allowed  to  file  his  appeal  nunc  pro  twic.  Thus,  where  a  de- 
fendant made  an  effort  to  appeal ;  had  exercised  due  diligence,  and  had 
been  Y)revented  from  taking  his  appeal  by  the  absence  from  the  county, 
or  sickness  of  the  alderman ;  or  by  a  refusal  of  the  latter  lo  take  the  bail 
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or  give  the  defendant  a  transcript,  the  latter  has  been  allowed  to  enter 
his  appeal  after  the  twenty  days  have  expired.  Read  vs.  Diekinwn^  2 
Ash.  224 ;  Louderbach  vs.  Boys,  1  Id.  380;  Snyder  vs.  Snyder,  7  Philada. 
R.  391. 

This  case  does  not  come  within  any  of  the  exceptions  noted,  and  the 
rule  must  be  discharged. 

[Leg.  Int.,  Vol.  29,  p.  397.] 

NuTZ  vs.  Barton. 

Api>licatioii  to  file  appeal  nunc  pro  tune  refkaed. 

Sur  rule  to  show  cause  why  an  appeal  nunc  pro  tune  should  not  be 
allowed.    Opinion  delivered  December  7,  1872,  oy 

Paxson,  J. — ^The  defendant  has  entirely  ikiled  to  show  any  sufficient 
cause  why  this  rule  should  be  made  absolute.  We  have  nothing  before 
us  but  his  ex  parte  affidavit,  in  which  he  says,  he  "  had  no  knowledge  of 
the  amount  of  the  judgment  against  him  until  November  20,  1872,  nor 
was  it  mentioned  at  the  hearing."  If  he  did  not  know  of  the  judgment 
it  was  his  own  fault,  for  all  that  appears.  He  was  present  at  the  hear- 
ing, and  it  was  his  duty  to  have  at  least  made  an  effort  to  ascertain  what 
judgment  the  alderman  rendered.  Suitors  should  understand  that  if 
they  \^ill  not  attend  to  their  own  business,  the  court  cannot  remedy  their 
laches. 

Rule  discharged. 

[Leg.  Int.,  VoL  29,  p.  397.] 
Haines  vs.  Hillary. 

Defendant  having  been  served  and  Judgment  recovered  against  him  before  an  alderman 
during  his  absence  from  the  citv.  in  order  to  have  a  rehearing  he  must  proceed 
according  to  section  7  of  the  act  of  March  20, 1810. 

Opinion  delivered  December  7,  1872,  by 

Paxson,.  — This  was  a  rule  to  show  cause  why  the  defendant  should 
not  be  allowed  to  enter  his  appeal  nunc  pro  tunc 

The  depositions  establish  the  fact  that  the  summons  was  served  and 
the  judgment  recovered  against  the  defendant  at  a  time  when  he  was 
some  hundreds  of  miles  from  home. 

The  7th  section  of  the  act  of  20th  of  March,  1810  (Purd.  597,  pi.  50), 
provides  that  "iu  case  of  judgment  by  default,  the  defendant,  if  he  has 
any  account  to  set-off  against  the  plaintiff's  demand,  shall  be  entitled  to 
a  rehearing  before  the  justice  within  thirty  days,  on  proof  being  made, 
either  on  oath  or  affirmation  of  the  defendant,  or  other  satis&ctory  evi- 
dence, that  the  defendant  was  absent  when  the  process  was  served,  and 
did  not  return  home  before  the  return  day  of  such  process,  or  that  he 
was  prevented  by  sickness  of  himself,  or  other  unavoidable  cause;  and 
the  iustice  shall  have  power  to  render  judgment  for  the  balance  in  &vor 
of  the  plaintiff  or  defendant,  as  justice  may  require." 

If  the  defendant's  case  comes  within  this  section  he  should  have  pur- 
sued the  remedy  therein  pointed  out  However  hard  it  may  be  to  have 
a  judgment  rendered  against  him  during  his  absence  we  cannot  help 
him.  Had  there  not  been  a  legal  service,  the  case  might  possibly  have 
been  different.    But  where  a  defendant  is  served  according  to  law  in  a 
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suit  before  an  alderman,  his  family  or  frienda  must  make  the  best  defence 
they  can,  or  induce  the  alderman  to  postpone  the  hearing.  We  cannot 
allow  an  appeal  where  none  is  given  by  act  of  assembly. 

In  this  case  the  depositions  on  behalf  of  the  defendant  contain  some 
evidence  of  an  eSort  on  the  part  of  his  son  to  have  the  case  continued, 
and  of  plaintiff's  consent  thereto.  All  this,  however,  was  contradicted 
by  the  plaintiff.  If  it  were  not  denied,  it  would  not  matter,  as  we  have 
no  power  to  grant  this  motion. 

Kule  discharged. 

[Leg.  Int,  Vol.  29,  p.  100.] 

AflHTON  v3.  Bayard  et  al. 

A  furety  filed  a  bill  in  eqnitjiwkiiig  to  restnuD  certain  prooeedinge  %pADt^  him  at 
law,  the  bill  was  ordered  to  be  retained  until  verdict  in  the  common  mw  cases,  and 
then,  if  necessary,  plaintiff  might  come  in. 

In  equity.  Demurrer  to  bill  of  complaint.  Opinion  delivered  March 
23, 1872,  by 

Peirce,  J. — The  plaintiff  filed  his  bill  for  discovery,  account,  and 
injunction  under  the  following  circumstances :  Defendant,  Coulter,  exe- 
cuted an  instrument  of  writing  to  defendant,  Bayard,  in  the  following 
words,  vix.: 

Due  on  demand,  after  sixty  days,  to  C.  P.  Bayard,  or  order,  one  hun- 
dred shares  of  Schuylkill  Navigation  preferred  stock. 

Stephen  Coulter. 

Philada.,  October  25,  1864. 

On  the  same  day  the  plaintiff  indorsed  the  said  writing  as  follows,  viz. : 

I  hereby  become  the  security  of  S.  Coulter  for  the  fulfilment  of  the 
within  obligation. 
October  25,  1864.  S.  K.  AsHTOir. 

The  defendant,  Bayard,  has  commenced  an  action  at  law  a^inst 
plaintiff  in  the  District  Court  for  the  city  and  county  of  Philadelphia, 
of  September  term,  1870,  No.  1848,  upon  plaintiff's  said  indorsement, 
wherein  he  claims  to  recover  from  plaintiff  the  value  of  the  said  one 
hundred  shares  of  Schuylkill  Navigation  preferred  stock,  together  with 
interest  and  dividends  accruing  thereon  since  October  25, 1864,  the  said 
action  is  now  at  issue,  and  defendant,  Bayard,  threatens  to  prosecute  the 
same  to  judgment  and  ejcecution. 

The  defendant.  Bayard,  has  also  commenced  an  action  at  law  against 
defendant.  Coulter,  in  the  District  Court  of  the  city  and  county  of  Phil- 
adelphia, of  September  term,  1870,  No.  1847,  wherein  he  has  filed  a  copy 
of  the  due  bill  above  set  forth.  In  said  action  the  defendant,  Coulter, 
has  filed  an  affidavit  of  defence,  wherein  he  alleges  that  nothing  is 
due  from  him  to  said  Bayard  upon  the  said  due  bill,  but  that  thev 
(the  said  Coulter  and  Bayard)  had  had  large  transactions  in  Schuyl- 
xill  Navigation  stock,  and  that  no  final  account  thereof  had  ever  been 
rendefed  or  made  between  them,  and  that  on  such  final  account 
and  settlement,  he  (the  said  Coulter)  believed  that  the  said  Bayard 
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would  be  found  indebted  to  him  in  a  sum  far  greater  than  the  value  of 
the  said  one  hundred  shares  of  Schuylkill  Navi^tion  stock.  A  copy 
of  the  said  affidavit  of  defence  is  annexed  to  the  bill,  which  complainant 
prays  may  be  taken  as  a  part  of  his  bill.  And  plaintiff  avers  that  since 
the  filing  of  the  said  affidavit  of  defence  by  defendant,  Coulter,  the 
defendant,  Bayard,  has  not  filed  any  declaration,  or  taken  any  further 
steps  to  prosecute  the  said  action  against  Coulter,  but  the  same  remains 
without  being  at  issue,  and,  as  it  appears,  without  any  intention  on  the 
part  of  said  Bayard  to  further  prosecute  the  same. 

That  plaintiff's  only  indebtedness  or  obligation  to  the  said  defendant. 
Bayard,  for  which  the  said  action  at  law  is  brought,  is  as  security  upon 
the  said  due  bill  of  defendant.  Coulter,  for  the  said  one  hundred  shares 
of  Schuylkill  Navigation  preferred  stock ;  and  that  plaintiff  is  unable 
properly  to  defend  the  saicl  action,  because  the  facts  in  r^rd  to  the 
said  transactions  are  wholly  within  the  knowledge  of  the  said  Bayard 
and  the  said  Coulter. 

To  this  bill  the  defendant.  Bayard,  has  demurred,  and  assigns  the 
following  causes  of  demurrer,  viz. : 

1st  Because  the  bill  shows  no  cause  for  equitable  relief 

2d.  Because  the  plaintiff  has  a  full  and  adequate  remedy  at  law. 

3d.  Because  the  plaintiff  does  not  allege  that  he,  or  the  said  Stephen 
Coulter,  has  any  defence  to  the  respondent's  claim  upon  them. 

4th.  Because  the  undertaking  of  the  plaintiff  with  this  respondent  is 
an  original  one ;  and  the  plaintiff  has  nothing  to  do  with  the  accounts 
between  the  defendants. 

5th.  Because  a  bill  of  discovery  lies  in  said  suit  in  the  common  law 


6th.  Because  the  defendants  are  competent  witnesses  in  said  ^uit  of 
this  respondent  against  the  plaintiff. 


defendant. 

8th.  Because  the  bill  is  wholly  insufficient  and  informal. 

The  plaintiff,  Ashton,  stands  in  relation  to  the  defendant,  Coulter,  as 
surety  to  a  principal ;  and  whatever  ex  equo  et  bono  would  relieve 
Coulter  from  the  claim  of  Bayard,  will  avail  as  a  defence  to  Ashton. 
If  Coulter  could  maintain  a  bill  against  Bayard,  for  discovery  and 
account,  under  the  facts  stated  in  this  bill,  so  can  Ashton.  Such  bills 
are  constantly  maintained  in  equity  on  behalf  of  sureties  for  discovery, 
account,  marshalling  of  securities,  etc.  Story  Equity  Jurisprudence,  35, 
496,  633,  note. 

The  plaintiff  sets  forth  in  his  bill  a  defence,  which,  if  established,  is  a 
complete  answer  to  Bayard's  claim,  and  which  requires  that  an  account 
should  be  taken  of  the  transactions  between  Coulter  and  Bayard,  to 
make  the  defence  available.  To  take  this  account,  it  is  necessary  that 
Coulter  should  be  a  party  to  the  bill.  This  disposes  of  the  first,  third, 
fourth,  and  seventh  causes  of  demurrer. 

It  is  true  that  a  bill  of  discovery  lies  in  the  suit  in  the  common  law 
court,  and  in  that  suit  that  all  parties  are  competent  witnesses;  but  dis- 
covery alone  without  account,  will  not  give  the  plaintiff  the  full  benefit 
of  his  defence  ;  and  that  court  has  no  equitable  jurisdiction  of  matters 
of  account   This  disposes  of  the  fifth  and  sixth  causes  of  deinurrer. 
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The  eighth  is  of  too  general  a  character  to  require  notice;  and  the  bill 
does  not  appear  to  be  insufficient  and  informal. 

The  second  cause  of  demurrer  is, "  Because  the  plaintiff  has  a  full  and 
adequate  remedy  at  law." 

In  looking  at  the  bill,  this  would  seem  to  be  a  good  cause  of  demurrer 
if  thereby  is  meant  that  the  undertaking  of  the  plaintiff,  Ash  ton,  is 
without  consideration.  Upon  the  face  of  the  contract  none  is  expressed  ; 
and  none  appears  to  be  implied  from  the  character  of  the  transaction. 
It  seems,  therefore,  to  be  nudum  pactum.  And  of  this  defence  tho 
plaintiff  may  avail  himself  at  law.  But  it  is  not  necessary  in  a  contract 
of  this  character,  that  the  consideration  should  be  expressed  in  writing, 
or  be  clearly  inferrible  from  the  character  of  the  transaction  itself;  it 
may  be  proved  by  other  evidence.    Shively  vs.  Black,  9  Wright,  345. 

The  plaintiff  may  also  avail  himself  of  the  defence  at  law,  that  Bayard 
has  not  pui*sued  the  principal  debtor.  Coulter,  to  judgment  and  execu* 
tion  ;  but  this  defence  would  not  avail  if  it  should  be  proved  that  Coul- 
ter was  insolvent. 

Under  these  circumstances,  it  will  be  necessary^  to  retain  this  bill ;  per^ 
mit  the  parties  to  proceed  at  law  as  far  as  the  verdict  of  a  jury ;  and 
then,  if  necessary,  permit  the  plaintiff  to  come  in  and  seek  (he  remedy 
which  he  prays  by  his  bill. 

It  is  ordered  that  the  bill  be  so  retained. 

David  W.  Sellers,  Esq.,  for  plaintiff. 

George  Junkin,  Esq.,  tor  defendants. 

[Leg.  Int.,  Vol.  29,  p.  108.] 

McMuRTRiE  V3.  Pennsylvania  Company  for  Insurance  on 

Lives,  etc. 

1.  Where  trust  funds  are  invested  in  securities  not  recognized  as  le^al  investments. 

and  not  specifically  bequeathed  or  given,  the  trustee  lias  prhna  Jacie  an  implied 
power  to  change  the  investment,  and  a  corporation  permitting  a  proper  transfer  of 
such  securities,  upon  a  sale  thereof  by  the  trustee,  is  not  liable  fur  a  breach  of 
trust  by  him. 

2.  The  trustee  cannot  delegate  his  discretion  either  to  another,  or  to  a  cv-trustee.  And 

a  corporation  permitting  a  transfer  of  its  stock,  held  as  a  trust  investment,  by  ono 
of  two  trustees  transferring  the  same  as  trustee  and  as  attorney  iu  fact  of  a  non- 
resident trustee,  under  a  general  power  of  attorney  by  which  the  whole  manage- 
ment of  the  trust  estate  is  delegated,  is  responsible  for  the  consequences  of  a  breadi 
of  trust  by  such  trustee. 

In  equity.  Opinion  delivered  March  30,  1872,  by 
•  Paxson,  J. — This  case  came  up  upon  bill  and  answer.  It  involves 
two  important  questions,  viz. :  1st.  Had  the  trustees  under  the  will  of 
Bohl  Bohlen,  deceased,  any  power  under  said  will,  to  transfer  the  stock  ? 
and  2d.  Was  there  a  valid  transfer  of  the  stock  referred  to,  under  the 
power  of  attorney  ? 

The  operative  words  of  said  will,  creating  the  trust,  its  powers  and 
duties,  are :  "  I  give,  devise,  and  bequeath  "  .  .  .  "  the  rest,  residue,  re- 
version and  remainder  of  my  estate,  real,  personal  and  mixed,  whatso- 
'  ever  and  wheresoever,  .  .  in  trust  to  pay  the  rents,  interest  and  income 
thereof,  to  my  daughter,  J.  C.  M.  Halbach,  wife  of  A.  llalbach,  during 
all  the  term  of  her  natural  life,  for  her  sole  and  separate  use,  without 
the  control  or  interference  of  her  husband,  or  liability  for  his  debts  or 
engagements,  or  at  the  option  of  my  said  daughter,  to  permit  and  suffer 
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her  to  take  and  receive  the  said  rents,  interests  and  income  herself,  for 
her  sole  and  separate  use,  and  her  receipt  alone,  notwithstanding  her 
coverture,  to  be  a  good  and  valid  discharge  for  any  payment  made  to 
her,"  aqd  upon  the  decease  of  his  said  daughter,  over  in  remainder. 

By  a  prior  clause  in  his  will,  the  testator  had  directed  his  executors 
to  sell  his  real  estate,  and  the  pioceeds  thereof,  and  other  funds  derived 
from  his  estate,  to  invest  in  real  security,  the  public  funds,  bank  or  other 
stocks,  and  in  real  estate. 

The  will  of  the  testator  was  admitted  to  probate  in  1837.  In  the  first 
clause  thereof,  he  named  John  Bohlen  and  Edward  Hagedom,  his  execu- 
tors. Afterwards,  in  the  clauses  creating  the  trusts  for  his  two  "married 
daughters,  he  devises  two-tenths  of  the  residuary  estate  to  them  in  trust 
for  each  daughter.    They  were,  therefore,  both  executors  and  trustees. 

Among  other  things  held  by  the  testator,  and  which  it  is  charged  his 
executors  elected  to  retain  unconverted  as  an  investment,  and  hold  atf 
trustees,  were  certain  shares  of  the  capital  stock  of  the  Pennsylvania 
Company  for  Insurance  on  Lives  and  Granting  Annuities,  etc,  defend- 
ants, which  said  shares  were  divided  between  the  trust,  as  follows :  to  the 
trust  for  Johanna  C.  M.  Halbach,  14  shares,  and  to  the  trust  of  Hen- 
rietta W.  Halbach,  14  shares. 

In  the  year  1850,  at  the  death  of  John  Bohlen,  the  surviving  trustee, 
the  Orphans'  Court  appointed  John  C.  Lang  and  Charles  Vezin,  trustees 
under  the  said  will  for  the  trusts  above  stated. 

In  the  year  1854,  the  said  court  appointed  Charles  Vezin,  the  younger, 
Frederick  Lorenz  and  Benjamin  Gerhard,  trustees,  in  the  place  of  said 
Charles  Vezin,  deceased,  and  John  C.  Lang,  and  the  said  shares  were 
transferred  to  them  as  trustees,  the  trust  being  declared  in  the  certificate 
and  on  the  books  of  the  company  to  be,  as  respects  fourteen  of  said 
shares  in  trust  for  J.  M.  C.  Halbach,  and  as  respects  fourteen,  in  trust 
for  H.  C.  Halbach. 

In  December,  1864,  and  January,  1865,  by  two  several  decrees  of 
said  court,  the  plaintiff  was  appointed  trustee  of  said  trusts,  in  place  of 
Benjamin  Gerhard,  who  was  then  deceased. 

It  does  not  appear  that  any  notice  of  this  last  appointment  was  given 
to  the  defendants  prior  to  the  transfer  of  the  stock,  complained  of  in 


Frederick  Lorenz,  one  of  said  trustees,  has  been  for  several  years  past 
residing  in  Europe.  On  the  21st  of  September,  1870,  the  corporation 
defendants  permitted  the  said  Charles  Vezin,  as  trustee,  and  as  attomuy 
in  fact  for  the  said  Lorenz,  to  transfer  the  said  shares  to  another  person, 
who  now  holds  the  certificates  therefor.  Vezin  converted  the  proceeds 
to  his  own  use,  and  absconded. 

The  bill  seeks  to  charge  the  defendants  with  the  value  of  the  stock, 
which  they  allowed  to  be  transferred  as  above  stated.  The  plaintiff 
alleges : 

1.  That  the  defendants  are  liable  for  permitting  the  transfer,  because 
they  had  express  notice  of  the  trusty  and  the  trustees  had  themselves  no 
power  to  transfer ;  and 

2.  That  the  power  of  attorney  from  Lorenz  to  Charles  Loreni  and 
Charles  Vezin,  Jr.,  was  void  on  its  face,  because  a  deleeation  of  discre- 
tion ;  and  that  the  defendants  are,  therefore,  liable  for  blowing  a  trans- 
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fer  to  be  made  without  other  evidence  of  the  consent  of  Lorenz,  whoee 
name  appeared  as  trustee. 

In  regard  to  the  first  point,  it  would  seem  that  the  defendants  had 
express  notice  of  the  trust,  for  the  reason  that  the  fact  of  the  trust  ap- 
peared in  the  certificates,  and  in  the  transfer  books,  and  is  admitted  by 
paragraph  1  of  the  answer.  This  was,  at  least,  suflScient  to  put  the  de- 
fendants upon  inquiry,  and  they  are  bound  by  whatever  that  inquiry 
would  have  disclosed.  It  was  held  in  Bayard  vs.  The  Bank,  2  V.  F. 
Smith,  235,  that  ''corporations  are  trustees  to  a  certain  extent  for  stock- 
holders, that  is  for  the  protection  of  individual  interests,  .  .  they  are 
alike  trustees  of  the  property  and  of  the  title  of  each  owner.  They  have 
in  their  keeping,  the  primary  evidence  of  title,  and  they  are  justly  held 
to  proper  diligence  and  care  in  its  preservation.  From  this,  it  result*, 
that  they  may  rightfully  demand  evidence  of  authority  to  make  a  trans- 
fer before  they  permit  it  to  be  made.  Their  own  safety  requires  that 
they  be  satisfied  of  the  right  of  tiie  person  proposing  to  make  atransfer, 
to  do  what  he  proposes.  Generally  sufficient  evidence  of  such  right  is 
found  in  the  possession  of  legal  title  to  the  stock.  Yet  it  is  well  settled 
that  it  is  not  in  all  cases  sufficient,  notwithstanding  that  the  true  equitable 
ownership  may  be  in  some  other  than  the  holder  of  the  legal  right,  and 
a  transfer  may  be  a  gross  wrong  to  such  an  equitable  owner.  To  that 
wrong,  the  corporation  or  keepei-s  of  the  register  make  themselves  parties, 
if  with  knowledge  that  there  is  no  equitable  right  to  transfer,  they  per- 
mit it  to  be  done." 

It  may  therefore,  safely  be  assumed,  that  where  stock  stands  upon  the 
books  of  a  corporation  in  the  name  of  a  trustee,  the  said  corporation  is 
bound  to  inquire  as,  to  the  authority  of  the  trustee  to  transfer  said  stock, 
before  they  permit  such  transfer  to  be  made.  This  rule  does  not  apply, 
however,  to  the  case  of  executors  and  administrators  transferring  stock 
standing  in  the  name  of  a  decedent,  for  the  reason  that  the  law  casts 
upon  them  the  legal  ownership  of  the  personal  property  of  such  dece- 
dent. It  is  their  duty  to  pay  debts  and  make  distribution  amongst  heira 
or  legatees.  To  do  so,  they  must  convert  the  personalty  into  cash,  and 
a  transfer  of  stock  therefore,  would  be  in  due  course  of  administration. 
It  would  be  unreasonable  to  hold  that  a  corporation  in  such  case,  should 
be  held  to  inquire  whether,  in  point  of  fact,  the  particular  stock  were 
needed  for  the  payment  of  debts  or  of  legacies.  The  rule  that  a  certifi- 
cate of  letters  testamentary  or  of  administration  is  generally  sufficient  to 
justify  the  transfer  of  stock  is  recognized  in  Bayard  vs.  The  Bank,  and 
several  cases  cited  by  Mr.  Justice  Strong,  in  his  opinion.  Yet  there  are 
authorities  which  hold  that  in  the  case  of  an  executor,  the  party  per- 
mitting the  transfer  is  bound  to  see  that  the  former  has  authority  under 
the  will  to  make  such  transfer.  Lowry  vs.  The  Bank,  American  Law 
Journal,  N.  S.  vol.  3,  p.  Ill,  and  cited  in  Bayard  vs.  The  Bank, 

A  trustee  stands  upon  a  different  footing  from  an  executor  or  admin- 
istrator in  regard  to  the  transfer  of  stock.  Administration  is  no  part  of 
his  duties.  His  office  is  to  hold  and  safely  keep  the  trust  funds  in  ac- 
cordance with  the  terms  of  the  will  or  other  instrument  creating  the 
trust.  Sometimes  it  is  to  pay  income  to  the  parties  entitled  thereto ;  or 
to  accumulate  the  same  during  a  stated  period.  If  he  transfer  securi- 
ties it  must  be  in  pursuance  of  an  express  authority  contained  in  the 
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trust  itself,  or  by  virtue  of  an  authority  implied  from  the  nature  of  said 
trust,  or  the  character  of  the  securities  in  hands.  In  this  case,  the 
plaintiff  contends  that  there  was  neither  an  express  nor  an  implied  power 
of  sale. 

The  will  of  Bohl  Bohlen,  deceased,  after  creating  the  aforesaid  and 
olhor  trusts,  contains  the  following  clause,  viz.: 

**And  provided  aUOf  and  it  is  ray  mind  and  will,  and  I  do  hereby 
direct,  authorize  and  empower  my  said  executors  and  the  survivor  of 
tliein,  for  tlie  better  settlement  and  distribution  of  my  estate,  to  sell  and 
dispose  of  all  or  any  part  of  my  real  estate,  and  to  convey  the  same  to 
the  purchaser  or  purchasers  thereof,  his,  her  or  their  heii*s  and  assigns 
forever  ;  and  the  moneys  arising  from  such  sale,  together  with  any  mone}'s 
that  may  come  to  their  hands  from  my  personal  estate,  to  be  by  them 
invested  in  the  purchase  of  real  estate,  in  the  public  funds  or  placed  out 
at  interest  on  good  real  security,  or  in  bank  or  other  stocks,  or  part  and 
parts  in  either,  as  they  shall  see  proper,  for  the  purposes  of  this  my  will, 
and  in  such  way  and  manner  as  they  or  the  survivor  shall  deem  most  ad- 
visable ;  and  in  order  that  no  difficulty  may  arise  in  the  sale  of  my  real 
estate,  if  one  of  my  executors  should  be  absent  from  the  United  States, 
I  do  hereby  declare  that  the  conveyance  made  by  the  other  executor  shall 
be  as  good  and  available  in  law  as  though  both  execu tot's  had  made 
such  conveyance." 

Here  there  is  express  power  given  to  his  executors  to  sell  his  real 
estate;  and,  in  order  that  there  might  be  no  difficulty  in  making  such 
sales,  he  authorizes  one  executor  to  make  conveyances  thereof  in  case  of 
the  absence  of  the  other  executor  in  Europe.  There  is  no  power  given 
to  them  in  terms,  to  transfer  stocks.  That  the  executors  haa  such  power 
by  virtue  of  their  office  may  be  conceded.  But  they  did  not  sell  the 
stock  referred  to.  They  elected  to  retain  it  unconverted,  and  it  passed 
into  and  formed  a  part  of  the  trust  estate. 

As  before  observed,  the  original  executors  were  also  trustees.  They 
acted  in  a  double  capacity.  The  mere  fact  that  the  two  offices  are  united 
in  the  same  persons,  does  not  change  their  duties  or  responsibilities. 
John  Bohlen  and  Edward  Hagedorn  as  trustees  under  the  will  of  Bohl 
Bohlen,  are  to  be  held  to  precisely  the  same  rules  as  if  they  had  not  also 
been  named  in  said  will  as  executors.  Clearly  their  successors  in  this 
trust  who  are  trustees  alone,  and  who  have  never  been  in  any  way  con- 
cerned in  the  administration  of  the  estate,  can  possess  and  exercise  only 
isuch  power  as  they  derive  from  the  will,  or  is  incident  to  the  office  of 
trustee  in  the  management  of  the  trust  estate. 

The  executors  not  having  converted  this  stock,  and  it  having  passed 
into  the  hands  of  the  trustees  as  a  part  of  the  trust  estate,  there  is  no 
express  authority  in  the  will  for  them  to  transfer  it  This  brings  us  to 
the  question  whether  there  is  any  implied  power  in  a  trustee  to  sell  secu- 
rities in  his  hands  belonging  to  the  trust  estate. 

In  considering  this  point  we  must  not  lose  sight  of  the  fact  that  this 
question  does  not  arise  between  the  trustees  making  the  transfer  and 
their  eestuU  que  trustent,  but  between  the  latter  and  the  corporation 
which  allowed  the  transfer  to  be  made.  While  the  latter  may  not  be 
regarded  strictly  as  an  innocent  party,  still  it  must  be  apparent  that  the 
question  whether  said  corporation  is  to  be  mulcted  to  the  amount  of  the 
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stock  rests  upon  a  very  different  principle  from  the  question  whether  as 
between  the  trustees  and  the  cestuis  que  trustent,  the  transfer  was  proper. 

We  must  also  dismiss  those  cases  in  which  there  was  a  specific  devise 
or  bequest  Among  them  may  be  mentioned  Lmvry  vs.  The  Commercial 
and  Farmers*  Batik,  before  cited,  and  which  was  decided  by  Chief  Justice 
Taney  in  1848.  There  stock  stood  in  the  name  of  an  executor.  The 
bank  (defendant)  allowed  him  to  transfer  it  and  receive  the  proceeds. 
The  stock  was  speciBcally  bequeathed  to  the  executor  in  trust  to  pay 
over  the  dividends,  etc.,  and  the  transfer  was  made  eight  years  after  the 
testator  s  death.  The  court  held  that  no  implied  power  to  sell  existed, 
and  the  bank  was  held  liable,  because  after  eight  years  the  payment  of 
debts  was  to  be  presumed.  In  the  face  of  a  specific  bequest  of  the  stock, 
no  implied  power  except  for  the  payment  of  debts  could  exist,  and  this 
was  negatived  by  the  lapse  of  time  since  the  testator's  death. 

Hertell  vs.  BogaH,  9  Paige,  57,  merely  decides  that  inasmuch  as  the 
executors  were  trustees  of  the  mor.tgage,  an  assignment  thereof  by  one 
of  them  was  insufficient.  Had  they  both  executed  the  assignment  it 
would  have  passed  the  title  to  the  mortgage.  This  is  a  concession  of 
their  power  to  make  sale  of  the  mortgage. 

In  Bayard  vs.  T/ie  Bank,  cited  by  plaintiff,  the  only  point  decided  by 
the  court  was,  that  a  transfer  agent  before  permitting  a  transfer  of 
stock,  appearing  on  the  face  of  the  certificate  to  be  held  in  trust,  has  a 
right — especially  if  the  cestui  que  trust  is  named — to  require  the  exhibi- 
tion of  the  authority  to  transfer  beyond  the  certificate."  It  is  in  no 
sense  an  authority  that  there  is  no  such  thing  as  an  implied  power  of 
sale  in  a  trustee  to  sell  stocks  or  other  securities  belonging  to  a  trust 
estate. 

Had  the  corporation,  defendants,  examined  the  will  of  Bohl  Bohlen 
prior  to  allowing  this  transfer,  what  would  they  have  found  ?  Certainly 
no  specific  bequest  of  this  stock,  by  which  the  trustees  were  directed  to 
hold  it,  and  pay  over  the  dividends,  etc.  But  on  the  contrary,  they 
would  have  ascertained  the  fact  that  this  particular  stock  passed  to  these 
trustees  as  a  part  of  the  testator's  residuary  estate,  to  be  held  under  cer- 
tain trusts,  and  without  any  restrictions  upon  transfers. 

There  is  the  additional  fact  that  this  stock  was  not  a  legal  investment. 
The  question  as  to  how  far  a  trustee  is  bodnd  to  convert  illegal  into 
legal  investments,  is  a  very  nice  one,  and  which  it  is  not  necessary  for  us 
now  to  decide.  It  is  said  in  Hill  on  Trustees,  *379 :  "  Where  the  trust 
property  is  already  invested  in  personal  or  other  securities,  which  would 
not  be  sanctioned  by  the  court,  it  frequently  becomes  a  question  of  no 
little  difficulty  to  determine  how  far  it  is  the  duty  of  trustees  to  call  in 
such  securiti'^,  and  lay  out  the  proceeds  in  some  proper  investment.'* 
And  again,  in  same  book,  *380,  "  If,  however,  the  author  of  the  trust,  in 
general  terms,  vests  his  whole  estate  in  trustees,  either  by  deed  or  will, 
without  any  specific  mention  of  the  securities  of  which  it  then  consists, 
and  there  be  nothing  from  which  it  may  be  inferred  that  the  trusts  were 
intended  to  apply  to  the  property  in  its  actual  state,  it  would  be  a  very 
hazardous  course  for  the  trustees  to  sufiTer  any  part  of  the  estate  unnec- 
essarily to  remain  outstanding  on  improper  security.  It  would  certainly 
be  no  valid  reason  for  so  doing,  that  the  creator  of  the  trust  himself  con- 
sidered the  existing  securities  to  be  sufficient  investments."   The  same 
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Authority,  *381,  says,  "In  some  cases,  the  trustees  will  be  charged  with 
interest,  as  well  as  the  capital  which  has  been  lost  by  not  calling  in  the 
improper  securities." 

If  a  failure  to  change  an  illegal  into  a  legal  investment  may  make  a 
trustee  responsible  for  such  omission,  it  necessarily  follows  that  he  must 
have  an  implied  power  of  transfer,  though  no  express  power  be  contained 
in  the  instruraent  creating  the  trust.  We  prefer  to  limit  this  decision  to 
the  facts  of  thb  case,  and  we  do  not  express  any  opinion  as  to  the  right 
of  a  trustee  to  transfer  stocks  recognised  as  legal  investments,  without 
express  authority. 

vVhether  this  transfer  was  judicious  is  no  part  of  this  case.  It  is  a 
question  of  power  to  make  the  transfer.  If  it  exists,  the  defendants  are 
not  to  be  held  responsible  for  its  disastrous  exercise. 

The  remaining  question  for  our  determination  is  as  to  the  validity  of 
the  sale  under  the  power  of  attorney.  It  is  elementary  law  that  co- 
trustees must  join  in  a  tmnsfer  of  stock.  In  this  case  the  fact  is  admit- 
ted that  plaintiff's  appointment  as  trustee  was  not  communicated  to  the 
defendants,  and  it  is  not  urged  that  his  non-joinder  affects  the  validity  of 
the  transfer.  But  it  is  alleged  that  the  power  of  attorney  from  Mr. 
Lorenz,  the  trustee,  who  was  in  Europe,  was  a  delegation  of  discretion, 
and  therefore  void.  The  authorities  are  clear  that  there  can  be  no  valid 
delegation  of  a  discretion.  Bulteel  vs.  Abinger^  6  Jurist,  412,  is  a  lead- 
ing case  upon  this  subject.  One  of  the  trustees  declined  to  take  any  part 
in  a  sale  of  the  trust  property,  authorizing  his  cotrustee  to  sell  the  estate, 
under  their  powers.  A  sale  was  effected  by  this  cotrustee,  accordingly, 
and  on  a  bill  for  specific  performance  brought  by  the  vendee,  it  was  held, 
IsL  That  the  fact  of  the  trustees  being  also  executors  did  not  give  each 
trustee,  qm  trustee,  authority  to  deal  exclusively  with  the  property. 
And  2d.  That  Lord  Abinger  could  not  lawfully  delegate  to  his  cotrustees 
an  authority  to  sell  the  estate  to  his  son  without  reserving  to  himself  a 
veto  on  the  contract.  In  Hill  on  Trustees,  *474,  it  is  held  that  a  trustee 
is  not  justified  in  delegating  the  power  of  sale  to  a  stranger,  nor  even  to 
a  cotrustee.  In  Hawley  vs.  James,  5  Paige,  487,  the  principle  is  thus 
stated :  "A  trustee  who  has  only  a  delegated  discretionary  power,  cannot 
give  a  general  authority  to  another  to  execute  the  same,  unless  he  is 
specially  authorized  to  do  sb  by  the  deed  or  will  creating  such  power." 
And  in  Pearson  vs.  Jamison,  1  McLean,  C.  C.  Rep.,  p.  197 :  "  Where  an 
executor  by  the  will,  is  empowered  to  sell  real  estate,  in  the  best  mode  in 
his  judgment  for  the  interest  of  the  estate,  he  cannot  delegate  the  power 
to  another."  In  Berger  vs.  Duff,  4  Johns.  Ch.  R.  368,  the  case  was  thb : 
The  testator  authorized  his  executors,  B  and  C,  to  sell  certain  lots  of 
land,  if,  under  the  circumstances  of  the  times,  they  should  deem  it  pru- 
dent ;  and  C  having  gone  abroad,  sent  a  power  of  attorney  to  B,  his 
coexecutor,  to  sell  the  land,  on  such  terms  as  he  should  deem  expedient 
Held,  that  an  agreement  for  the  sale,  entered  into  by  B,  for  himself  and 
C,  waa  not  valid,  and  a  bill  filed  for  a  specific  performance  of  it  was 
accordingly  dismissed.  The  chancellor,  in  deciding  the  case,  says :  "  The 
agreement  to  sell  was  not  valid,  being  made  by  one  executor,  without  the 
personal  assent  and  act  of  the  other.  The  power  was  not  capable  of 
transmission  or  delegation  from  one  executor  to  the  other,  and  the  rule 
of  law  and  equity  on  this  point  is  perfectly  well  settled,"  citing  Combos 
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Owe,  9  Co.  75 ;  Ingram  vs.  Ingram,  2  Atk.  88 ;  Sir  Thomas  Clarke,  in 
Alexander  vs.  Alexander^  2  Ves.  Sr.  643 ;  I^rd  Hard  wick  e,  in  Attorney- 
General  vs.  Scott,  1  Ves.  Sr.  417  ;  Lord  Redesdale,  in  2  Sdu  &  Lef.  330 ; 
Hawkhu  vs.  Kemp,  3  East,  410;  and  Sug.  on  Powers  (2d  ed.),  167. 

The  defendants  allege,  however,  that  there  was  no  delegation  of  dis- 
cretion in  the  power  of  attorney ;  that  the  acts  to  be  performed  by  the 
attorney  were  merely  ministerial.  If  the  facts  be  so,  tiie  case  would  l)e 
free  from  difficulty.  A  trustee  may  delegate  a  mere  ministerial  duty, 
such  as  signing  his  name  to  a  transfer  of  stock,  or  to  a  deed  ;  and  if  this 
were  all  this  power  of  attorney  authorized,  the  defendants  would  be  right 
in  their  construction  of  it.  But  it  was  a  general  power  to  sell  stocks, 
embracing  everything  in  the  estate,  with  authority  to  call  in,  sell  or 
change  any  or  all  of  the  said  stocks  or  loans,"  etc.,  with  a  power  of  sub- 
stitution ;  and  it  was  without  any  limit  as  to  price,  or  reference  to  the 
time,  place,  or  manner  of  sale.  Nor  did  the  principal  reserve  any  veto 
or  check  upon  the  act  of  his  agent.  The  latter  was  to  exercise  all  the 
discretion  which  was  by  law  vested  in  the  ibrroer.  Whether  the  price 
was  sufficient,  or  the  sale  itself,  at  the  particular  time,  and  in  the  then 
condition  of  the  stock  market,  was  judicious,  were  questions  which  the 
agent  was  empowered  to  decide  without  any  consultation  with  his  prin- 

ZlI.  In  this  respect  we  think  the  power  of  attorney  was  invalid.  If 
r  making  the  sale,  the  attorney  had  reported  the  same  to  his  princi- 
pal, and  the  latter  had  ratified  it,  thus  exercmng  his  diacrAion,  I  have  no 
doubt  the  transfer  under  the  power  would  have  been  good.  And  herein 
the  defendants  were  remiss.  With  such  a  general  power,  delegating  dis- 
cretion,^they  should  have  required  some  evidence  of  the  ratification  of 
the  sale  by  the  principal.  Any  assent,  the  production  of  a  letter  from 
him,  would  have  been  sufficient.  But  in  the  absence  of  any  such  ratifi- 
cation on  his  part,  we  are  of  opinion  that  the  defendants  had  no  right  t  • 
allow  this  transfer;  and  that  they  are  responsible  for  the  loss  of  this 
stock. 

Nor  do  we  think  it  helps  the  defendants  that  the  trustee,  Lorenz,  has 
been  absent  in  Europe  for  seven  years.  Such  absence,  although  render- 
ing him  liable  to  removal,  did  not  per  se  oust  him  from  the  trust.  The 
fact  that  the  defendants  rely  upon  his  power  of  attorney  as  such  trustee, 
for  their  protection,  is  a  sufficient  answer  to  this  point. 

The  decree  in  this  case  must  be  for  the  plaintiff.  It  may  be  prepared 
and  submitted  in  accordance  with  the  rules  of  court. 

George  Biddle  and  George  W,  Biddle,  Esqs.,  for  plaintiff. 

John  O.  Johnson,  Esq.,  for  defendants. 

[Leg.  lat,  Vol.  29,  p.  108.] 

Commonwealth  ex  rel,  Cmr  Sewage  Co.  vs.  Samuel  P.  Hancock, 
City  Controller. 

The  controller  can,  under  certain  circumstances,  refuse  io  countersign  a  bill  or  war- 
rant, but  this  is  not  an  absolute  and  unqualified  power. 
The  returu  to  a  mandamus  must  be   certain  to  a  certain  intent  in  general." 

Opinion  delivered  March  30, 1872,  by 

Allison,  P.  J. — The  question  before  us  is  the  suflSciency  of  the 
amended  return  of  the  city  controller,  showing  cause  against  the  com- 
Biand  of  the  alternative  mandamus. 
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The  first  return  was  upon  special  demurrer  filed  by  the  relator,  decided 
to  be  iosufficienty  because  it  was  vague,  indefinite,  and  uncertain  in  its 
statements,  and  was  therefore  "  not  certain  to  a  certain  intent  in  general/' 
which  in  the  case  of  the  Commonwealth  ex  rel.  Thomas  vs.  Commissioner 
of  Allegheny  Co.,  8  Casey,  p.  218,  was  heitl  to  be  the  rule  in  force  in 
Pennsylvania;  and,  as  expounded  in  that  case,  is  declared  to  be  that 
wiiich,  upon  a  fair  and  reasonable  construction,  may  be  called  certain 
without  recurring  to  possible  facts  which  do  not  appear.  This  definition 
of  the  rule  we  are  bound  to  adopt,  in  so  far  as  we  are  able  to  gather  from 
it  what  is  its  true  and  accurate  meaning;  we  think,  however,  it  will  be  con- 
ceded, that  it  is  not  remarkable  for  its  perspicuity,  or  that  it  conveys  to  the 
mind  of  the  reader  a  clear  and  definite  understanding  of  the  rule  sought  to 
be  interpreted.  This  much,  however,  is  plainly  stated, — it  is  intended  as 
a  modification  of  the  common  law  doctrine,  which  required  a  return  to 
H  mandamus  to  be  set  forth  with  as  much  strictness  as  is  necessary  in 
pleading  an  estoppel ;  or  as  is  requisite  in  an  indictment,  or  in  a  return 
to  a  writ  of  habeas  corpus.  But  with  all  its  modification,  it  is  still 
demanded  that  every  allegation  of  a  return  must  be  direct,  and  be 
stated  in  the  most  unqualified  manner ;  not  inferential ly  or  argumenta- 
tively,  but  with  certainty  and  plainness :  Tapping,  354-7. 

The  first  averment  of  the  controller  in  the  original  return  is,  that  the 
evidence,  so  far  as  this  department  can  ascertain,  is  that  the  contract  was 
hardly  attempted  to  be  complied  with  by  the  City  Sewage  Utilization 
Company  in  January,  except  the  part  of  taking  up  ashes  for  a  part  of 
the  time,  and  in  portions  of  the  city  only.  The  second  most  material 
allegation  is,  that  the  company  did  not  fulfil  the  obligations  pf  their 
contract  in  January,  1872,  and  that  they  did  not  faithfully  perfonn 
during  the  month  of  January  that  which,  by  the  terms  of  their  contract, 
they  were  required  to  perform.  There  is  in  all  this,  no  statement 
of  the  nature  and  character  of  the  information  or  evidence  referred 
to ;  nor  is  there  a  distinct  averment  that  any  evidence  had  been  ascer- 
tained by  the  controller;  nor  is  it  stated  in  the  second  paragraph  uf  the 
return,  in  what  respect,  or  to  what  extent,  the  company  ikiled  to  fulfil 
the  obligations  of  their  contract 

These  allegations,  in  our  judgment,  are  wanting  in  directness ;  are 
not  unqualified  statements  of  fact,  and  are  little  more  than  opinions 
and  inferences  of  the  controller,  with  no  disclosure  of  the  facts  upon 
which  they  are  based.  The  demurrers  to  these  portions  of  the  return 
were  sustained,  with  leave  to  the  controller  to  amend  his  answer.  Tiiis 
he  has  done,  and  to  this  amended  return  the  relators  have  again  de- 
murred. 

We  have  now  a  repetition  of  the  general  averment,  that  the  sewage 
company  did  not  comply  with  the  terms  and  spint  of  their  contract 
during  the  month  of  January,  for  which  the  warrant  was  drawn  ;  to 
\yhich  is  added  the  particular  statement  of  a  failure  to  keep  the  streetji 
clean  by  brooming  anJ  sweeping;  that  they  did  not  clean  the  market- 
houses  in  that  month ;  that  they  in  part  only  complied  with  their  con- 
tract to  remove  once  in  each  week  ashes  placed  on  the  sidewalk ;  that 
prior  to  the  15th  of  January  no  attempt  was  made  by  the  company  to 
remove  the  ashes  in  any  considerable  quantities ;  and  that  during  the 
rest  of  the  month  they  were  removed  in  certain  localities  only,  and  even 
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there  very  irregularly.  These  averments  are  made  on  the  personal 
observation  of  the  controller  as  to  six  of  the  wards  of  the  city,  and  upon 
statements  and  information  made  to  him  by  six  of  the  inspectors  ap- 
pointed by  the  board  of  health,  whose  information  is  stated  to  be  official, 
whose  names  are  given,  and  the  districts  over  which  they  have  charge 
described,  showing  an  examination  of  a  considerable  portion  of  the  city 
by  these  inspectors  for  the  month  of  January. 

These  statements  we  regard  as  coming  up  to  the  rule,  being  "certain 
to  a  certain  intent  in  general;"  and  that  upon  a  fair  and  reasonable 
construction  they  may  be  called  certain,  without  recurring  to  possible 
facts  which  do  not  appear.  Keeping  in  mind  this  luminous  exposition  of 
the  standard  of  directness  and  certainty,  which  our  Supreme  Court  have 
adopted,  following,  as  they  did,  in  the  lead  of  the  Court  of  King's  Bench 
in  England,  that  without  calling  to  our  aid  possible  facts  which  do  not 
appear,"  there  is  no  obscurity  or  want  of  directness  in  the  statement  that 
the  streets  were  not  swept  or  scraped  at  all ;  that  the  market-houses 
were  not  cleaned  ;  that  for  the  first  half  of  the  month  little  or  no  ashes 
were  taken  up,  and  for  the  remaining  part  of  it  this  duty  was  only  par- 
tially and  irregularly  performed  in  certain  localities ;  that  there  was  no 
general  and  substantial  compliance  with  the  contract  in  this  respect 
during  any  part  of  the  month  of  January. 

Looking  to  the  contract,  we  find  that  all  of  these  things  the  relators 
undertook  and  promised  to  do,  and  in  consideration  of  their  performing 
their  stipulations  of  the  contract,  the  city  of  Philadelphia,  through  the 
board  of  health,  agreed  to  pay  to  them  the  sum  of  $144,408.63  for  the  year 
1872,  in  equal  monthly  instalments;  for  which  the  board  of  health  are 
required  to  draw  their  warrants  upon  the  treasury  of  the  city. 

It  is  a  self-evident  conclusion  from  these  facts  that  no  warrant  could 
properly  be  drawn  for  the  first  month's  payment,  unless  the  work,  accord- 
ing to  the  true  intent  and  meaning  of  the  contract,  had  been  done  in  the 
month  of  January ;  but  the  board  of  health  on  the  27th  of  February 
directed  a  warrant  to  be  drawn  in  favor  of  the  relatore  for  $12,035.05, 
"  in  payment  for  street  cleaning,  etc.,  for  the  month  of  January,  1872, 
as  per  contract." 

This  warrant  the  controller  refused  to  countersign  for  the  reasons 
already  referred  to,  and  to  this  refusal  the  relators  have  t^ken  exception, 
claiming  that  the  action  of  the  board  of  health  is  conclusive  upon  the 
controller — that  he  cannot  go  behind  the  warrant  and  inquire  into  the 
question  of  the  consideration,  or  revise  the  action  of  those  who  directed 
it.  to  issue.  But  in  this  assumption  we  do  not  agree  with  the  relators. 
Inhere  is  nothing  in  the  acta  of  assembly  providing  for  and  directing  the 
board  of  health  to  enter  into  a  contract  with  the  sewage  company,  so  far 
as  we  have  been  able  to  discover,  which  take  the  warrants  issued  under 
the  contract  out  of  the  operation  of  the  laws  and  ordinances  relating  to 
the  powers  and  duties  of  the  controller.  The  board  of  health  stands  in 
this  matter  as  and  for  a  department  of  the  city,  charged  with  the 
oversight  of  the  cleansing  of  the  streets.  The  presumption  in  the  first 
instance  is,  that  the  warrants  drawn  by  its  authority  are  properly 
drawn  ;  but  the  controller  is  charged  by  the  act  of  May  13,  1856,  P.  L, 
673,  with  the  duty  of  examining  all  bills  and  warrants  presented  to  him 
for  his  approval,  and  to  refuse  to  countersign  the  same,  if  no  appropria- 
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tioD  has  been  made  for  payment ;  or,  if  made,  when  the  same  has  become 
Exhausted  ;  or  if,  from  any  other  cause,  he  cannot  give  his  approval,  it  shall 
be  his  duty  to  inform  the  department,  etc. 

This  is  not  an  absolute  and  unqualified  power,  which  the  law  for  wise 
purposes  places  in  the  hands  of  the  controller,  and  so  we  decided  in 
Walton  vs.  Lyndally  2  Brewster,  425.  The  controller  may  not  from 
mere  caprice,  or  from  a  neglect  or  refusal  to  ascertain  whether  cause 
exists  against  countersigning  a  bill  or  warrant,  or  from  dislike  or  hatred 
to  the  person  presenting  the  same  to  him  for  approval,  or  for  any  insuffi- 
cient reason,  refuse  his  official  sanction  to  a  claim  when  presented  in  proper 
form  for  countersigning.  The  discretion  which  is  given  to  him  must 
be  founded  on  a  reasonable  and  proper  cause;  the  words  of  the  statute, 

if  from  any  other  cause,"  shows  that  cause  must  exist  to  justify  refusal, 
and  when  called  upon  by  alternative  mandamus  to  obey  the  command 
of  the  writ,  or  to  justify  his  refusal,  he  must  make  it  appear  to  the  court 
that  proper  legal  cause  does  actually  exist  against  countersigning  the 
bill  or  warrant.  The  claim  which  was  set  up  for  the  controller  in 
Walton  vs.  Lyndall,  of  absolute  right  of  approval  or  refusal,  and  which 
was  then  denied  to  him,  was  properly  decided,  and  we  repeat  here,  that 
the  discretion  which  he  is  required  to  exercise  is  a  sound,  honest,  and 
legal  discretion.  If  this  is  wanting  upon  his  own  showing,  then  his 
refusal  is  not  grounded  upon  cause,  which  must  be  interpreted  to  be  a 
sufficient  cause.  Where  this  is  not  made  to  appear  his  action  will  be 
controlled.  Nor  is  the  reason  put  forth  in  the  dissenting  opinion  in  WaUon 
vs.  LyndaU,  that  this  b  in  effect  the  collection  of  a  debt,  well  assigned. 
It  has  nothing  to  do  with  the  compulsory  collection  of  a  debt ;  it  is 
simply  a  question  whether  the  evidence  of  a  claim  shall  have  appended 
to  it  one  of  the  marks  or  desi^ations  for  which  the  law  proviiles,  and 
which  is  required  in  all  cases  before  the  treasurer  can  be  called  on  for 
payment;  just  as  the  mayor  may  be  compelled  to  affix  the  corporate 
seal  of  the  city  to  a  bond  of  the  city,  or  to  attest  the  same  by  his  signa- 
ture in  cases  where  this  formality  is  required.  The  countersigning  of  a 
bill  or  warrant  does  not  necessarily  advance  the  payment  of  the  claim 
a  hair's  breadth.  If  the  treasurer  choose  to  refuse  payment  after  it  is 
countersigned,  it  must  still  go  to  suit,  and  defence  to  the  claim  is  not 
precluded  by  the  signature  of  the  controller.  It  is,  therefore,  not  even 
an  attempt  to  collect  a  debt  by  mandamus,  but  the  enforcement  of  a 
right  as  to  the  stamp  or  countersign,  which  the  law  authorizes  the 
creditor  to  have  affixed  to  his  claim,  unless  proper  cause  can  be  found  to 
excuse  the  refusal  of  the  controller. 

It  is  an  essential  preliminary,  before  legal  demand  for  payment  can 
be  made  on  the  treasurer.  The  advantage  and  value  of  it  are  obvious, 
even  when  payment  is  not  at  the  time  desired ;  like  a  bond  properly 
executed,  it  will  pass  by  assignment  from  hand,  it  at  once  becomes  sale- 
able in  the  market,  or  it  may  be  kept  for  an  investment  drawing  interest 
There  is  no  other  mode  of  attaching  to  a  warrant  these  incidents;  and, 
as  there  is  no  other  legal  remedy  for  a  refusal  to  give  to  a  claimant  the 
advantages  to  which  by  law  and  ordinances  of  the  city  he  is  entitled, 
mandamus  is  his  proper  remedy. 

When  this  case  was  first  before  us  upon  the  original  return,  we  ex- 
pressed the  opinion  that  the  contract  was  to  be  regarded  as  an  entirety, 
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and  that  it  ought  to  have  given  to  it  a  reasonable  and  practical  con- 
struction, and  not  such  an  interpretation  as  would  render  its  execution 
impossible.  The  letter  of  the  agreement  calls  for  certain  work  to  be 
performed  once  in  each  week ;  but  inasmuch  as  there  are  physical  and 
climatic  causes  which  interfere  with  the  literal  compliance  with  all  of 
the  stipulations  of  the  contract,  that  which  is  impossible  is  not  to  be 
exacted.  Streets  that  are  covered  with  ice  and  snow  are  not  expected 
to  be  swept  and  scraped,  and  all  that  the  relators  are  required  to  do  in 
this  respect  is  to  scrape  and  broom  the  highways  in  each  week  when' 
it  is  possible  to  do  so,  out  they  are  to  be  held  to  the  full  measure  of  such 
possibilities  within  the  requirements  of  the  agreement.  This  we  think  is 
no  more  than  reasonable,  regarding  the  contract  as  an  annual  contract, 
so  much  for  the  year,  payable  in  monthly  instalments ;  and  if  in  the 
winter  months  the  cost  to  the  company  of  keeping  the  streets  clean  and  . 
removing  the  ashes  and  oflfal  is  less  than  the  sum  to  be  paid  to  them,  it 
must  not  be  forgotten  that  in  the  summer  months  the  expenditure  would 
probably  be  largely  in  excess  of  the  instalments  to  which  they  would  be 
then  entitled.  In  addition  to  this  is  the  further  consideration  that  the 
cost  to  the  company,  or  to  the  contractors  employed  by  them  to  perform 
the  work  of  investment  of  capital  for  stock,  wagons,  and  machinery,  is 
a  charge  to  which  they  are  subject,  and  from  which  they  cannot  free 
themselves  during  the  inclement  season  of  the  year. 

We  have  referred  to  some  of  the  questions  which  grow  out  of  the  case, 
which  might  perhaps,  with  propriety,  have  been  passed  by,  at  this  stage 
of  the  hearing  but  for  the  reason  that  the  former  decision  was  an  oral 
one,  and  there  is  therefore  no  statement  of  the  reasons  on  which  our  judg- 
ment was  founded,  we  have  thought  it  to  be  proper  to  allude  to  them 
now.  To  this  we  desire  to  add  that  we  think  it  will  be  a  just  cause  of 
regret  if  the  hope  which  was  entertained  of  securing  for  the  city  all  that 
was  expected  from,  and  promised  by  the  relators,  shall  be  disappoiated. 
Clean  streets  and  highways  are  not  only  desirable,  they  are  a  necessity 
for  Philadelphia,  and  a  fair  trial  ought  to  be  niad.e  of  this  agency  before 
it  is  abandoned.  Unreasonable  and  factious  opposition  ought  to  find  no 
fevor  with  any  branch  of  the  city  government ;  for,  if  properly  carried 
out,  we  shall  be  greatly  the  gainers  in  health  and  comfort,  and  the  sav- 
ing to  the  city,  in  actual  expenditure  of  money,  will  not  be  less  than 
half  a  million  of  dollars. 

Demurrer  overruled. 

S,  E,  Megarge^  William  Botch  Wider  aud  John  C.  Bullitt,  Esqs.,  fur 
plaintiff. 

George  D.  Budd,  Williar^  J.  McElroy,  Esqs.,  and  C.  H.  T.  CoUia,  city 
solicitor,  for  defendant 

[Leg.  Int,  YoL  29,  p.  188.] 

Struthers  et  al,  w.  Bickley  al, 

A  lease  from  the  city  of  a  wharf  and  landing,  does  not  give  the  tenant  a  right  to  store 
street  dirt  on  its  whole  length,  the  wharf  being  part  of  the  street. 

In  equity.  Motion  to  continue  special  injunction.  Opinion  delivered 
June  8, 1872,  by 

FiNLETTER,  J.— On  the  first  of  July,  1869,  the  city  of  Philadelphia 
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leased  to  the  defendant  Bickley  "  the  premises  situate  in  the  eighth 
\vard  of  the  city  of  Philadelphia,  known  as  Walnut  street  wharf  and 
landing,  in  the  river  Schuylkill,  for  the  term  of  three  years." 

Under  this  lease  he  now  exclusively  occupies  one  hundred  and  sixty- 
five  feet  from  the  head  of  the  wharf,  by  storing  street  dirt  thereon.  The 
pile  covers  the  whole  width  of  the  wharf  and  street,  and  extends  from 
about  five  feet  from  the  head  of  the  wharf  one  hundred  and  sixty  feet 
eastward.  At  its  west  end  it  is  from  fifteen  to  twenty  feet  high,  sloping 
downwards  its  whole  length. 

The  plaintiffj  are  ownei*s  and  lessees  of  land  and  wharves  at  and  near 
the  end  of  Walnut  street,  and  contiguous  to  the  premises  occupied  by 
Bickley.  They  allege  by  their  bill  and  affidavits  that  the  pile  of  dirt 
emits  noxious  and  unhealthy  odors  and  dust,  and  completely  prevents 
access  from  their  premises  to  and  upon  said  Walnut  street,  and  thereby 
they  are  specially  injured.  And  that  it  is  a  public  nuisance,  aflfecting 
the  health,  comfort  and  convenience  of  the  public. 

It  does  not  satisfactorily  appear  that  the  odors  and  dust  from  the  pile 
of  dirt  are  of  such  a  character  as  imperatively  to  require  interference 
by  special  injunction. 

The  obstruction  of  a  street  is  per  se  a  public  nuisance.  The  ques- 
tions which  arise  in  this  case  are,  1st.  Is  the  locus  in  mio  part  of  a 
street  ?  And,  2dly,  if  it  be,  has  the  defendant,  Bickley,  shown  a  right 
to  its  exclusive  use? 

The  premises  occupied  by  Bickley  were  originally  between  high  and 
low  water  mark.  The  general  doctrine  in  relation  to  such  places  is, 
that  they  are  retained  as  eminent  domain  for  the  use  of  all  citizens. 
6  Wright,  219.  It  is  contended,  however,  that  the  act  of  1805,  gave  to 
the  corporate  authorities  of  the  city,  ownership  of  the  ends  of  the  streets; 
from  which  the  right  to  lease  to  the  exclusion  of  the  public  arises. 

The  streets  of  the  city  being  laid  out  in  parallels,  or  nearly  so,  there 
were  necessarily  large  spaces  of  land  bordering  the  rivers  Delaware  and 
Schuylkill,  which  were  not  included  in  the  plan  of  streets  running  north 
and  south.  These  spaces  were  intersected  with  such  streets  only  as  the 
exigencies  of  the  owners  of  the  land  and  the  public  from  time  to  time 
required. 

The  extension  of  the  streets  running  east  and  west  to  and  into  the 
rivers  became  at  once  a  necessity.  It  was  the  only  means  by  which  the 
public  could  legally  have  access  for  any  purpose  to  these  great  natural 
highways. 

The  original  charter  from  William  Penn  provides,  "  that  the  streets 
of  the  said  city  shall  forever  continue  as  they  are  now  laid  out  and 
regulated,  and  that  the  ends  of  each  street  extending  into  the  river 
Delaware  shall  be  and  continue  free  for  the  use  and  service  of  the 
said  city  and  the  inhabitants  thereof,  who  may  improve  the  same  for 
the  best  advantage  of  the  city,  and  build  wharves  so  far  out  into  the 
river  there  as  the  mayor  and  aldermen  and  common  council  shall 
deem  meet." 

During  the  same  year  similar  rights  were  conferred  as  to  the  ends  of 
the  streets  extending  to  the  river  Schuylkill.  It  will  be  seen  from  this 
that  the  ends  of  the  streets  were  "  to  be  and  continue  free  for  the  use  and 
service  of  the  said  city  and  the  inhabitants  thereof" 
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The  sixth  section  of  the  act  of  1805,  after  reciting  these  grants  says, 
"as  such  a  public  benefit  will  now  be  highly  useful  to  the  inhabitants 
of  said  city  and  to  other  citizens  of  the  Common  wealth,  therefore  be  it 
resolved  by  the  authority  aforesaid,  that  the  corporation  of  the  said  city 
shall  be  invested  with  all  and  singular  the  powers  and  authorities,  juris- 
dictions, rights  and  immunities,  in  and  to  and  over  the  ends  of  each  and 
every  public  street  or  alley  which  extends  to  or  into  the  river  Schuyl- 
kill, as  fully  and  to  all  intents  and  purposes,  and  to  the  like  uses  as  by 
tliesaid  charter  or  any  laws  of  this  Commonwealth,  is  or  are  granted 
respecting  the  ends  of  the  several  streets  which  extend  to  or  into  the  river 
Delaware." 

This  act  recognized  the  usefulness  of  the  ends  of  the  streets  "  to  the 
inhabitants  of  said  city  and  other  citizens  of  the  Commonwealth," 
and  for  that  reason  vested  in  the  corporation  jurisdiction  over  them. 
This  jurisdiction  was,  however,  to  be  and  remain  subservient  to  the 
"  purposes  and  to  the  like  uses  as  had  been  confirmed  to  the  citizens  by 
the  charter  and  acts  of  assembly." 

These  purposes  and  uses  were  the  free  and  unrestricted  use  of  the 
ends  of  the  streets  as  highways.  The  corporation  became  thereby  the 
mere  custodians  of  these  portions  of  our  streets,  for  the  free  use  thereof 
by  the  public.  It  could  do  nothing  with  them  which  would  in  anywise 
interfere  with  the  rights  of  the  public;  and  as  a  necessary  consequence 
could  not  confer  upon  any  one  a  right  to  their  exclusive  use.  If  it  has 
the  authority  to  lease  them  for  any  purpose  which  is  not  apparent,  cer- 
tainly it  mu.st  be  exercised  in  such  a  manner  as  not  to  interfere  with  the 
free  enjoyment  of  the  public  rights. 

If  this  view  of  the  subject  be  incorrect,  there  is  another,  which  is  per- 
haps conclusive  against  the  claim  of  Bickley.  The  plans  of  the  citjr, 
dated  1817,  1833,  1851  and  1868,  approved  by  councils  and  recorded  in 
the  survey  department,  represent  the  streets  as  extending  to  the  river 
Schuylkill,  **  and  to  the  ends  of  the  wharves  as  carried  out,  and  where 
the  footways  are  marked  on  the  plans  they  are  carried  out  to  the  river  and 
ends  of  the  wharves."  These  plans  and  ordinances  dedicated  the  ends 
of  the  streets  to  public  use.  If  this  be  not  so,  still  they  are  at  least  the 
most  emphatic  declarations  of  the  co^orate  authorities  that  the  streets 
extend  to  the  ends  of  the  wharves.  The  defendant  Bickley,  in  1869, 
when  he  received  the  lease,  is  presumed  to  have  knowledge  of  the  plans 
and  ordinances,  and  is  bound  by  every  conclusion  that  may  be  properly 
drawn  from  them.  The  lease,  therefore,  must  be  taken  to  have  been 
entered  into  by  both  lessor  and  lessee  with  the  knowledge  and  upon  the 
condition  that  Walnut  street  extended  to  the  end  of  the  wharf,  and  with 
all  the  rights  of  the  whole  community  in,  to  and  upon  it,  as  a  portion 
of  the  highway  reserved.  The  city  authorities  in  1869  held  this  street 
and  wharf  and  landing  subject  to  these  reserved  rights.  Even  if  thej^ 
had  the  power  to  exclude  the  public  from  its  use,  in  and  by  a  lease,  li 
could  be  done  only  by  fit  words  of  exclusion.  No  such  words  are  in  the 
lease  to  Bickley,  and  he  holds,  therefore,  only  as  the  lessors  professed  to 
hold,  subject  to  all  the  rights  of  all  the  citizens  in  a  public  highway. 

The  defendant,  Bickley,  claims  to  have  used  the  premises  for  storage 
for  upwards  of  twenty-one  years,  and  therefrom  asserts  a  prescriptive 
right  to  continue  so  to  use  it.    It  is  well  settled  that  no  such  right  cau 
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arise  against  the  public.  If  it  could,  whatever  right  he  may  have  had 
therein  he  surrendered  and  abandoned  by  accepting  the  lease  from  the 
city  in  1869.   His  present  rights  are  based  solely  upon  that  instrumeot. 

If  the  city  have  the  right  to  make  the  lease  the  lessee  has  no  right  to 
use  the  premises  for  any  other  purpose  than  that  indicated  by  the  nature 
of  the  thin?  leased.  If  a  hotel  be  let  as  a  hotel  the  lessee  has  no  right 
to  make  a  blacksmith-shop  of  it.  If  a  church  be  let  as  a  church  the 
lessee  cannot  convert  it  into  a  distillery.  If  a  wharf  or  landing,  or  street, 
be  let  as  such,  the  lessee  cannot  destroy  their  nature  and  character  by 
converting  them  into  dwelling-houses  or  storehouses,  or  places  of  storage 
alone.  The  things  leased  to  Bickley  were  "  Walnut  street  wharf  and 
landing  in  the  river  Schuylkill."  He  now  uses  them  as  a  storage  for 
street  dirt,  and  asserts  the  right  so  to  use  them  during  his  whole  term. 
The  wharf  and  landing  are  thus  destroyed.  Surely  his  lease  gives  him 
DO  right  to  do  this. 

It  will  be  observed  that "  the  wharf  and  landing"  which  were  demised, 
are  not  set  out  by  metes  and  bounds.  If  it  be  conceded  that  this  was  a 
proper  letting,  and  that  by  necessary  implication  it  carried  with  it  a 
right  to  use  a  portion  of  the  highway,  still  it  would  be  only  so  much 
thereof  as  was  reasonably  necessary  for  the  use  of  the  wharf  and  land- 
ing. It  will  scarcely  be  contended  that  one  hundred  and  sixty-five  feet 
of  a  public  highway  in  the  business  heart  of  the  city  is  not  an  unreason- 
able allowance  for  the  enjoyment  of  a  wharf  and  landing  for  which  the 
city  receives  a  rental  of  6210.  With  the  most  liberal  interpretation  of 
the  lease  in  this  respect  in  his  favor  he  has  no  right  to  use  as  much  of 
Walnut  street  as  he  is  using  and  as  he  claims  to  continue  to  use. 

By  the  ordinance  of  October  29, 1866,  it  is  made  "  unlawful  to  deposit 
manure  of  any  description  upon  any  wharf  south  of  Lehigh  and  north' 
of  Reed  streets,  provided  that  nothing  herein  contained  shall  prevent 
the  deposit  of  street  dirt  on  any  wharves  of  the  city."  The  defendant, 
Bickley,  claims  the  right  to  store  street  dirt  upon  Walnut  street,  and 
upon  one  hundred  and  sixty-five  feet  of  Walnut  street  and  keep  it  there 
continuously  during  his  term  by  virtue  of  thb  proviso.  If  it  be  neces- 
sary seriously  to  consider  this  claim  there  is  a  manifest  differenoe  in  the 
words  and  ideas  "to  store"  and^** to  deposit."  To  deposit  means  to 
place  upon  or  in  temporarily  ;  "  to  store,"  means  to  lay  up,  and  implies 
a  prolonged  occupation.  It  cannot  be  doubted  that  the  proviso  means 
no  more  than  the  right  to  use  the  public  wharves  to  deposit  street  dirt 
for  transportation. 

The  conclusions  to  which  we  have  come  are,  that  the  defendant^ 
Bickley,  is  obstructing  a  public  highway,  a  public  wharf,  and  a  public 
landing,  to  and  over  which  the  community  nave  the  right  of  free  and 
unrestricted  access ;  that  he  has  shown  no  right  to  do  so,  and  is  main- 
taining a  public  nuisance. 

Relief  cannot  be  had  a^inst  a  public  nuisance  in  a  bill  in  eqnity 
brought  by  a  private  individual  unless  he  has  suffered  especial  damase. 
It  must,  moreover,  be  an  injury  distinct  from  that  done  to  the  pumic 
at  large. 

The  affidavits  show  that  the  plaintifis  are  prevented  from  the  full 
enjoyment  of  their  properties.  They  are  excluded  from  the  use  of  the 
street  as  appurtenant  to  their  properties,  and  access  to  them  from  the 
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street  is  cut  off.  The  injury  to  them  is  quite  distinct  from  that  done  to 
the  public,  whose  right  of  way  only  over  the  street  and  wharf  and  land- 
ing is  obstructed.  These  injuries,  and  others  which  might  be  enumer- 
ated, they  suffer,  in  addition  to  those  which  as  citizens  they  are  compelled 
to  endure.  They  are  Constantly  recurring  grievances  which  could  not 
be  adequately  compensated  by  damages  at  law,  and  must  be  redressed 
in  equity. 

We  understand  Audenreid  vs.  Railroad  Company,  28  Leg.  Int.,  p.  12, 
to  prevent  us  from  granting  a  mandatory  injunction  except  upon  final 
hearing,  we  therefore  modify  the  special  injunction  heretofore  allowed, 
and  specially  enjoiti  the  defendant  Bickley  from  depositing  street  dirt 
for  storage  upon  the  premises  now  occupied  by  him  under  his  lease  from 
the  city. 

E.  N.  WiUsan  and  S.  C.  Perkins,  Esqs.,  for  plaintiffs. 

[Leg.Tnt,  Vol.  29,  p.  204.] 

Lodge  vs.  Railroad  Company. 

1.  An  appeal  may  be  taken  fK)m  the  report  of  viewers  under  the  act  of  February  19, 

1849,  in  all  cases  where  the  charter  of  the  railroad  company  is  subject  to  the  provi- 
sion of  that  act. 

2.  The  verdict  of  the  jury  of  view  need  not  be  itemized. 

3.  An  excessive  verdict  will  be  reduced. 

Motion  for  a  new  trial.    Opinion  delivered  June  18, 1872,  by 
Ludlow,  J. — Five  reasons  have  been  filed  in  support  of  this  motion  ; 
they  embrace  the  following  points : 

1.  The  right  of  appeal. 

2.  The  form  of  the  verdict 

3.  The  substance  of  the  verdict,  including  the  principles  upon  which  it 
was  based. 

4.  The  amount  of  the  verdict. 

The  first  question  seems  to  be  settled  by  express  legislation. 

The  charter  of  this  company,  approved  July  18,  1863,  and  to  be 
found  in  P.  L.  1864,  p.  1115,  and  the  various  supplements  thereto,  make 
no  reference  to  any  supplement  to  the  general  railroad  law  of  1849,  but 
simply  give  to  the  Frankford  and  Holmesburg  Railroad  Company,  "  all 
the  powers,"  and  subject  this  road  "  to  all  the  restrictions  "  prescribed  by 
an  act  entitled  "  an  act  regulating  railroad  companies,"  approved  Feb- 
ruary 19,  1849.  While  this  is  true,  it  must  be  remembered,  that  when 
this  charter  was  approved  in  1863,  a  law  stood  upon  the  statute  book, 
which  expressly  declared,  that  in  all  cases  which  may  hereafter  arise 
under  the  act  of  1849,  "  any  party  or  parties  who  may  be  aggrieved  by 
the  report  or  award  of  viewers,  appointed  under  said  act,  may  at  any 
time  within  thirty  days  after  the  confirmation  of  said  report,  appeal  from 
the  same  to  the  Court  of  Common  Pleas  by  which  said  viewers  were 
appointed."   See  act  of  1855,  P.  L.  365. 

In  1856,  a  supplement  was  passed,  which  was  evidently  intended  to 
explain  the  act  of  1855,  for  in  its  preamble  it  is  declared  that  doubts 
and  difficulties  had  arisen  in  regard  to  "  the  intention  and  proper  con- 
struction "  of  the  act  of  1855,  and  in  the  first  section  of  the  act  of  1856, 
it  is  enacted,  "  that  it  should  apply  to  and  embraoe  cases  pending  at  the 
time  of  the  passage  of  the  last  cited  act  of  assembly.    The  language  of 
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the  last  cited  act  of  assembly  only  strengtheDS  the  view  which  we  take  of 
the  proper  constructioo  of  the  acti  of  1855,  and  proves,  we  think,  that 
the  only  doubt  about  its  true  intent  and  meaning  applied  to  pending 
eases  alone.  If  then  this  company  took  its  chartered  rights  subject  to, 
and  under  the  provisions  of  the  act  of  1849,  and  if  at  the  very  date  of 
the  charter,  the  act  of  1855  had  already  declared  that  in  all  cases 
arising  under  the  act  of  1849  a  right  of  appeal  should  exist,  we  coa- 
elude  that  the  plaintiff  in  this  suit  had  a  legal  right  to  bring  this  case 
into  this  court. 

The  second  objection  made  to  this  verdict  relates  to  its  form.  The 
verdict  was  a  general  one,  and  it  i?  now  contended  that  as  the  act  of 
assembly  requires  the  jury  to  determine  the  quantity,  quality  and  value 
of  the  land  taken,  the  jury  should  have  itemized  their  finding,  and  that 
the  verdict  should  not  have  been  for  a  gross  sum.  This  question,  or  one 
similar  to  it,  arose  in  Harvey  vs.  Lackawanna  &  Bloomaburgh  B,  R.  Co., 
11  Wr.  428.  .    '      .  . 

In  that  case  the  judge  directed  the  jury  to  itemize  the  verdict.  The 
19th  error  assigned,  relates  to  this  point  in  the  charge,  and  the  court,  on 
page  437,  disposes  of  it,  by  saying  that  there  was  nothing  in  it,  for  the 
verdict  closed  with  a  gross  sum. 

It  may  be  proper  and  convenient  sometimes  to  enter  into  detail,  but  we 
cannot  say  that  there  is  error  in  this  verdict  as  to  its  form. 

Is  there  anything  wrong  in  the  verdict  in  so  far  as  the  principles  upon 
which  it  was  founded  are  concerned  ? 

The  charge  of  the  court  fully  explained  to  the  jurors  the  law  by  which 
they  were  to  be  governed,  and  no  exception  was  taken  to  it. 

The  jury  knew  they  were  to  determine  the  quantity,  quality  and  value 
of  the  land  taken,  they  were  instructed  not  to  award  consequential  dam- 
ages, and  to  make  a  fair  and  just  comparison  of  the  advantages  result- 
ing, or  which  seemed  likely  to  result  to  the  plaintiff  from  the  location 
of  the  railroad  through  his  land.  A  question  of  title  did  arise  as  to  a 
very  small  portion  of  the  land  taken,  but  on  reflection,  I  agree  with  the 
counsel  for  plaintiff  in  the  statement  that  this  claim  was  withdrawn  from 
the  jury. 

We  cannot  understand  what  precise  objection  can  betaken  to  this  ver- 
dict simply  upon  a  question  which  involves  the  principles  upon  which  it 
was  based. 

When  it  is  contended  that  the  verdict  upon  all  the  evidence  was  ex- 
cessive, we  understand  the  complaint,  and  we  now  proceed  to  discuss 
that  point  which  is  the  last  presented  in  this  cause. 

This  trial  extended  over  the  period  of  a  week,  during  which  time  some 
sixty-three  witnesses  were  examined. 

These  witnesses  were  about  equally  divided  between  the  parties,  and 
while  ibr  the  plaintiff  the  damages  sworn  to  varied  from  $15,000  to 
$50,000,  for  the  defendant,  the  witnesses  in  many  instances,  testified  that 
the  plaintiff  was  benefited  by  the  road.  Under  ordinary  circumstances, 
we  hesitate  to  destroy  a  verdict,  because  it  is  excessive,  and  we  only 
reduce  it  when  we  think  our  path  of  duty  clear.  In  this  instance,  this 
testimony  has  been  very  carefully  examined,  and  we  are  bound  to  de- 
clare that  this  verdict  is  too  large.  The  great  contention  here  arose 
upon  the  question  of  the  value  of  land  taken  for  building  lots,  and  then 
again  upon  the  injury  done  to  the  mansion  house  of  the  plaintiff. 
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Incidental  questions  as  to  the  value  of  this  road  as  a  means  for  the 
transportation  of  goods,  etc.,  from  plaintiff's  mill  to  the  city,  arose  and 
were  discussed. 

So,  also,  did  the  jury  hear  much  testimony  upon  the  actual  damage 
done  by  the  track  of  the  road,  as  it  strikes  and  runs  through  the  plaintiff's 
land. 

When  we  look  at  all  this  evidence,  we  cannot  forget^he small  quantity 


of  land  actually  taken,  the  route  which  the  road  takes  through  plaintiff  s 


building  purposes,  and  the  cost  of  the  whole  property,  including  the  mill, 
when  bought  by  the  plaintiff.  With  these  points  in  mind,  we  remember 
that  portion  of  this  evidence,  which  in  detail,  explains  what  to  us  appears 
to  be  self-evident,  the  natural  and  manifold  advantages  which  must 
accrue  to  this  plaintiff.  We  can  well  understand  how  a  jury  hearing 
witnesses  testify  to  an  amount  of  damages  in  sums  anywhere  between 
$15,000  and  $50,000,  may  have  been  misled,  especially  when  able  and  astute 
counsel  eloquently  discourse  upon  what  would  appear  to  be  not  a  claim 
for  damages  against  a  railroad  company,  but  some  gross  outrage.  Had 
the  witnesses  who  swore  to  these  enormous  amounts  given  us  a  detailed 
account  of  items,  we  should  have  been  better  satisfied,  as  it  is,  however, 
we  think  we  ought  to  some  extent  at  least  to  interfere  with  the  verdict. 

The  court  is  of  the  opinion  that  the  verdict  ought  to  be  reduced  to  the 
sum  of  $5000,  which  sum  is  a  liberal  compensation,  for  all  damage  to 
plaintiff.  If  in  ten  days  the  plaintiff  files  a  release  of  all  claim  for 
damages  above  this  amount,  under  this  verdict,  the  rule  will  be  di» 
charged,  otherwise  it  will  be  made  absolute. 

David  W,  Sellers,  J,  P.  O^NeUl,  and  L  Newton  Brown^  Esqs.,  foi 
plaintiff 

Chapman  Biddle,  Esq.,  for  defendant. 

[L^.  Int.,  Vol.  29,  p.  382.] 

Arthur  H.  Craige  et  el.  vs.  Mary  Ann  Craige  et  al. 

1.  A  trust  may  exist  though  a  trustee  be  not  uained. 

2.  A  clearly  expressed  inteution  of  a  testator  who  had  the  right  of  private  dominioa 

over  his  own  property,  should  not  be  destroyed. 

Z.  Pablio  policy  oemands,  even  in  doubtful  cases,  the  widest  latitude  of  construction 
where  the  rights  of  married  women  are  to  be  protected. 

4.  A  testator  directed  as  follows :  "J  g^ive  and  bequeath  to  each  of  my  children  an  etptai 
portion  of  my  estate^  tluii  portion  tliat  unll  be  for  my  daugfUert,  Emily  and  Mattlda, 
to  be  invested  in  safe  securities^  andt/ie  interest  to  be  paid  to  them,  Should  either 
of  them  die  loilhotU  issue,  then  to  be  divided  with  my  other  heirs."  At  the  date  of 
the  will  and  the  death  of  testator,  both  daughters  were  married  and  are  still  covert. 
ffeJd  :  That  these  expressions  of  the  testator  created  an  active  operative  trust  for 
the  married  daughters'  portions,  the  duties  of  which  required  constant  activity  on 
the  part  of  the  trustee. 

6.  No  attention  is  to  be  paid  to  the  ]angua|^e  of  the  will  which  declares  that  "  should 
either  of  them  {daughters)  die  without  issue,  then  to  be  divided  with  my  other  heirs 
because  if  a  trust  for  the  sole  and  separate  use  of  these  married  daughters  exists, 
their  estate  is  an  equitable  one,  and  the  rule  in  Shelly's  case  cannot  apply. 

This  was  a  bill  in  equity  for  partition  filed  by  and  between  the  chil- 
dren and  devisees  of  Thomas  H.  Craige,  the  elder,  deceased,  in  which  a 
decree  for  partition  had  been  made,  a  master  appointed,  the  sale  of  the 
real  estate,  the  subject  of  partition,  decreed  and  made,  and  the  master 
ordered  to  divide  and  distribute  the  proceeds  thereof. 
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The  following  is  a  statement  of  the  principal  &cts  of  the  case : 
Thomas  H.  Craige,  the  elder,  late  of  the  city  of  Philadelphia,  manu- 
facturer, died  May  5,  1865,  having  first  made  and  published  his  last  will 
and  testament  in  writing,  dated  February  6,  1865 ;  the  material  portions 
of  which  are  as  follows  :  "After  her  decease  (that  is  the  decease  of  tes- 
totpr  s  wife)  I  give  and  bequeath  to  each  of  my  children,  an  equal  por- 
tion of  my  estate,  that  portion  that  will  be  for  my  daughters,  Einily  and 
Matilda,  to  be  invested  in  safe  securities,  and  the  interest  to  be  paid  to 
them  ;  should  either  of  them  die  without  issue,  then  to  be  divided  with 
my  other  heirs." 

This  will  was  duly  proved  and  admitted  to  probate  May  11,  1865,  by 
the  register  of  wills  of  Philadelphia. 

The  testator  left  surviving  him,  nine  children,  seven  sons  and  two 
daughters,  Emily  and  Matilda,  all  of  whom  have  attained  their  majority. 

Both  daughters  were  married  at  the  date  of  the  will,  and  had  been  for 
a  long  time  previously,  and  are  still  married. 

According  to  the  schedule  of  distribution  contained  iq  the  master's 
report,  one-ninth  of  the  net  balance  in  his  hands  for  distribution  amounlB 
to  $3857.81. 

Frank  8.  Simpson,  Esq.,  the  roaster,  in  his  report,  filed  September  20, 
1872,  awarded  the  shares  of  Mrs.  Emily  Forepaugh  and  Mrs.  Matilda 
Yarrow,  the  said  testator's  two  married  daughters,  as  follows : 

The  will  of  the  testator  directs  that  the  portions  of  his  estate,  that 
will  be  for  his  daughters,  Emily  and  Matilda,  are   to  be  invested  in  safe 

securities  and  the  interest  to  be  paid  to  them."  ''Therefore,  in 

accordance  with  the  direction  of  the  will,  the  master  awards  one-ninth 

of  the  said  balance  to  trustees  duly  appointed  by  the  proper 

court,  for  Emily  Forepaugh,  wife  of  Francis  H.  Forepaugh,  to  be  in- 
vested by  them  in  safe  securities,  and  the  interest  thereof  to  be  paid  semi- 
annually to  the  said  Emily  Forepaugh  during  her  natural  life,  and  after 
her  death  the  principal  thereof  to  be  paid  and  distributed  according  to 
the  will  of  said  Thomas  H.  Craige,  deceased,  and  the  laws  of  tbb  Oam- 
raon  wealth." 

In  like  manner  the  master  awarded  the  remaining  one-ninth  to  trustees 
for  Mrs.  Matilda  Yarrow. 

To  this  part  of  the  master's  report,  the  counsel  for  Mrs.  Forepau^ 
and  Mrs.  Yarrow  excepted,  urging  that  the  language  of  the  testator's 
will,  did  not  raise  a  trust  for  them,  and  if  there  had  been  a  trust  created, 
it  had  become  executed,  and  therefore  the  master  should  have  awarded 
the  two  shares  or  ninths  to  them,  the  said  Mrs.  Forepaugh  and  Mrs. 
Yarrow,  to  be  paid  into  their  hands  freed  and  discharged  from  any  and 
all  trusts. 

Thomas  J.  Diehl,  Esq.,  for  exceptants. 
William  EnuA,  Esq.,  for  trustees. 

The  opinion  of  the  court  was  delivered  Ntyvemher  80, 18T2,  by 
Ludlow,  J. — It  is  not  an  easy  matter  to  decide  this  cause,  and  for  the 
reason  that  it  is  one  of  those  cases  described  by  Judge  Agnew  in  his 
opinion  in  Dohson  vs.  Ball,  10  P.  F.  Smith,  496,  where  he  said :  "Hie 
result  of  these  conflicting  principles  and  authorities  is,  that  it  is  difficult 
to  determine  cases  lying  along  the  border."    If  ever  there  was  a  cause  ib 
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which  the  principle  of  prirate  dominion  ought  td  prevail,  this  h  the  on^ 
and  that  too  for  all  powerful  reasons.  This  testator  was  surrounded  hf 
a  family  of  nine  children,  he  had  seven  sons  and  two  daughters,  ana 

these  daughters  were  of  full  age  and  married. 

'  The  will,  not  drawn  by  an  expert,  proceeds  to  dispose  of  all  his  estate 
real  and  persona],  and  the  testator'  with  an  intention  in  view  which  can^ 
not  by  any  process  of  reasoning  be  mistaken,  in  a  few  brief  words,  de- 
clares that  his  sons  shall  take  an  estate  in  fee  simple  and  absolutely,  in 
to  far  as  their  interests  are  concerned,  and  then  he  evidently  designs  to 
protect  his  married  daughters,  for  he  declares:  " I  give  and  bequeath  to 
each  of  my  children  an  equal  portion  of  my  estate,  that  portion  whidk 
will  be  for  my  daughters^  Emily  and  Maiilda,  to  be  inteded  in  safe  securi' 
iies^  and  the  interest  to  be  paid  to  them.  Should  either  of  them  die  toith* 
out  issue,  then  to  be  divided  with  my  other  heirs." 

It  has  long  been  settled,  that  a  trust  will  not  fail  because  a  trustee  is 
pot  named,  and  no  particular  form  of  words  is  necessary  to  create  a  trust. 
Hill  on  Trustees,  4  Am.  Ed.,  p.  654, 655 ;  Tyson's  Appeal,  10  Barr,  220; 
Wright  vs.  Brown,  8  Wright,  224.    The  master  in  his  able  report  on 

Eage  d,  cites  a  number  of  cases  in  which  expressions  of  a  vague  nature 
ave  been  held  to  create  a  trust  for  the  sole  and  separate  use  of  a  feme 
covert  They  all  throw  light  upon  our  path,  and  may  aid  us  in  our 
present  investigation. 

In  Jamison  vs.  Brady,  6  S.  &  R.  465,  the  language  was  simply  "  for 
her  own  use;"  in  Cochran  vs.  O'Hern,  4  W.  &  S.  95,  the  words  used 
were  "  for  her  own  and  sole  use  forever;"  in  Heck  vs.  Copinger,  5  Barr, 
385,  "  to  be  for  her  and  her  family's  use,  during  her  life,  and  in  Snyder 
vs.  Snyder,  10  Barr,  423,  "  for  her  own  jproper  use  during  life." 

The  strongest  case  seems  to  be  found  in  10  Barr,  220,  Tyson*s  Appeat 
There  the  language  used  was,  "  to  my  sister  Hannah,  intermarried  with 
Charles  Tyson,  the  interest  of  $5000,  to  be  paid  to  her  in  equal  half 
yearly  payments,''  with  remainder  to  her  children  ;  these  words  the  court 
held,  created  a  separate  estate.  In  a  review  of  the  numerous  case* 
decided  in  this  State,  it  will  be  observed  that  the  court  of  last  resort 
endeavored  to  sustain  the  trusts  specified  for  two  reasons :  First,  because 
of  the  manifest  intention  of  a  testator,  and  secondly,  to  protect  married 
women.  Even  when  the  decision  in  Kuhn  vs.  Nevman,  2  Casey,  217, 
shook  the  law  of  trusts  to  its  foundations  in  this  Commonwealth,  trusts 
for  married  women  escaped  the  blow,  and  as  the  master  says,  these  trusts 
"  were  respected  and  held  sacred  and  inviolable."  If  it  be  true,  and  the 
proposition  cannot  be  doubted,  as  stated  by  Judge  Agnew  in  Jones' 
Appeal,  7  P.  F.  Smith,  469,  that  Lancaster  vs.  Dolan,  1  Kawle,  231,  was 
decided  upon  grounds  of  public  policy,  and  to  protect  the  wife  against 
the  influence  and  control  of  the  husband,  why  should  not  the  same  prin- 
ciple be  extended  to  a  case  in  which  both  the  doctrines  of  private 
dominion  and  public  policy  combine  to  demand  it  ? 

In  this  instance,  the  inteut  of  the  testator  is  overwhelmingly  clear.  It 
can  only  be  overthrown  by  a  technical  application  of  a  certain  well-set- 
tled rule  of  law  which  was  never  designed  to  reach  such  a  case  as  thitf, 
where  the  intention  is  settled. 

If  the  testator  had  unfortunately  used  certain  words  of  definite  legal 
import,  or  if  he  had  omitted  the  use  of  language  which  would  throw 
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dpubt  upon  his  intent,  then  technical  rules  of  law  must  be  applied,  but 
here  where  the  intent  is  clear,  as  we  have  alreadj  remarked,  and  the 
object  in  view  altogether  proper,  it  seems  to  be  an  act  of  injustice  not  to 
sustain  this  trust 

We  hold,  therefore,  that  when  the  testator  directed  the  portion  of 
Emily  and  Matilda  **  to  be  invested  in  safe  securities^  and  tki  interest  to  be 
vaid  to  them,''  he  must  have  meant  to  protect  them  against  their  hus- 
bands, knowing  as  he  did,  that  they  were  married,  and  to  place  the  prin- 
cipal out  of  their  control  during  coverture ;  the  services  of  a  trustee  will 
be  required,  and  the  interest  must  be  paid  "  to  them,"  that  is,  to  those 
married  women,  and  not  to  their  husbands.  A  sole  and  i^eparate  use  trust 
is  therefore  implied  in  equity,  and  a  trustee  will  be  appointed. 

We  have  paid  no  attention  to  the  language  of  the  will  which  declares 
that  "  should  either  of  them  (daughters)  die  without  issue,  then  to  be 
divided  with  my  other  heirs,"  because  if  a  trust  for  the  separate  and  sole 
use  of  these  married  daughters  exists,  their  estate  is  an  equitable  one,  and 
the  rule  in  Shellifs  case  cannot  apply. 

Afler  what  has  been  already  said,  it  is  unnecessary  to  comment  on 
cases  like  Bacon's  Appeal,  10  Wright,  o92,  and  Rife  vs.  Oyer,  9  P.  F. 
Smith,  393,  and  other  kindred  causes,  because  if  the  trust  exists  at  all,  it 
must  be  one  which  will  require  constant  activity  upon  the  part  of  the 
trustee;  indeed,  in  no  other  way  can  the  estate  be  preserved  for  the 
benefit  of  these  married  women. 

We  sustain  the  report  of  the  master  for  the  following  reasons : 

1.  A  trust  may  exist  though  a  trustee  be  not  named. 

2.  The  language  used  in  this  will  is  in  principle  as  strong  as  the  Ian- 

fuage  used  in  other  wills,  in  which  the  trusts  have  been  sustained  by  our 
upreme  Court 

8.  To  decide  otherwise  would  be  to  destroy  the  clearly  expressed  inten- 
tion of  a  testator  who  had  the  right  of  private  dominion  over  his  own 
property. 

4.  Public  policy  demands  even  in  'doubtful  cases,  the  widest  latitude 
of  construction,  where  the  rights  of  married  women  are  to  be  protected. 
Exceptions  dismissed  and  report  confirmed. 


Presumption  of  apportionment  of  a  groand  rent  does  not  arise  because  a  part  owner 
>  pays  &ie  whole,  the  ground  rent  landlord  has  a  right  to  consider  the  party  paying  as 
agent  for  parties  concerned. 

Petition  for  extinguishment*  of  a  ground  rent  Opinion  delivered 
November  30, 1872,  by 

Ludlow,  J. — ^An  examination  of  the  act  of  assembly  of  26th  February, 
1869,  which  is  in  fact  a  supplement  to  the  act  of  April  27,  1855,  satis- 
fies us  that  this  case  does  not  fall  within  its  terms. 

This  paramount  ground  rent  not  only  existed,  but  has  been  punctually 
paid  since  the  year  1792 ;  the  present  owner  did  not  know  of  the  existence 
of  another  owner  of  a  portion  of  the  original  lot  upon  which  the  para- 
mount ground  rent  was  a  charge  until  a  recent  period  of  time. 

It  is  admitted  that  the  rent  was  never  apportioned  by  deed  or  other 


[Leg.  Int,  Vol.  29,  p.  382.] 

In  re  Petition  of  John  A.  Brown. 
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iDstnimeiit  of  writbg,  and  no  inference  can  be  drawn  from  the  evidence^ 
which  would  admit  of  a  constructive  consent  to  an  apportionment,  be- 
cause the  owners  of  the  rent  had  a  right  to  call  upon  an^  owner  of  the 
fee  for  the  payment  of  the  whole  rent,  and  as  is  stated  in  the  answer^ 
they  had  a  right  to  consider  the  party  paying  as  agent  for  ail  parties 
concerned. 

The  act  was  intended  to  reach  a  class  of  cases  in  which  an  apportion- 
ment "  by  deed  or  other  instrument  of  writing  "  had  been  made,  and  no 
rent  had  been  demanded ;  or  where  by  the  "  implied  act  of  the  parties" 
an  apportionment  might  be  presumed  because  no  demand  had  been 
made  for  twenty-one  years.  In  this  instance  the  rent  has  confessedly  not 
been  apportioned,  and  by  no  act  of  the  owners  of  the  rent  can  we  pre- 
sume such  an  apportionment^  simply  because  these  owners  have  from . 
time  to  time  received  this  very  rent,  and  that  too  from  a  party  l^lly 
bound  to  pay  it. 

It  is  unnecessary  to  consider  the  question  of  the  constitutionality  of 
the  act  because  the  case  is  not  one  which  it  was  intended  to  meet. 
Prayer  of  petition  refused  and  petition  dismissed. 

[Leg.  Int,  Vol.  29,  p.  68.] 

Pfund  vs.  Berlinqeb  et  al. 

To  fiutain  an  appHoation  for  a  special  injunction  the  right  of  the  complainant  to  the 
equitable  relief  prayed  for  must  be  unqneetionablj  established. 

In  equity.   Motion  to  continue  a  special  injunction.    Opinion  deliv- 
ered February  24, 1872,  by 

PiNLETTER,  J. — ^The  bill  charges  "that  the  defendant,  Berlinger,  in 
violation  of  his  covenants  and  agreements  in  the  said  lease,  has  let  and 
demised  and  disposed  of  the  said  corner  room  to  the  defendant,  John- 
son, without  the  consent  of  your  orator;  that  the  said  Johnson  has 
taken  possession  of  and  now  occupies  the  said  corner  room,  and  is  mak- 
ing alterations  in  the  same." 

There  is  no  allegation  in  the  bill  of  injury  to  the  plaintiff;  nor  are 
•there  any  facts  stated  from  which  it  may  be  inferred.    This  would  be 
fatal  on  demurrer.  As  it  is,  perhaps,  an  amendable  defect,  it  should  not 
be  regarded  in  the  present  application.  CommonweaUh  vs.  Pittsburg  & 
ConnelsvUle  R.  R.  Co.,  12  Harris,  161. 

The  same  defect,  however,  appears  in  the  affidavits;  and  we  may 
fairly  assume  that  they  set  forth  no  injury  to  the  plaintiff  because  he  has 
suffered  none.  ^This  then  reduces  his  case  to  an  averment  of  breach  of 
covenant  without  more.  "  When  there  is  an  express  covenant  and  aii 
uncontroverted  mbchief  arising  from  the  breach,  equity  will  grant  an 
injunction  to  restrain  the  breach."  Butler  vs.  Burleson,  16  Ves.  176, 
cited  by  Sharswood,  J.,  in  McClurg^s  Avpeal,  8  P.  F.  8.  54.  It  follows 
from  this  that  an  injunction  should  not  oe  granted  for  a  breach  of  cove- 
nant without  mischief. 

Thompson,  C.  J.,  in  Rhodes  vs.  Dunbar,  7  P.  F.  S.  286,  says,  "  Irre- 
parable injury  is  the  foundation  for  intervention  by  injunction ;  not 
irreparable,  because  so  small  that  it  may  not  be  estimated,  but  because  . 
likely  to  be  so  great  as  to  be  incapable  of  compensation  in  damages.  ] 
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Hilliard  on  Inj.  270 ;  87  TS.  H.  Bep.  254.  There  must  be  injury  and 
damage  both  to  justify  the  remedy  by  injunction.  Campbell  vs.  Swtt^ 
11  Sim.  39."  In  Mooanamia  Cbal  Co.  V8.  The  Narthdm  Central  B.  B.  Co^ 
Xieg.  Int.,  Feb.  9,  1872,  Williams,  J.,  says,  ''A  preliminary  injunction 
ia  never  granted  for  the  purpose  of  eaforoitig  a  mere  rifki,  but  only  for 


when  it  will  subject  the  defendant  to  loss  without  being  of  any  benefit 
to  the  plaintifil" 

This  case  fumbhes  another  evidence  of  the  undue  tendency  to  look  to 
oourts  of  equity  to  vindicate  every  violated  right  and  redi*ee8  every 
wrong.  This  should  not  be  encouraged.  Whilst  we  are  investigating 
the  great  equitable  wrong  which  a  landlord  sufibrs  when  his  tenant  hat 
sublet  *'a  room,"  "  the  weightier  matters  of  the  law"  must  stand  aside. 
ifk  Riohardt^  Appeal^  7  P.  F*  S.  113,  the  chief  justice  says,  An  error 
seems  somewhat  prevalent  in  portions,  at  least,  of  this  Commonwealth, 
in  regard  to  proceedings  in  equity  to  restrain  the  commission  of  nui« 
sauces.  It  seems  to  be  supposed,  that,  as  at  law  whenever  a  case  is 
made  out  of  wrongful  acts  on  the  one  side,  and  consequent  injury  on 
the  other,  a  decree  to  restrain  the  act  complained  of  must  as  certainly 
follow  as  a  judgment  would  follow  a  verdict  in  a  common  law  court. 
This  is  a  mistake  It  is  elementary  law  that  in  equity  a  decree  is  never 
of  right  as  a  judgment  of  law  is  but  of  grace.  Hence,  the  chancellor  will 
consider,  whether  be  would  not  do  a  greater  injury  by  enjoining  tUair 
would  result  from  refraining  and  leaving  the  party  to  his  redress  at  the 
hands  of  a  court  and  jury." 

To  sustain  an  application  for  special  injunction  the  right  of  the  com- 
plainant to  the  equitable  relief  prayed  for  must  be  unquestionably  estab- 
lished. 

Special  injunction  dissolved.    Bill  dbmissed. 
&  N.  Rick,  Esq.,  for  plaintiff. 

John  Flint  and  George  W.  Wollaston,  Esqs.,  for  Berlinger. 


WlNDRIM  V8,  TBE  CiTY  OF  PhIIADELPHIA  d  oL  . 

1.  A  contract  prohibited  bj  law  will  not  b«  enforced  in  a  court  of  equity. 

2.  The  city  of  Philadelphia  can  only  make  a  valid  contract  in  accordance  with  the  tot 

of  April  21,  1858,  section  5. 
3»  When  plans  are  furnished  by  an  architect  and  he  /eceivet  the  preniani  offered  for 
the  accepted  plan  by  the  city  or  its  officers,  the  plan,  and  net  the  idea,  becomes  th« 
property  of  tne  city.   A  custom  among  architects  to  retain  such  plans  binds  no 
one  eke.  ^  , 

In  equity.    Opinion  delivered  March  9, 1872,  by 

Paxson,  J. — ^The  plaintiff  in  this  case  has  no  equity.  He  claims  to  be 
the  architect  of  the  city  of  Philadelphia  for  the  erection  and  construc- 
tion of  the  house  of  correction,  and  he  asks  this  court  that  said  city  of 
Philadelphia  and  the  councils  thereof,  may  be  ordered  and  decreed  to 
provide  by  ordinance  for  the  execution  of  a  proper  and  formal  contract 
with  said  plaintiff  for  his  employment  as  architect  of  said  house  of  cor- 
rection ;  or,  on  failure  to  do  so,  that  they  be  ordered  and  decreed  to  pay 
said  plaintiff  an  amount  equal  to  five  per  cent  upon  the  contract  price 
of  said  building. 


Nor  will  such  injunction  be  granted 
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Five  per  o^nt.  upon  the  contract  price  would  amount  to  within  a  frac- 
tion of  the  Mim  of  fifty  thousand  dollars.  This  compensation  is  so 
manifestly  extravagant  that  were  the  plaintiff  entitled  to  relief,  a  court 
of  equity  would  hesitate  long  before  making  such  a  decree.  But  the 
plaintiff  is  not  in  a  position  to  ask  for  any  relief  whatever  of  this  court 
His  case  briefly  stated  is»  that  he  was  employed  as  architect  by  the  com- 
mittee  of  councils  having  in  charge  the  building  of  said  house  of  correc- 
tion, without  any  a^eement  as  to  compensation.  He  stated  to  them 
that  his  terms  would  be  five  per  cent  upon  the  entire  cost  of  the  build- 
ing. Subsequentlv  he  reduced  his  claim  to  three  and  a  half,  and  later  to 
three  per  cent.  The  latter  amount  seems  to  have  been  satisfactory  to 
councils  from  the  fact,  as  we  learn  by  plaintiff's  bill,  that  on  the  2dth 
day  of  July  last,  they  passed  an  ordinance,  providing  for  the  employ- 
ment and  payment  of  plaintiff  at  architect  of  the  building  referred  to. 
This  ordinance,  however,  was  vetoed  by  the  mayor,  and  subsequently 
councils,  by  ordinance,  employed  the  defendant,  Fumees,  as  architect. 

It  is  unquestionably  true,  that  plnintiff,  for  a  considerable  period  of 
time,  acted  as  architect  for  taia  building,  with  the  knowledge  and 
approval  of  said  committee.  But  it  is  equally  true  that  no  committee  of 
councils  has  authority  to  bind  the  city  of  Philadelphia  by  contract.  The 
fifth  section  of  the  act  of  the  21st  of  April,  1858  (P.  L.  386)  provides, 
**  that  no  debt  or  contract  hereafter  incurred  or  made,  shall  be  binding 
upon  the  city  of  Philadelphia,  unless  authorized  by  law  or  ordinances 
and  an  appropriation  sufiScient  to  pay  the  same  be  previously  nmde  by 
councils :  Provided,  That  persons  claiming  unauthorized  debts  or  con- 
tracts may  recover  against  the  person  or  persoiis  illegally  making  th^ 
same."  This  section,  as  was  well  observed  by  Jndge  Thayer,  in  Bladen 
vs.  The  Giy,  6  Phila.  R.  686,  may  be  called  "the  palladium  of  Phila- 
delphia tax-payers.  It  furnishes  probably  the  best  protection  which  it 
is  possible  to  devise  against  the  improvidence,  the  incompetency,  the  dis- 
honesty and  the  corruption  whidh  are  perpetually  hiding  themselves  in 
the  recesses  of  great  corporations."  This  act  of  assembly  is  notice  to  the 
plaintiff,  and  all  the  world,  that  there  is  but  one  method  by  which  a 
contract  can  be  made  binding  upon  the  city.  It  is  a  flat  bar  to  any 
recovery  by  the  plaintiff  in  an  action  at  law.  This  was  virtually  con- 
ceded upon  the  argument ;  and  it  was  because  the  plaintiff  was  without 
a  remedy  at  law  that  the  equitable  powers  of  the  court  were  invoked  in 
his  behaJf.  But  it  does  not  follow  that  a  party  is  entitled  to  relief  in' 
eauity  merely  because  he  has  no  remedy  at  law.  There  may  be  cases  in 
which  neither  law  nor  equity  can  be  successfully  invoked.  Where  an 
alleged  contract  is  against  law,  or  in  violation  of  law,  a  chancellor  will 
not  aid  in  enforcing  it.  Here  there  was  no  contract  whatever  between 
the  plaintiff  and  the  city.  The  plaintiff's  bill  shows  there  was  no  express 
contract,  and  there  can  be  no  such  thing  as  an  implied  contract  against 
the  city.  To  bind  the  latter  the  contract  must  be  expressly  authorized 
by  law  or  ordinance.  Were  we  to  hold  that  a  contract  made  by  a  com- 
mittee of  councils  or  a  head  of  department,  not  authorized  as  aforesaid, 
eould  be  enforced  in  equity,  we  should  practically  annul  by  a  judicial 
decision,  the  act  of  assembly  referred  to,  and  destroy  at  a  single  blow 
the  most  important  protection  which  the  law  has  interposed  for  the  pro- 
tection of  the  tax-payer. 
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It  is  no  answer  to  say  that  the  plaintiff  has  given  valuable  services  to 
the  city,  for  which  he  has  received  no  compensation.  It  may  be  a  hard- 
ship to  the  plaintiff.  If  so,  it  is  one  beyond  our  power  to  remedy.  It 
was  competent  for  him  to  have  insisted  upon  a  contract  with  councils 
before  he  undertook  the  work.  We  cannot  strain  the  law  to  relieve 
against  this  omission  on  his  part  His  only  remedy  i^  to  accept  such 
compensation,  if  any,  as  councils  may  voluntarily  tender  him,  or  look 
to  those  who  employed  him,  if  they  have  employed  him  illegally. 

The  prayer  that  we  shall  order  and  decree  councils  to  enter  into  a 
contract  with  the  plaintiff,  is  open  to  objections  of  an  equally  serious 
nature.  The  practical  effect  of  this  would  be  to  compel  councils  to 
ratify  whatever  its  committees  may  do  without  authority.  And  were  we 
disposed  to  exercise  a  power  of  so  very  questionable  a  character,  we  should 
require  very  clear  proof  that  the  rate  of  compensation  was  a  proper  one, 
aud  that  the  contract  itself  was  such  that  in  equity  and  good  conscience 
it  ought  to  be  enforced  against  the  city.  But,  for  the  reasons  above 
stated,  we  have  no  hesitation  in  saying  that  this  prayer  must  be  denied. 

The  only  other  point  to  be  noticed  is  the  prayer  for  an  injunction  to 
restrain  the  defendants  from  using  the  plans,  specifications  and  designs 
invented  by  plaintiff,  in  the  further  erection  of  the  said  house  of 
correction. 

The  plans  referred  to  were  furnished  to  the  city  by  plaintiff  in  pursu- 
ance of  an  advertisement  on  the  part  of  the  city  authorities,  offering  a 
premium  of* eight  hundred  dollars  for  the  best  plan  for  the  said  build- 
ing. The  plaintiff's  plans  were  accepted,  and  he  was  paid  the  premium 
therefor.  He  alleges,  however,  that  notwithstanding  his  receipt  of  tlie 
premium,  that  the  plans  still  remain  his  property ;  that  the  premium 
was  not  paid  for  the  plan,  but  for  the  idea,  the  thought  which  produced 
it,  and  which  is  embodied  therein.  There  would  have  been  some  force 
in  this  if  the  city  had  advertised  for  an  "  idea."  But  the  advertisement 
was  for  a  plan.  Nor  is  there  any  analogy  between  such  case  and  the 
offer  of  premiums  by  the  Franklin  Institute.  In  the  latter  instance  and 
Others  of  a  similar  character  referred  to  upon  the  argument,  the  pre- 
miums are  offered  as  an  encouragement  to  manufactures,  science  and 
art.  The  competitor  place  their  articles  on  exhibition  merely.  Those 
who  are  successful  receive  the  premiums  and  their  articles  are  returned 
to  them.  The  city,  in  offering  a  premium  for  the  best  plan,  did  not  do 
BO  for  the  purpose  of  encouraging  or  promoting  the  interests  of  architec- 
ture. It  was  purely  a  matter  of  business.  The  object  was  to  procure  a 
suitable  plan  for  the  house  of  correction.  The  plaintiff  having  furnished 
a  plan  which  was  delivered  to  and  accepted  by  the  city,  and  the  pre- 
mium therefor  paid  to  the  plaintiff,  I  know  of  no  decided  case  or  any 
rule  of  law  which  authorizes  him  to  demand  said  plans  back  from  the 
city.  It  is  true  there  seems  to  be  a  custom  with  architects  to  retain  the 
plans  in  such  cases,  unless  the  architect  whose  plan  is  adopted  is  em- 
ployed in  the  erection  of  the  building.  This  may  be  a  very  good  custom 
among  architects  as  between  each  other,  but  it  binds  no  one  else.  Differ- 
ent classes  of  professions  may  very  properly  adopt  certain  rules  for  their 
own  government,  and  for  the  regulation  of  their  particular  business. 
The  mistake  is  in  giving  to  them  the  force  of  law,  and  supposing  they 
can  affect  other  persons  not  parties  to  the  arrangement,  and  who  have 
no  knowledge  thereof. 
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I  onderstaDd  that  the  original  plans  are  in  the  possession  of  the  plain- 
tiff. A  copy  thereof  was,  however,  attached  to  the  contract  between  the 
city  and  Mr.  Dobbins,  with  plaintiff's  consent,  and  it  is  the  use  of  this 
copy  of  which  the  plaintiff  complains.  It  is  sufficient  to  say  in  answer 
to  this,  that  in  our  opinion  the  cit^  is  entitled  to  the  use  of  the  original. 
The  right  to  use  a  copy  follows,  oi  course. 

80  far  as  the  relief  prayed  for  in  this  bill .  practically  amounts  to  an 
injunction  against  the  erection  of  the  house  of  correction,  we  are  com« 
pelled  to  reftise  it  by  reason  of  the  act  of  8th  of  April,  1846  (P.  L.  272), 
which  declares,  that  no  court  within  the  city  and  county  of  Philadel- 
phia shall  exercise  the  powers  of  a  court  of  chancery  in  granting  or  con* 
tinning  injunctions  against  the  erection  and  use  of  any  public  work  of 
any  kind  erected  or  in  progress  of  erection,  under  the  authority  of  an 
act  of  the  Legislature,  until  the  question  of  title  and  of  damages  shall  be 
finally  decided  by  a  common  law  court." 

This  case  was  before  the  court  recratly  upon  a  motion  for  a  special 
injunction.  The  injunction  was  refused  by  President  Judge  Allison, 
who  delivered  an  opinion  in  which  the  facts  of  the  case,  with  the  law  as 
applicable  to  the  motion  before  the  court,  were  reviewed  at  considerable 
length.  This  wou4d  seem  to  render  a  more  extended  reference  to  the 
law  and  the  facts  at  the  present  time  unnecessary. 

The  bill  is  dismissed  with  costs. 

Samuel  C.  Perkins  and  Oearge  W.  Biddle,  Esqs.,  lor  plaintiff. 
W.  J,  McElroyy  Esq.,  and  Charles  H.  T.  CoUis,  city  solicitor  (with 
whom  was  Oeorge  D,  Budd^  Esq.),  for  the  city  of  Philadelphia. 
Hon,  Henry  M.  FhilUps,  for  R.  J.  Dobbins. 
Victor  Ouillou,  Esq.,  for  F.  Furness. 


In  the  Matter  op  the  Exceptions  to  the  Supplementary 
Report  op  Jury  on  Claim  op  Mark  Devinb  and  Susan 
Root  por  damages  por  property  taken  by  Fairmount  Park. 

A  jury  in  Assessing^  damages  for  taking  land  for  Fairmonnt  Park,  may  consider  the 

advantages  accruing  to  the  owner  from  the  portion  of  his  land  not  taken. 
The  act  of  June  15, 1871,  does  not  affect  this  question. 

A  partition  by  amicable  action  or  conveyance  after  the  taking  by  the  park,  does  not 
alter  the  «/a^u«  of  the  party  claimant. 

Opinion  delivered  July  6, 1872,  by 

Allison,  J. — The  original  report  of  the  jury  was  set  aside,  oecause 
benefits  were  assessed  against  other  property  of  the  claimant,  adjoining 
or  in  the  neighborhood  of  the  land  taken  for  the  use  of  the  park,  and 
within  the  lines  or  boundaries  of  the  same.  The  Legislature  had  passed 
an  act  of  assembly  a  few  days  before  said  report  was  filed,  forbidding 
such  assessment  of  benefit  against  adjoining  lands. 

The  claimant  excepts  to  the  supplementary  report  of  the  jury  upon 
several  grounds.  The  first  of  which  is,  that  no  damages  have  been 
awarded  to  him,  although  nearly  one-half  an  acre  of  his  land  has  been 
taken  by  the  city. 

Mark  Devine  was  the  owner  of  about  five  acres  and  a  half  of  ground, 
of  which  the  triangular  lot,  mentioned  in  the  report  as  taken  by  the 
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city,  is  a  part ;  but  which  is  now  separated  from  the  remaining  portions 
of  the  tract,  by  Thirty-third  street,  which  has  been  opened  for  public 
use  since  the  title  to  the  land  within  the  lines  of  the  park  became  vested 
in  the  city.  It  was  asserted  on  the  argument  that  Thirty-third  street 
was  opened  by  direction  of  the  park  commissioners,  through  the  tract 
of  land  in  question. 

The  exceptant  argues  to  the  court,  and  asks  us  to  adopt  the  view  pre- 
sented by  him,  that  it  was  error  in  the  jury,  to  take  into  consideration 
the  advantages  which  the  park  added  to  the  balance  of  the  land ;  that 
by  the  opening  of  Thirty-third  street,  the  ground  taken  was  severed 
from  the  body  of  the  land,  and  thereby  became  a  separate  and  distinct 
tract,  and  as  the  city  have  taken  the  whole  of  the  triangular  lot,  dam- 
ages ought  to  have  been  awarded  to  the  owner. 

Section  third  of  the  act  of  March  26,  1867,  which  authorixes  the 
taking  of  land  for  a  public  park  and  vests  the  title  of  the  same  in  the 
city  of  Philadelphia^  provides,  that  the  owners  of  said  laud  shall  be 
paid  for  the  same  by  the  city  of  Philadelphia,  according  to  the  value 
which  shalLbe  ascertained  by  a  jury  of  disinterested  freeholders.  It  is 
further  provided  in  said  section,  that  the  jury  shall  estimate  the  advan- 
tages to  property  adjoining  or  in  the  vicinity,  and  directs  that  the  jury 
shall  proceed,  and  their  award  shall  be  reviewed  and  enforced  in  the 
same  manner  as  provided  by  law,  in  the  opening  of  roads  in  the  city  of 
Philadelphia.  The  right  to  estimate  and  assess  advantages  upon  adjoin- 
ing property  and  in  tlie  vicinity,  was  taken  away  by  the  act  of  the  15th 
of  June,  1871,  P.  L.  391.  In  all  other  respecU  the  act  of  1867  is  \m 
full  force.  This  act  recognizes  the  constitutional  right  of  the  owner  of 
property  taken  for  public  use,  to  be  compensated  for  the  laud  Uius 
appropriated,  the  value  to  be  ascertained  by  a  jury ;  the  subsequent  por- 
tion of  the  third  section  declares  it  to  be  the  duty  of  the  jury,  to  assess 
the  damages  for  the  property  to  be  taken  as  aforesaid. 

It  was,  therefore,  the  undoubted  duty  of  the  jury  to  find  first,  the  Tains 
of  the  land,  and  then  ascertain  what  dami^pes,  if  any,  the  owner  sustains 
by  reason  of  the  taking ;  but  it  is  nowhere  in  the  act  made  the  duty  of 
the  jury  to  report  to  the  court,  the  sum  or  price  at  which  they  estimate 
land  appropriated  by  the  city,  but  they  must  decide  upon  and  make 
report  of  the  sum  which  shall  be  paid  to  the  owner  as  his  proper  dam* 
ages,  if  they  find  that  he  has  sustained  damage.  The  material  inquiry, 
therefore,  is  what  is  the  money  value  of  the  iirjury  or  damage  for  which 
compensation  must  be  made,  and  this-  inquiry  the  report  shows,  was 
taken  up  by  the  jury,  and  prosecuted  to  a  result,  they  finding  that 
claimant  had  sustained  no  damage,  because  they  say,  taking  into  con- 
sideration the  value  of  the  ground  taken,  and  the  advantages  of  the 
park  to  the  price  of  ground  left,  Mark  Devine  has  sustained  no  loss. 
The  finding  of  the  jury  is,  that  he  is  benefited  as  much  as  he  is  injured, 
and  to  this  judgment  of  the  jury,  exception  is  taken,  first,  as  to  the  fact 
found  that  no  damages  have  been  sustained  and  also  to  the  reasoning 
upon  which  the  conclusion  la  based  as  it  is  set  forth  in  the  report. 

These  exceptions  are  not,  we  think,  well  founded ;  the  requirements  of 
the  act  relating  to  the  assessment  of  damages  have  in  form  as  well  as 
in  substance  b^n  complied  with.  We  have  uniformly  held,  that  the 
general  provbions  of  the  road  laws,  in  as  £kr  as  they  were  applicable, 
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most  govern  in  the  ascertainment  of  t^e  amount  of  damages  sustained 
by  an  appropriation  of  land  for  the  park ;  and  if  we  are  right  in  this 
oonciu8ion»  then  the  jury  were  not  only  justified,  but  were  required  to 
take  into  consideration,  the  advantages  as  well  as  the  disadvantage  to 
the  claimant,  and  if  tliey  have  found  the  former  were  ecyual  to  the  latter, 
then  DO  damages  could  be  awarded.  It  is  in  our  opini<Mf)  an  entire  mis- 
apprehension of  the  aet  of  1871,  to  construe  it  as  controlling  the  action 
of  tlM  jury  in  this  respect    That  act  does  no  more  than  forbid  the 


be  done  where  land  is  taken  for  a  road  or  street,  and  where  the  jury  find 
that  the  opening  of  such  road  or  street  is  a  benefit  to  the  adjoiuers,  or 
to  properly  in  the  vicinity,  or  cm  the  line  of  the  street.  But  this  in  no 
way  assets  the  general  question  of  the  duty  of  the  jury  to  make  inquiry 
as  to  advantages,  as  well  as  to  disadvantages,  and  to  set  off  one  against 
the  other ;  this  is  what  they  have  done  in  this  case^and  to  this  action  we 
think  no  well-grounded  objection  can  be  taken. 

Upon  the  question  raised  by  the  exception,  that  the  openii^  of  Thirty- 
third  street  makes  of  the  portion  of  the  land  not  taken  a  separate  tract, 
so  as  to  render  inapplicable  the  law  which  we  hold  governs,  where  part 
Only  is  taken,  it  is  sufficient  to  remark,  that  if  the  fact  be  as  we  under- 
stood upoa  the  argument  was  the  case,  that  Thirty-third  street  was 
opened  afler  the  passage  of  the  act  of  assembly,  authorizing  the  commis* 
sioners  to  take  into  actual  use^  the  piece  of  ground  for  which  damages 
are  claimed,  then  this  exception  falls  oat  of  the  case,  the  time  of  legal 
taking  or  vesting  title  in  the  city  of  Philadelphia  being  fixed  by  the 
passage  of  the  law  under  which  the  land  was  actually  appropriated  to 
park  purposes.  The  land  was  then  taken,  subject  to  the  right  of  the 
owner  to  nave  compensation  made  to  him,  according  to  law.  But  if  the 
fiftct  be  otherwise,  as  to  the  opening  of  Thirty-third  street,  and  if  it  was 
opened  for  public  use,  before  the  passage  of  the  act  defining  this  portion 
of  the  park  lines,  the  legal  conclusion  is  not  changed.  Mark  Devine  is 
still  the  owner  of  the  fee  of  that  portion  of  bis  land,  which  was  taken 
by  the  opening  of  Thirty-third  street,  it  remains  a  part  of  the  original 
tract,  of  wbidi  the  public  have  the  nse  only,  the  owner^ip  is  not 
changed,  and  when  the  city  abandons  the  use,  the  possession  of  the 
ground  reverts  to  the  elairaant.  Upon  neither  view  can  it  be  success- 
fully maintained,  that  the  part  taken  and  the  part  which  remains  are 
separate  and  distinct  lots  or  tracts  of  land. 

The  several  questions  raised  by  the  exceptions  are  all  embraced  in 
what  we  have  said  upon  the  general  subject,  to  which  they  refer,  and 
the  views  above  expressed  reqoire  us  to  dismiss  the  exception,  and  to 
confirm  the  report  of  the  jury. 

The  same  oonelusion  is  reached  upon  the  exceptions  filed  to  the  sup- 
plemental report  of  the  jury  upon  the  claim  of  Susan  Root,  for  property 
within  the  park  limits,  and  bounding  on  Thirty-third  street.  The 
amount  of  land  taken  is  two  and  nine-tenths  acres,  and  balance  of  the 
tract  is  nine  and  nine-tenths  acres  or  thereabouts.  The  jury  return 
that  no  damage  is  sustained  by  the  claimant,  because  she  is  benefited  as 
much  as  she  is  injured.  In  the  original  report,  the  jur^  found  the 
value  of  the  land  taken  to  be  (7000,  and  the  benefits  which  the  park 
eon&rred  on  the  balance  of  the  land  amounted  to  $13,000,  and  assessed 
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the  difference,  namely,  $6000,  upon  the  nine  and  nine-tenths  acres. 
From  this  assessment,  Mrs.  Root  was  relieved  by  timely  legislation,  the 
report  having  been  filed  on  the  fourth  day  after  the  passage  of  the  act 
of  June  15, 1871. 

Not  satisfied  with  gaining  $6000,  with  which  her  land  would  have 
been  charged,  but  for  the  act  of  1871,  upon  confirmation  of  the 
report,  she  now  asks  compensation  for  the  lot  within  the  limits  of  the 
park.  To  this  we  think  she  is  not  entitled,  as  no  sufiScient  reason  has 
been  made  to  appear  for  setting  aside  the  report  of  the  jury.  For 
reasons  assigned  iu  the  case  of  Mark  Devine,  and  which  are  applicable 
to  this  claim,  we  hold  that  the  jury  was  justified  in  estimating  advan- 
tages  as  well  as  disadvantages  to  property  of  Mrs*  Root»  and  we  are 
equally  clear  in  our  judgment,  that  an  amicable  partition  of  the  estate 
by  Susanna  Root,  one  year  after  a  part  of  her  land  had  been  appro- 
priated for  park  use,  cannot  alter  her  status  as  a  claimant  for  dam- 
ages. This  would  be  the  easiest  of  all  devices  to  avoid  the  operation  of 
the  law,  and  give  to  the  party  who  should  resort  to  it,  an  advantage  to 
which  he  would  not  otherwise  be  entitled.  Treating  the  conveyance  by 
Susanna  Root  to  her  son  George,  as  honest  and  bona  fide,  it  was  afler 
the  rigiits  of  the  city  had  attached  and  in  disposing  of  the  claim  for 
damages  the  jury  wei*e  justified  in  acting  upon  the  question,  as  it  stood, 
when  title  vested  in  the  city  of  Philadelphia. 

Exceptions  dismissed  and  report  confirmed. 

George  W.  Thorny  Esq.,  for  Mark  Devine. 

Joseph  B.  Townaendf  Esq.,  for  Susanna  Root 

Charles  Henry  Jones,  Esq.,  solicitor  for  Fairmount  Park,  for  the  city« 

[Leg.  InL,  Vol.  29,  p.  341.] 

Commonwealth  vs.  Christian. 

Trnslees  of  an  insurance  company,  one  of  whom  was  its  solicitor,  and  the  other  its 
travelling  agent,  the  by-laws  not  designating  these  as  officers :  Meid^  that  thereby 
they  did  not  become  "  officers''  thereof,  and  within  section  66  of  the  criminal  code. 

The  plaintiffs  filed  a  sup^gestion  alleging  that  the  defendants  held  in- 
compatible  offices  in  the  Penn  Mutual  Life  Insurance  Company ;  that  in 
January,  1872,  they  were  elected  trustees,  and  at  that  time, Mr.  McBride 
"was  a  solicitor  of  insurances,  and  Mr.  Kent  the  adjuster  of  risks  and 
other  business  matters  beyond  the  State  of  Pennsylvania ;  that  these 
latter  positions  or  occupations  were  offices,  and  held  in  violation  of  the 
66th  section  of  the  act  of  81st  of  March,  1860. 

Suggestion  prayed  for  a  judgment  of  ouster  against  the  defendants. 

Answers  were  separately  filed  by  the  defendants  admitting  the  reteo* 
tion  of  the  offices  as  trustees,  but  denied  that  the  said  occupations  of  the 
defendants  were  offices,  either  within  the  letter  and  spirit  of  the  act  of 
1860,  or  under  the  charter  and  by-laws  of  the  company. 

Demurrers  were  filed  to  the  answers. 

E,  8.  Miller  and  S.  H,  Norris,  Esqs.,  argued  that  the  act  of  1860  was 
broad  enough  to  embrace  all  corporations,  general  as  well  as  private,  and 
relied  on  the  language  of  the  act  as  being  comprehensive  enough  for  that 
purpose. 

William  Emsi,  Esq.,  for  McBnde,  and  William  &  Pricey  Esq.,  for  Kent, 
argued  that  the  act  of  I860,  as  reported  by  the  commissioners  to  revise 
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the  criminal  code,  applied  expressly  to  public  corporations,  and  not 
private  corporations.  It  was  intended  to  prevent  embezzlement  by  pub- 
lic fiscal  omcers  who  have  the  custody  of  public  moneys.  The  consoli- 
dation act  of  1854  has  a  similar  provision. 

The  act  of  25th  April,  1855,  in  its  proviso,  preserved  the  rights  of 
private  corporations  then  secured  by  their  respective  charters,  from  the 
operation  of  the  act  of  1860. 

The  distinction  between  public  and  private  corporations  was  plainly 
before  the  L^islature. 

The  only  case  thus  far  decided  under  the  act,  is  the  Commonwealth  vs. 
Allen  et  al,,  decided  in  March,  1872.  The  Supreme  Court  then  applied 
the  provisions  of  the  act  of  1860  to  three  councilmen,  who  had  become 
sureties  on  the  city  treasurer's  bond,  and  gave  judgment  of  ouster  against 
them. 

It  has  never  ^et  been  applied  to  private  corporations. 

Its  penalties  if  applied  to  a  life  insurance  company,  would  occasion  a 
forfeiture  of  membership  and  a  destruction  of  the  lite  policy. 

The  forfeiture  is  not  only  of  the  office  but  of  membership  in  the  com- 
pany. 

Opinion  delivered  October  19, 1872,  by 

Paxson,  J. — By  this  writ  of  quo  warranto,  the  defendants  are  required 
"  to  show  by  what  authority  they  claim  to  have,  use  and  exercise  the 
office,  rights  and  powers  of  trustees  of  the  Penn  Mutual  Life  Insurance 
Company."  In  the  suggestion  filed,  it  is  alleged  by  the  relators  that  the 
defendants  have  violated  the  provisions  of  the  66th  section  of  the  crim- 
inal code,  Purd.  229,  pi.  74,  in  this,  that  having  been  duly  elected  trus- 
tees of  said  company,  and  entered  upon  the  performance  of  their  duties 
as  such  trustees,  the  said  James  H.  McBride  was  duly  appointed  solicitor 
of  said  company,  and  received  commissions  on  insurances  made  in  said 
company,  and  still  is  so  engaged;  and  that  the  said  Rudolphus  Kent 
was  duly  appointed  agent  of  said  company,  and  received  and  is  still 
receiving  a  salary  of  $5000  per  annum  as  such  agent 

The  defendants  have  respectively  filed  an  answer  under  oath  to  the 
above  suggestion.  The  answer  of  defendant  McBride  admits  that  he  is 
one  of  the  trustees  of  said  company,  but  denies  that  he  is  an  officer 
thereof  (excepting  as  such  trustee)  and  that  the  only  appointment  he 
holds  from  said  company  is  that  of  solicitor  of  insurance;  that  he 
receives  no  salary  therefor,  his  only  compensation  being  a  commission  on 
such  insurances  as  he  may  bring  to  and  are  accepted  b^  said  company. 
The  answer  of  Rudolphus  Kent  also  admits  that  he  is  a  trustee,  but 
alleges  that  he  holds  no  other  office  in  said  company.  That  he  has  been 
appointed  general  travelling  agent  thereof,  at  a  salary  of  $5000  per 
annum,  out  of  which  sum  he  is  obliged  to  pay  his  travelling  expenses. 
That  his  duties  consist  of  the  adjustment  of  losses  and  other  business  out 
of  this  city. 

The  relators  demur  to  the  said  answers,  and  this  raises  the  question, 
whether  the  latter  are  sufficient  in  law.  The  demurrer  admits  the  truth 
of  all  the  allegations  contained  in  the  answer. 

We  are  saved  the  necessity  of  deciding  in  this  case,  whether  the  act 
of  Slst  of  March,  1860,  before  referred  to,  applies  to  private  corpora- 
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tloDSy  or  only  to  those  of  a  municipal  or  pnblic  character,  by  tlie  fact 
that  coDceding  the  said  act  to  apply  to  private  corporations  like  this,  the 
defendants  do  not  come  within  its  terms.  Its  language  is :  It  shall  not 
be  lawful  for  any  councilman,  trustee,  manager  or  dir^iotor  of  anjr  cor- 
poration, municipality,  or  public  institution,  to  be  at  the  same  time  a 
treasure,  secretary,  or  other  officer  subordinate  to  the  president  and  di- 
rectors, who  shall  receive  a  salary  therefrom,"  etc.  It  is  conceded  that 
neither  of  these  defendakits  is  a  secretary  or  treasurer  of  this  company. 
Is  he  an  officer  thereof?  The  word  officer,  as  applied  to  a  corpora- 
tion, is  a  technical  term,  and  has  a  legal  meaning.  Bouyier  defines  an 
officer  to  be  one  "  who  is  lawfully  invested  with  an  office."  Accepting 
this  definition,  which  is  as  clear  as  it  is  concise,  we  are  led  to  the  inquiry, 
what  office  did  these  defendants  fill?  An  office,  according  to  the  same 
authority,  is  "a  right  to  exercise  a  public  function  or  employment,  and 
to  take  the  fees  and  emoluments  belonging  to  it"  Offices  may  be  classed 
into  two  kinds,  public  and  private.  The  former  may  be  subdivided  into 
political,  judicial  and  ministerial.  The  political  offices  are  such  as  are 
not  connected  immediately  with  the  administration  of  justice,  or  the  exe- 
cution of  the  mandates  of  a  superior  officer.  The  offices  of  governor, 
of  the  heads  of  departments,  of  the  members  of  the  Legislature,  are  of 
this  number.  Judicial  offices  are  those  i^hich  relate  to  the  administra- 
tion of  justice,  and  which  must  be  exercised  by  persons  of  sufficient  skill 
and  experience  in  the  duties  which  appertain  to  them.  It  is  laid  down 
by  Lord  Coke,  that  "if  an  officer,  either  in  the  grant  of  the  king,  or  of 
a  subject,  which  concerns  the  administration,  proceeding,  or  execution  of 

4'ustice,  or  the  king's  revenue,  or  the  Commonwealth,  or  the  interest, 
enefit,  or  safety  of  the  subject,  or  the  like,  be  granted  to  a  man  that  is 
inexpert,  and  hath  no  skill  in  science  to  exercise  or  execute  the  same, 
the  grant  is  merely  void,  and  the  party  disabled  by  law,  and  incapable 
to  take  the  same,  pro  commodo  regis  et  populi;  tor  only  men  of  skill, 
knowledge  and  ability  to  exercise  the  same,  are  capable  of  the  same,  to 
serve  the  king  and  his  people."  Here  I  will  remark  in  passing,  that  it 
is  to  be  feared  the  sound  rule  laid  down  by  Lord  Coke  is  not  always  ob* 
served  at  the  present  time.  Ministerial  offices  are  those  which  give  the 
officer  no  power  to  judge  of  the  matter  to  be  done,  and  require  him  to 
obey  the  mandates  of  a  superior.  All  of  these  offices  are  of  a  character 
to  concern  the  general  public.  But  private  offices  are  of  a  different 
nature.  The  incumbents  perform  no  duty  for,  and  owe  no  obligation  to 
the  public.  The  most  numerous  of  the  latter  class  are  those  which  be- 
long to  private  corporations,  many  of  which  are  of  a  moneyed  charac- 
ter, such  as  banks,  msurance  and  railroad  companies.  A  large  number 
exist,  however,  for  charitable  and  religious  uses.  These  defendants 
clearly  are  not  public  officers.  If  they  fill  any  office  at  all,  it  is  one 
which  comes  within  the  description  of  a  private  office.  As  a  general 
rule,  the  offices  pertaining  to  a  private  corporation  are  defined  in  its  char- 
ter and  by-laws.  An  officer  or  a  corporation  has  certain  rights  which 
are  incident  to  his  position,  and  which  are  not  enjoyed  by  a  mere  em- 
ployee. His  duties,  the  mode  of  his  election,  and  his  term  of  office,  are 
defined  by  the  fundamental  law  of  the  corporation  itself.  If  illeeallT 
excluded  from  his  office,  he  has  his  remedy  by  mandoinus  to  conpd  the 
corporation  to  reinstate  him.    He  may  not  be  ejected  therefrom  during 
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bis  term,  except  for  good  reason.  The  power  of  amotion  is  incident  to 
every  corporation,  but  it  can  only  be  exercised  in  the  case  of  an  officer 
for  cause  shown.  Not  so  with  a  mere  employee.  He  may  be  dismissed 
with  or  without  cause,  and  in  such  case  could  not  claim  successfully  to 
be  reinstated.  A  writ  of  mandamm  would  not  lie  for  such  a  purpose. 
A  mere  employment,  no  matter  bow  liberally  compensated,  does  not  rise 
to  the  dignity  of  an  office. 

the  filth  section  of  the  charter  of  the  Pen n  Mutual  Life  Insurance 
Co.  It  is  provided  that :  "All  the  corporate  powers  of  the  said  company 
shall  be  exercised  by  a  board  of  trustees,  and  such  officers  and  agents  as 
they  may  appoint''  The  trustees  have  designated  who  the  officers  shall 
be  by  section  2,  article  3,  of  their  by-laws,  which  said  section  is  in  these 
words :  "  The  officers  of  the  company  shall  be  as  follow^s :  A  president,  a 
vice-president,  an  assistant  vice-president,  and  actuary,  and  a  secretary, 
who,'  excepting  the  vice-president,  shall  not  be  a  trustee  of  the  com- 
pany." The  defendants  do  not  come  within  either  of  these  descriptions. 
But  it  is  urged  that  a  corporation  may  have  officers  not  recognized  by  the 
charter  and  by-laws.  It  is  possible  this  may  be  so  as  to  matters  arising 
between  strangers  and  the  corporation.  But  then  relators  are  members  of 
this  corporation,  and  the  charters  and  by-laws  are  conclusive  upon  them. 

We  are  of  opinion  that  the  defendants  are  not  officers  of  the  corpora- 
tion excepting  as  trustees.  It  can  hardly  be  alleged  that  a  canvasser 
who  is  employed  to  solicit  insurance,  and  who  receives  a  commission  for 
his  services,  or  a  travelling  agent,  no  matter  what  his  compensation,  or 
how  paid,  is  an  officer  of  uie  corporation.  But  these  relators  urge,  that 
if  only  agetats,  the  defendants  still  come  within  the  spirit  of  the  act  re- 
ferred to.  There  is  force  in  this,  but  we  ^re  considering  a  highly  penal 
statute,  and  it  must  be  construed  strictly.  Were  we  to  enlarge  the  terms 
of  such  statutes  by  judicial  interpretation,  our  criminal  law  would  lose 
its  element  of  certainty,  and  become  as  the  shifting  sands  of  the  sea. 
The  Legislature  seems  to  have  understood  the  distinction  between  an 
officer  of  a  corporation  and  a  mere  agent,  for  in  the  same  section  of  the 
said  act,  when  they  come  to  refer  to,  and  define  the  offence  of,  officials 
becon^ing  interested  in  any  contract  for  the  sale  or  furnishing  of  sup- 
plies, they  expressly  include  any  "agent,"  as  well  as  the  officers  of  the 
corporations  refertred  to  therein. 

We  regard  the  act  of  assembly  under  which  this  proceeding  is  based  a 
highly  beneficial  one,  but  we  do  not  think  the  defendants  come  within 
its  terms. 

Judgment  for  the  defendants  upon  the  demurrer. 


Sur  rule  to  strike  off  transcript  Opinion  delivered  October  19, 
1872,  by 

Paxson,  J. — It  has  been  repeatedly  held  that  we  have  no  power  to 
strike  off  a  transcript,  nor  open  the  judgment  entered  thereon.  Dailey 
vs.  Oiffordy  12  S.  <fc  R.  72 ;  Lacoch  vs.  White,  7  H.  495 ;  Burton  vs.  Sul- 
ger,  7  Leg.  Int  407.   The  remedy  is  by  appeal  or  certiorari  to  the 


[L6g.  Int.,  Vol.  29,  p.  341.] 

Engard  w.  O'Brien. 
A  transcript  will  not  be  stnick  off  on  motion. 
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original  judgment  In  this  case  the  defendant  was  adjudicated  a  bank- 
rupt a  few  days  after  the  recovery  of  the  judgment  before  the  alder- 
roan,  and  before  the  filing  of  the  transcript  in  this  court.  It  is  alleged 
that  the  plaintiff  had  no  right  to  file  said  transcript,  for  the  reason  that 
the  2l8t  section  of  the  act  of  Congress,  known  as  the  bankrupt  act,  di- 
rects a  stay  of  proceedings  in  cases  where  suits  have  been  brought  or 
judgments  recovered  against  a  bankrupt,  until  the  final  discharge  of 
said  bankrupt  We  do  not  see  that  the  act  referred  to  furnishes  a  suffi- 
cient ground  for  the  action  invoked.  Should  the  plaintiff  attempt  to 
proceed,  either  upon  the  transcript,  or  the  judgment  before  the  alder- 
man, the  defendant  can  apply  for  a  stay  of  proceedings,  and  if  he  shows 
he  is  entitled  thereto,  will  no  doubt  obtain  it 
Rule  discharged. 


Where  plaintiff's  equity  is  in  doubt,  injunction  will  be  dissolred. 
Sur  motion  to  dissolve  special  injunction.   Opinion  delivered  October 


Paxson,  J. — Whether  a  court  of  equity,  upon  final  hearing,  would 
decree  specific  performance  in  this  case,  is  not  the  point  now  under  con- 
sideration, and  in  regard  to  which  I  do  not  express  an  opinion.  What  we 
do  decide  is,  that  the  case  as  now  presented  aoes  not  exhibit  such  a  clear 
right  on  the  part  of  the  plaintiff,  as  would  justify  us  in  continuing  the 
ex  parte  injuuction  heretofore  granted.  The  affidavits  filed  on  behalf  of 
the  defendant  leave  the  plaintiff's  equity  in  considerable  doubt  While 
time  may  not  be  of  the  essence  of  the  contract  in  this  case,  there  would 
yet  appear  to  have  been  considerable  unnecessary  delay,  if  not  negli- 
gence, on  the  part  of  the  plajntiff.  His  allegation  that  certain  mort^ges 
were  in  the  hands  of  the  Franklin  Fire  Insurance  Company,  and  not 
likely  to  be  sued  out,  might  have  influenced  the  defendant  In  fact  he 
swears  they  did.  Again,  defendant's  affidavits  positively  aver  that 
plaintiff  had  no  title,  legal  or  equitable,  to  properties  which  he  was  to  con- 
vey to  defendant.  The  plaintiff,  in  his  affidavit,  admits  that  his  brother 
held  the  title  to  this  property,  but  avers  that  he,  plaintiff,  had  the  con- 
trol of  it  He  does  not  say,  however,  in  what  way  he  has  control  of  it, 
and  gives  us  no  light  as  to  how  he  could  compel  his  brother  to  convey. 
To  entitle  a  party  to  a  decree  for  specific  performance  there  must  be 
mutuality  in  the  contract  This  is  well  settled  by  Bodine  vs.  Glading, 
9  H.  60;  Meason  vs.  Kaine,  13  P.  F.  S.  336;  Lex  vs.  Huber,  3  W.  367, 
and  other  cases. 

Injunction  dissolved. 

E.  L.  Boudinot,  Fsq.,  for  plaintiff. 

8.  Wetherill,  Esq.,  for  defendant. 


{Jjtg.  Ini,  Vol.  29,  p.  341.] 

Bedford  vs.  Potter. 
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[Leg.  Int.,  Vol.  29,  p.  404.] 


The  Commonwealth  op  Pennsylvania  ex  rel.  P.  Carroll  Brew- 
BTER,  Attorney  General,  vs.  Mahlon  H.  Dickinson,  Chief 
Commissioner  of  Highways.  . 

The  act  of  May  6, 1872,  anthorising  the  opening  of  Fifteenth,  Sixteenth  and  Korris 
streets,  declared  unconstitutional  on  the  ground  that  it  contravenes  the  constitu- 
tional provision  of  1864,  prohibiting  any  bill  containing  more  than  oae  sufciieet. 

Demurrer  to  return,  to  alternative  writ  of  mandamus.  Opinion  deliv- 
ered December  14,  1872,  by 

Peirce,  J. — ^The  principal  question  made  by  tbis  demurrer  is  the 
constitutionality  of  the  act  of  assembly  under  which  the  proceeding 
is  had. 

The  Iiegislature  passed  an  act  approved  the  6th  of  May,  1872,  entitled, 
an  act  to  authorize  the  opening  and  paving  of  certain  portions  of  Fif- 
teenth, Sixteenth,  and  Norris  streets." 

This  is  the  full  title  of  the  act.  It  proceeds  to  lay  out  the  said  streets 
through  Monument  Cemetery,  and  directs  the  chjef  commissioner  of 
highways,  within  sixty  days,  to  cause  said  streets  to  be  opened  and 
paved.  It  repeals  the  third  section  of  an  act  relating  to  Monument 
Cemetery,  in  Philadelphia,  passed  March  15, 1847,  as  to  the  opening  of 
the  streets  herein  directed ;  and  directs  that,  in  assessmg  damages  for 
said  opening,  the  cost  of  a  suitable  enclosure  of  said  cemetery  ground, 
on  said  streets,  shall  be  allowed. 

To  the  alternative  writ  of  mandamus  the  chief  commissioner  of  high- 
ways made  return  as  follows : 

First  That  this  defendant  is  informed,  and  believes  it  to  be  true,  that 
the  Monument  Cemetery  Company  of  Philadelphia,  the  corporation 
named  in  the  act  of  the  general  assembly  of  the  Commonwealth  of 


assembly  cited  in  the  said  writ,  being  advised  that  said  act  of  March  15, 
1847,  was  in  some  of  its  provisions  unconstitutional,  at  a  formal  and 
regular  meeting  of  its  corporators,  in  the  year  1847,  rejected  the  whole 
of  the  said  act  of  assembly,  and  refused  to  accept  the  same. 

Second.  That  on  the  12th  of  March,  1849,  the  said  general  assembly 

glased  an  act  entitled  *'an  act  relating  to  the  Monument  Cemetery  of 
hiladelphia,"  which  was  duly  and  legally  accepted  by  the  said  corpo- 
ration ;  the  third  section  of  which  is  in  these  words,  viz. :  **  That  no 
streets  or  roads  shall  hereafter  be  opened  through  the  grounds  of  the 
said  cemetery  company  occupied  as  a  burial  ground,  except  by  and 
with  the  consent  of  the  managers  thereof."  That  this  last  act  is  wholly 
unrepealed  and  in  full  force.  That  the  streets  n^entipned  in  the  said 
writ,  if  opened  as  demanded,  will  pass  throiigh  the  grounds  of  said 
Monume|^  Cemetery  Company,  occupied  as  a  burial  ground,  and  that 
the  managers  thereof  have  not  given  their  consent  thereto. 

Third.  That  whilst  it  is  true  that  there  are  no  interments  of  human 
bodies  actually  made  in  the  parts  of  said  cemetery  grounds  which  will 
be  occupied  by  said  streets,  if  opened  as  demanded  through  the  same ; 
yet  there  are  such  interments  in  close  proximity  thereto,  and  that  the 
opening  of  said  streets  as  demanded,  will  necessarily  destroy,  to  a  great 
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extent,  the  privacy  and  sacredness  of  said  burial  ground,  and  entail 
very  large  cost  upon  the  said  cemetery  company,  and  that  the  whole  of 
the  ground  proposed  to  be  taken  by  the  opening  of  said  streets  is  occu- 
pied oy  said  cemetery  company  for  a  burial  ground,  and  for  no  other 
purpose. 

Fourth.  That  if  the  said  act  of  March  15,.  1847,  was,  prior  to  its 
attempted  repeal,  a  valid  act  and  part  of  the  charter  of  the  said  "The 
Monument  Cemetery  Company  of  Philadelphia,"  which  was  originally 
incorporated  by  the  Commonwealth  of  Pennsylvania,  by  the  act  passed 
March  19, 1838,  then  the  act  of  May  6,  1872,  is  unconstitutional,  so 
far  as  it  attempted  to  repeal  the  third  section  of  the  act  of  March  15, 
1847. 

To  this  return  the  relator  filed  a  demurrer  and  assigned  cause  as 

follows : 

First.  That  neither  the  act  of  March  15,  1847,  or  of  March  12,  1849, 
disabled  the  Commonwealth  from  opening  highwaycr  on  compensation 
being  made  for  the  land  taken. 

Sm)nd.  That  the  enactment  of  May  6, 1872,  in  said  alternative  writ 
of  mandamus  recited,  abrogated  any  previous  law  requiring  the  consent 
of  any  citizen  of  the  Commonwealth  to  the  opening  of  the  streets  named 
in  said  enactment 

Third.  Because  the  said  return  is  in  other  respects  uncertain,  informal, 
insufficient,  and  defective. 

At  the  hearing  the  respondent  made  the  following  additional  return 
to  said  writ,  to  which  the  relator  also  demurred : 

Fifth.  That  the  said  act  of  assembly  of  May  6,  1872,  is  unconstitu- 
tional, because  its  title  does  not  clearly  express  the  subject  which,  it  is 
alleged,  the  said  act  was  intended  to  cover,  as  is  required  by  the  second 
amendment  to  the  Constitution  of  this  Commonwealth,  adopted  in  1864. 

Sixth.  That  the  said  act  of  assembly  of  May  6, 1872,  is  too  uncertain 
and  indefinite  in  its  terms  to  be  capable  of  being  either  understood  or 
enforced. 

It  does  not  seem  necessary  to  consider  more  than  the  fifth  cause  shown 
by  the  respondent  in  answer  to  said  writ. 

The  constitutional  provision  of  1864,  above  referred  to,  is  in  the  fol- 
lowing words : 

No  bill  shall  be  nassed  by  the  Legislature  containing  more  than  one 
subject,  which  shall  be  clearly  expressed  in  the  title,  except  appropria- 
tion bills." 

The  object  of  this  constitutional  provision  was  not  only  to  prevent  the 
great  mischief  of  multifarious  subjects  of  legislation  being  embraced  in 
one  bill,  but  also  to  give  clear  and  distinct  notice,  by  the  title  of  the  bill, 
to  the  legislators  and  the  people  of  the  matter  proposed  to  be  enacted. 
It  was  intended  as  a  check  upon  improvident  and  improper  legblation, 
and  as  a  means  by  which  all  persons  interested  might  know  i^hat  laws 
the  Legislature  proposed  to  enact. 

The  courts,  in  construing  this  section  of  the  constitution,  have  said 
that  it  does  not  require  that  the  title  to  a  bill  shall  be  an  index  to  its 
contents,  but  that  the  various  provisions  of  a  bill  must  be  germane  to 
the  single  subject  of  legislation,  and  that  the  bill  must  clearly  indicate 
what  that  subject  is. 
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Perhaps  the  earliest  decisions  of  the  Supreme  Court  were  not  sufR- 
ciently  precise  in  defining  the  limits  of  the  titular  description  of  an  acl, 
but  the  recent  cases  of  appeal  of  the  Union  Passenger  Railway  Company 
and  appeal  of  Alfred  Dorsey  and  McMaekin,  Donnelly  &  Co,y  Leg.  Int#, 
Nov.  29,  1872,  p.  380,  have  decided  that  the  subject  of  legislation  must 
be  clearly  expressed  in  the  title,  and  should  be  so  certain  as  not  to 
mislead. 

If  we  test  the  act  under  consideration  by  the  principles  of  these  late 
decisions,  we  find  it  clearly  defective  and  obnoxious  to  the  constitu- 
tional objection. 

It  is  entitled  "  an  act  to  authorize  the  opening  and  paving  of  certain 
portions  of  Fifteenth,  Sixteenth  and  Norris  streets." 

It  does  not  say  in  what  city  or  town  these  streets  are.  The  legisla- 
tive or  other  inquirer  would  in  vain  endeavor  to  determine  and  locate 
the  subject  of  legislation  by  the  title  of  the  bill.  The  whole  Common>- 
wealth  would  lie  before  him  as  the  field  of  inquiry  to  which  the  legisla^ 
tion  might  be  applied.  And  if  streets  of  a  like  name  were  found  in  two 
or  more  cities  or  towns  of  the  State  as  would  very  likely  be  the  case,  he 
would  be  wholly  uncertain  to  which  of  them  the  legislation  was  intended 
to  apply.  And  if  he  were  to  look  to  the  body  of  the  bill  he  would  only 
learn  by  implication  that  the  streets  referred  to  are  located  in  the  city 
of  Philadelphia. 

This  act  seems  therefore  to  be  clearly  within  the  prohibition  of  the 
second  amendment  to  the  Constitution  adopted  in  1864.  > 

If  this  were  a  court  of  last  resort,  it  might  be  deemed  advisable  to 
express  an  opinion  upon  the  other  questions  raised  by  this  demurren, 
but  as  this  decision  disposes  of  the  whole  matter  upon  the  constitu* 
tional  objection  raised,  it  does  not  seem  necessary  that  we  should  say 
more. 

Judgment  for  the  defendant  on  the  demurrer. 

Damd  W.  Sellers,  Esq.,  and  AUomey- General  F.  Carroll  Brewster,  for 
the  Commonwealth.  « 
RobeH  N.  Willson,  Esq.,  for  defendant 

Oeorge  Junkin  and  Charles  Oilpin,  Esqs.,  for  Monument  Cemetery.  . 
[Leg.  Int,  Vol.  29,  p.  404.] 

Philadelphia,  Wilmington  &  Baltimore  R.  R.  Co.  vs.  The  City 
OF  Philadelphia  and  Mahlon  H.  Dickinson,  Chief  Commis- 
sioner OP  Highways. 

The  Philadelphia,  Baltimore  and  WilmiDffton  Railroad  Company  have  no  right  to 
prevent  the  opening  of  Fifteenth  street,  through  their  property  at  Broad  street  and 
Washington  avenue.  Although  it  will  be  a  great  inponvenience,  it  will  not  destroy 
any  Aranchise  of  the  company. 

Opinion  delivered  December  7, 1872,  by 

Paxson,  J. — This  was  a  motion  to  continue  a  special  injunction 
granted  by  this  court,  restraining  the  defendants  from  opening  Fifteenth 
street  through  that  portion  of  plaintiffs  property  known  as  the  Balti- 
more depot.  ^ 

The  bill  sets  forth,  that  in  the  year  1850,  the  plaintiffs  purchased  a 
large  lot  of  ground,  bounded  by  Broad,  Carpenter,  Sixteenth  and  Washr 
ington  streets,  now  in  the  Twenty-sixth  ward  of  the  city  of  Philadelphia', 
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for  the  purpose  of  coDStmctiDg  thereon  a  large  termmal  depot,  for  their 
railroad  io  said  city ;  that  since  that  year  until  the  present  time,  the 
entire  said  lot  has  been  used  for  the  depot  purposes  of  the  said  plaintiff ; 
that  it  is  almost  literally  covered  with  passenger  and  freight  depots,  and 
with  railroad  tracks,  which  are  either  extensions  of  the  main  tracks  of 
tho  plaintiff's  railroad  into  the  said  buildings,  or  sidings  or  turnouts 
branching  therefrom  ;  that  the  cars  and  engines  are  constantly  passing 
upon  the  said  tracks,  either  when  arriving  at  or  being  despatched  from 
the  said  depots,  or  when  being  arranged  or  drilled  thereon ;  that  the 
m'ld  street,  if  opened  in  the  manner  indicated  in  the  notice  received  by 
plaintiffs  from  the  chief  commissioner  of  highways,  will  occupy  a  strip  of 
ground  about  fifty  feet  in  width,  extending  through  the  said  lot,  whick 
«trip  is  now  partly  occupied  by  a  coal  and  wood-shed  and  platform,  and 
will  divide  the  said  lot  into  two  parts  of  about  equal  size;  that  if  the 
street  is  opened,  the  passenger  and  freight  depots  on  the  said  lot  will  be 
entirely  separated  and  cut  off  from  the  railroad,  to  which  they  are 
appurtenant,  and  the  use  of  the  said  lot  for  depot  purposes,  and  for  the 
terminal  operations  essential  to  the  working  of  a  railroad,  will  be  ren- 
dered utterly  impracticable ;  that  the  said  strip  of  ground  which  will  be 
occupied  by  the  proposed  street,  is  crossed  by  not  less  than  seventeen 
railroad  tracks,  or  thirty-four  rails,  within  a  distance  of  about  three 
hundred  and  fifty  feet,  and  that  all  of  these  tracks  are  in  constant  use; 
that  engines  and  trains  cross  the  said  strip  at  least  two  hundred  tiroes  a 
day,  or  about  once  in  ever}'  four  or  five  minutes  during  the  working* 
day,  and  that  frequently  two  or  three  engines  or  trains  are  passing  or 
repassing  at  the  same  time ;  that  some  of  these  tracks  are  constantly 
occupied  by  standing  trains,  engaged  in  receiving  or  delivering  passen- 
gers or  freights ;  that  the  use  of  the  said  strip  of  ground  as  a  public 
highway  for  vehicles  and  passengers  on  foot,  would  be  entirely  incon- 
sistent with  the  retention  and  use  of  the  said  tracks,  owing  to  the  con- 
tinuous and  imminent  risk  that  would  ensue  to  the  lives  and  limbs  of 
persons  undertaking  to  walk  or  drive  along  the  said  street,  which  risk, 
the  utmost  vigilance  on  the  part  of  the  plaintiff's  agents,  would  be 
inadequate  to  guard  against,  and  owing  to  the  incessant  obstructions 
and  interferences  to  which  the  plaintiff's  business  would  be  subject,  and 
that  the  plaintiff  has  not,  nor  can  it  acquire  any  other  ground  suitable 
for  depot  purposes,  on  the  line  of  its  road  east  of  the  river  Schuylkill ; 
that  the  removal  of  its  depot  to  the  line  of  its  road,  on  the  west  bank  of 
the  Schuylkill,  below  Gray's  Perry  bridge,  would  be  injurious  to  the 
interests  of  the  city  of  Philadelphia,  and  to  those  of  the  plaintiff,  and 
that  unless  such  removal  was  made  to  a  very  considerable  distance 
from  the  built  up  portions  of  the  city,  the  plaintiff  would  be  exposed 
to  the  risk  of  having  streets  opened  through  any  lot  of  ground  which  it 
might  acquire  for  depot  purposes ;  and  that,  in  fine,  the  proposed  open- 
ing of  the  said  Fifteenth  street  would  be  destructive  to  the  rights  and 
franchises  conferred  by  plaintiff's  charter,  and  a  violation  of  the  con- 
tract contained  therein. 

The  plaintiff  resists  the  opening  of  said  street  for  the  reason,  inter  alia^ 
that  the  seventh  section  of  the  act  of  April  21, 1865,  entitled,  "A  supple- 
ment to  the  act  consolidating  the  city  of  Philade1phi{^"  was  not  intended 
to  authorize,  nor  can  it  be  construed  as  authorizing  the  city  of 
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Philadelphia  to  open  streets  through  ground  which  has  been  appro- 
priated to  railroad  purposes,  aud  subjected  to  the  franchises  of  a 
railroad  company;  tmit  no  provision  is  made  in  the  said  section, 
nor  in  any  seciicm  supplementary  thereto  for  the  assessment  of  damages^ 
&r  the  injury  to  or  destruction  of  the  said  franchises  which  may 
result  from  such  opening;  and  that  if  the  said  section  must  be  con- 
strued as  so  intended,  it  is  in  violation  of  the  clause  of  the  Constitution 
of  the  United  States,  which  provides  that  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts ;  that  the  damages  which  will  result 
to  the  plaintiff  from  the  opening  of  the  said  street  have  not  been 
assessed,  nor  has  any  securitv  been  given  by  the  said  city  of  Philadel- 
phia tor  the  payment  of  such  damages. 

We  will  consider  first  the  question  whether  the  opening  of  said  street 
through  tlie  depot  property  would  be  a  destruction  of  tlie  franchises  of 
said  corporation,  aud  whether  the  doing  so  would  violate  any  contract, 
expressed  or  implied,  between  the  city  of  Philadelphia  and  the  railroad 
company  aforesaid. 

The  latter  acquired  title  to  this  property  by  three  separate  convey- 
ances, two  of  them  bearing  date  in  January,  1850,  and  the  other  in  Jan- 
uary, 1851.  These  conveyances  recognize  and  refer  to  Fifteenth  street 
^then  called  Schuylkill  Eighth  street)  as  crossing  the  premises  therein 
aetcribed ;  and  the  same  appears  on  the  plan  annexed  thereto.  At  the 
date  of  said  conveyance,  Fifteenth  street  was  laid  down  as  a  publio 
street  upon  the  confirmed  plan  of  the  city.  It  appears  to  have  been 
originally  laid  out  under  the  act  of  1808,  as  a  highway  on  the  plan  of 
the  district  of  Moyamensing,  across  the  premises  of  plaintiff  at  some 
time  prior  to  the  year  1835.  In  1840,  a  plan  showing  the  grades  and 
watercourses  on  said  street  and  the  vicinity  was  confirmed  by  the  Court 
of  Quarter  Sessions.  In  1848,  under  proceedings  in  the  said  court,  the 
said  street  was  declared  to  be  opened  across  the  premises  in  question. 

It  would  appear,  that  twelve  years  prior  to  plaintiff's  purchase  of  this 
ground.  Fifteenth  street  was  a  confirmed  public  highway  upon  the  city 
plan,  of  which  fact  they  had  not  only  constructive  notice,  but  actutJ 
notice  in  the  deeds  by  which  they  acquired  title.  The  proposition  that 
the  city  may  not  open  streets  through  the  property  of  a  railroad  com- 
pany, held  under  such  circumstances,  if  carried  to  its  logical  result,, 
would  prevent  the  opening  of  streets  across  its  track  at  any  point  withia 
the  city  limits.  We  cannot  concede  such  a  principle  as  this,  unless  it 
rests  upon  positive  law.  We  look  in  vain  through  the  charter  of  thiv 
company  for  any  such  authority.  Even  where  their  track  crosses 
country  roads,  they  are  required  "  to  construct  and  keep  in  good  repair, 
good  and  sufficient  passages  across  the  said  railroad,  so  that  the  passage 
of  carriages,  horses,  persons  and  cattle  along  the  said  roads  shall  not  be 
obstructed." 

By  the  first  section  of  the  act  of  March  20, 1845  (P.  L.  191,  Pardon, 
p.  845,  pi.  42),  ''it  shall  not  be  lawful  for  any  railroad  company  to  block 
up  the  passage  of  any  crossings  with  their  locomotives  or  cars ;  and  if 
any  engineer  or  other  agent  of  any  such  railroad  company  shall  ob- 
struct or  block  up  such  crossings,  he  or  they  shall  be  subject  to  a  penalty 
of  twenty-five  dollars,  to  be  recovered  with  costs,  in  the  name  of  the 
Commonwealth  of  Pennsylvania,  before  a  justice  of  the  peace ;  one^half 
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of  such  penalty  shall  be  paid  to  the  informer  or  informers  and  the 
xemaining  half  shall  be  paid  into  the  treasury  of  the  CommonwealUi/' 
And  by  the  twelfth  section  of  the  General  Railroad  act,  February  19, 
1849  (P.  L.  Purdon,  840,  pi.  17),  "  whenever,  in  the  construction  of  any 
road  or  roads,  it  shall  be  necessary  to  cross  or  intersect  any  established 
road  or  way,  it  shall  be  the  duty  of  the  president  and  directors  of  the 
said  company  so  to  construct  the  said  road  across  such  established  road 
or  way  as  not  to  impede  the  passage  or  transportation  of  persons  or 
property  along  the  same." 

t  The  most  that  can  be  claimed  for  this  company,  is  the  right  to  cross  the 
streets  of  the  city  which  intersect  their  road  west  of  Broaid  street,  under 
the  restriction,  contained  in  their  charter,  and  the  acts  of  assembly  above 
cited.  When  they  purchased  the  property  at  Broad  and  Prime  streets, 
in  1850,  for  depot  purposes,  they  took  it  as  any  other  purchaser  would 
have  taken  it,  subject  to  the  opening  of  streets.  Any  authority  on  the 
part  of  the  company  to  restrain  the  city  from  exercising  this  right  must 
be  found  in  the  charter  of  the  former,  or  it  does  not  exist  As  wa& 
^bserved  by  Chief  Justice  Black,  in  Commonwealth  vs.  Erie  and  North 
East  Railroad  Company  (3  Casey,  338),  "that  which  a  company  is 
authorized  to  do  by  its  acts  of  incorporation,  it  may  do  ;  beyond  that 
all  its  acts  are  illegal.  And  the  power  must  be  given  in  plain  words,  or 
by  necessary  implication.  All  powers  not  given  in  this  direct  and 
unmistakable  manner  are  withheld." 

I  There  is  no  contract,  express  or  implied,  between  the  city  and  the 
company,  by  which  the  former  agreed  not  to  open  this  street.  It  follows, 
that  such  opening  would  not  be  m  violation  of  that  clause  of  the  Consti- 
tution of  the  United  States,  which  provides  that  no  State  shall  pass  any 
luw  impairing  the  obligation  of  contracts. 

.  Nor  do  we  see  any  force  in  the  objection  that  the  opening  of  Fifteenth 
street,  as  proposed,  would  destroy  the  franchise  of  the  company.  That 
such  opening  would  be  an  obstruction  to  the  proper  and  ordinary  work- 
ing of  the  railroad,  is  doubtless  true.  But  it  would  only  be  an  incon-. 
tenience ;  a  serious  one,  perhaps,  but  not  a  destruction  of  the  franchises 
of  the  company.  And  such  franchises  are  held  subject  to  certain  rights 
of  the  public.  One  of  those  rights  is  that  of  opening  public  highways 
across  the  track  of  the  railroad,  in  orAer  that  communication  l^tween 
different  portions  of  the  city  may  not  be  obstructed. 
.  We  now  come  to  consider  the  proceedings  under  which  it  is  proposed 
to  open  this  street.  It  would  appear  from  our  records,  that  attempts 
liave  been  heretofore  made  to  accomplish  this  end,  which  for  some  reason 
§eem  to  have  been  abortive,  or  abandoned.  They  are  not  relied  upon 
Qow  as  the  basis  of  the  present  action.  It  may  be  well,  however,  to 
refer  to  these  proceedings.  In  road  docket  of  the  Quarter  Sessions,  No. 
17,  page  110,  we  find  the  report  of  the  jury  appointed  by  the  said  court, 
to  assess  the  damages  arising  from  the  opening  of  Schuylkill  Sixth, 
Seventh,  and  Eighth  streets,  in  which  they  award,  inier  alia,  "  To  the 
Philadelphia^  Wilmington  and  Baltimore  Railroad  Company,  for  land 
on  Schuylkill  Seventh  and  Eighth  streets,  from  Prime  to  Tidnuun^ 
(now  Carpenter)  street,  $7500." 

It  appears  that  the  said  company  claimed  damages  for  the  opening  of 
the  street  through  their  property.  There  is  no  evidence,  however,  of  the 
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payment  thereof.  This  proceeding  seems  to  have  been  abandoned,  or 
rendered  of  no  validity  by  the  non-payment  of  the  damages.  Prior  to 
the  act  of  1855,  all  proceedings  relating  to  a  street  in  the  city  and  county 
of  Philadelphia  were  vacated,  and  of  no  effect,  by  reason  of  the  non-pay- 
ment of  damages  in  one  year  from  their  assessment.  Commonwealth  vs. 
Commisnonera,  2  Wh.  286 ;  SteuHiH  vs.  The  County,  2  B.  350;  City  vs. 
Dyer,  6  Wright,  469-70. 

Next  in  order  of  time  follows  the  act  of  assembly  of  April  11th,  1862, 
P.  L.  468,  in  which  it  is  provided,  that  it  shall  be  the  duty  of  the  Court 
of  Common  Pleas  of  the  city  of  Philadelphia  within  one  month  from  the 
passage  of  said  act,  to  appoint  commissioners,  whose  duty  it  shall  be  to 
proceed  to  view  and  lay  out  Fifteenth  street,  from  Carpenter  street  south 
to  Reed  street,  said  extension  to  be  made,  and  damages  to  be  assessed 
and  paid,  as  provided  by  existing  laws.  On  the  25th  day  of  April,  of 
the  same  year,  a  certified  copy  of  this  act  of  assembly  was  filed  in  the 
Court  of  Common  Pleas,  and  on  the  3d  day  of  May,  following,  three 
commissioners  were  appointed  by  that  court  in  pursuance  of  the  require* 
ments  of  said  act.  The  report  of  said  commissioners  appeai-s  by  the 
record  to  have  been  filed  on  May  17th,  1864.  Under  this  proceeding, 
there  seems  not  to  have  been  any  assessment  of  damages. 

Next  follows  a  resolution  of  the  select  and  common  councils  of  the 
city  of  Philadelphia,  approved  the  12th  day  of  July,  1869,  by  which 
the  chief  commissioner  of  highways  of  said  city  was  authorized  and 
directed  to  notify,  on  or  before  January  1st,  1872,  the  owner  or  owners 
of  property  along  and  over  which  Fifteenth  street,  from  Carpenter  to 
Washington  avenue  will  pass,  that  three  months  from  the  day  afore- 
said, that  portion  of  said  street  would  be  required  for  public  use.  On 
the  29th  day  of  December,  1871,  the  notice  referred  to  in  said  ordi- 
nance was  given  bv  the  chief  commissioner  of  highways  to  the  said 
plaintiff.  It  is  under  said  notice  that  the  city  now  proposes  to  open 
this  street. 

It  is  conceded,  that  the  damages  have  not  been  assessed  nor  paid. 
The  city,  however,  tenders  security  for  any  damages  which  may  nere- 
after  be  assessed  ;  and  it  appears  to  the  court,  that  councils  have  author- 
ized the  mayor  to  pledge  the  credit  of  the  city  for  that  purpose. 

It  is  clear,  that  Fifteienth  street  cannot  now  be  opened  under  the  act 
of  1858,  for  the  reason  that  the  damages  have  neither  been  assessed  nor 
paid,  nor  secured  to  be  paid  according  to  law ;  nor  under  the  act  of 
1864,  for  the  reason  that  there  has  been  no  assessment  of  damages  by  a 
jury,  and  therefore  no  confirmation  of  their  report  by  the  court  fiut 
we  think  that  under  the  act  of  1855,  upon  the  entry  of  security,  the 
city  may  proceed  and  open  the  street  See  Sower  vs.  The  City,  11 
Casey,  231 ;  Large  vs.  The  Oityy  id. ;  Spring  Garden  street,  7  Phila.  R. 
393;  Heyl  vs.  The  City,  Legal  Intelligencer,  1872,  p.  317. 

Of  the  wisdom  of  opening  the  street  through  the  Baltimore  railroad 
depot,  we  express  no  opinion.  Upon  such  question  the  action  of 
councils  is  conclusive.  That  it  will  involve  the  city  in  a  considerable 
amount  of  damages  seems  highly  probable.  That  it  will  seriously 
embarrass  the  operation  of  a  leading  line  of  railroad,  and  create  a  high- 
way that  can  only  be  used  at  the  peril  of  life  and  limb,  is  equally  prob- 
able.  While  the  claim  of  the  railroad  to  prevent,  as  a  matter  of  right, 
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ilie  city  from  opening  this  street  cannot  be  maintained  as  a  proposition 
of  law,  it  will  remain  for  the  city  authorities  to  determine  whether,  as  a 
matter  of  policy,  it  is  wise  to  cut  one  of  the  great  arteries  which  supply 
the  city  with  its  commercial  blood. 

Upon  the  entering  of  satisfactory  security  by  the  dty,  we  will  refuse 
this  motion  and  dissolve  the  injunction. 

Henry  8.  Hagert,  Esq.,  OUy  Solicitor  CoUia,  and  WiUican  Henry  JRawUf 
Esq.,  for  the  city. 

Thoma8  Hart  and  J.  E,  Gowrn^  Esqs.,  for  railroa4  company. 
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Commonwealth  exrel.  Dennis  Shea  et  als.  va.  William  R.  Leeds, 

Sheriff. 

It  is  a  conspiracy  for  two  or  more  parties  to  act  in  concert  in  unlawlbl  measures  to 
enforce  the  Sunday  liquor  law,  as  by  inducing  a  tayern-keeper  to  furnish  beer  on 
Sunday,  by  artifice  or  persuasion. 

The  mere  admission  of  visitors  into  a  tavern  on  Sunday  is  not  an  infraction  of  the 
Sunday  law,  unless  liquor  is  actually  sold. 

Opinion  delivered  May  4,  1872,  by 

Paxson,  J. — This  case  was  heard  upon  habeas  corpus.  The  relators, 
Dennis  Shea,  Frank  N.  Tully  and  Charles  Hooltka,  were  charged  with 
conspiracy  by  one  G.  A.  Barthoulbtt.  The  latter  keep  a  drinking 
saloon,  and  it  is  alleged  that  the  relators  were  'engaged  with  others  in  a 
series  of  prosecutions  against  liquor  dealers  for  violation  of  what  is 
known  as  the  Sunday  liquor  law.  The  facts  of  this  case,  as  they 
appeared  at  the  hearing  upon  the  writ  of  habeas  corpus^  were  sub- 
stantially as  follows: 

One  Sunday,  the  24th  of  March  last,  the  relators,  Shea  and  Tully, 
called  at  the  house  of  the  prosecutor.  The  front  door,  window  and 
back  entry  were  closed,  but  they  obtained  admission  through  a  private 
entrance.  There  was  no  one  in  the  bar-room  when  they  entered  but  the 
prosecutor  and  one  of  his  boarders.  Thev  asked  the  prosecutor  for  beer 
He  refused  them,  saying,  "  I  don't  sell  beer  on  Sunday."  After  some 
persuasion,  and  being  told  by  Shea  that  a  friend  of  his  (the  prosecutor) 
had  told  them  if  they  would  call  there  they  could  get  some  beer,  the 
prosecutor  gave  Shea  and  Tully  two  glasses  of  beer,  repeating,  however, 
his  former  declaration,  that  he  could  not  sell  beer  on  Sunday.  They 
then  each  took  a  piece  of  bread  and  wanted  to  pay  for  that ;  but  this, 
also,  was  declined,  and  the  prosecutor  finally  ordered  them  out  of  his 
place.    Up  to  this  point  he  did  not  know  the  relators. 

On  the  13th  of  April  suit  was  commenced  against  Barthoulott,  before 
Alderman  Jennings,  upon  complaint  of  one  David  Evans,  who  styles 
himself  the  "  Treasurer  of  the  Tax-payers'  Union,"  to  recover  the  pen- 
alty of  $50  imposed  by  section  2  of  act  of  February  26,  1855,  upon  all 
•  persons,  who  shall  "sell,  trade  or  barter  any  spirituous  or  niajt  liquors, 
wine  or  cider,  on  the  first  day  of  the  week,  commonly  called  Sunday." 
At  the  hearing  Shea  and  Tully  were  examined  as  witnesses.  The  alder- 
man dismissed  the  case.  It  further  appeared  that,  after  the  above  suit 
was  commenced  before  the  alderman,  the  said  Evans  stated  to  Mrs.  Bar- 
thoulott, that  if  her  husband  would  pay  him  $52.50,  the  suit  would  be 
discontinued  and  no  criminal  prosecution  commenced. 

There  was  also  evidence  that  this  was  but  one  of  a  large  number 
of  suits  before  the  same  alderman  for  alleged  violation  of  the  law 
referred  to.  All  of  these  suits  were  commenced  upon  complaint  of  the 
aforesaid  David  Evans,  upon  information  furnished  by  these  relators. 
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Id  some  of  them  there  were  offers  to  settle  upon  payment  of  penalty, 
with  costs,  to  Mr.  Evans,  and  one  at  least  of  the  defendants  testified 
that  he  had  so  settled  with  Mr.  Evans,  the  latter  agreeing  to  abandon 
any  criminal  prosecution. 

For  the  relators  it  was  urged  that  they  were  engaged  in  a  lawful 
object,  to  wit,  the  enforcement  of  the  Sunday  liquor  law.  If  this  was 
in  truth  their  object,  it  was  certainly  a  lawful  one,  and  worthy  of  all 
commendation.  Assuming  such  to  have  been  their  purpose,  did  they 
resort  to  any  unlawful  means  to  accomplish  it?  If  they  did,  and  if  they 
acted  in  copcert  in  pursuance  of  a  common  desien,  there  was  a  con- 
spiracy. It  was  never  intended  that  a  man  should  violate  the  law  in 
order  to  vindicate  the  law. 

I  am  of  the  opinion  that  these  relators,  in  their  anxiety  to  procure 
evidence  against  Mr.  Barthoulott,  went  a  step  too  far.  He  was  not 
engaged  in  any  violation  of  law  when  they  entered  his  place.  They 
urged  and  persuaded  him  to  furnish  the  beer ;  in  fact  they  resorted  to 
artifice  and  deception  for  that  purpose.  If  any  crime  was  committed, 
th^  were  present,  aiding  and  abetting. 

It  was  urged  in  extenuation  of  the  conduct  of  the  relators  that  their 
action  was  entirely  in  accordance  with  the  practice  in  the  detective  ser- 
vice not  only  of  the  police,  but  in  other  departments  of  the  government 
This  is  not  my  understanding  of  the  detective  service.  I  have  never 
known  an  instance  of  detectives  deliberately  procuring  a  man  to  commit 
a  crime  in  order  to  lodge  information  against  him.  Such  infordiers 
have  been  infamous  from  the  time  of  Titus  Oates. 

We  can  have  no  sympathy  with  the  men  who  sell  liquor  on  Sunday 
in  defiance  of  law.  That  there  is  a  class  of  persons  who  habitually  and 
insolently  defy  the  law  is  a  reproach  to  all  who  are  charged  witn  the 
prosecution  of  such  offences.  It  is  the  duty  of  every  good  citizen  to  aid 
in  the  suppression  of  thb  Sunday  trafiic.  The  evils  which  flow  from  it 
are  beyond  all  computation  in  dollars,  and  are  felt  and  seen  by  every 
citizen.  And  I  have  no  hesitation  in  saying,  that  few  persons  are  more 
deeply  interested  in  enforcing  this  law  than  those  who  are  le^timately 
engaged  in  the  liquor  business.  There  is  nothing  which  has  done  more 
to  arouse  an  antagonism  to  the  whole  system  than  the  spectacle  wit- 
nessed every  Sabbath,  of  drunken  men  reeling  upon  our  streets. 

I  am  aware  of  the  difficulty  of  procuring  testimony  against  this  class 
of  oflTenders.  It  is  believed,  however,  that  with  proper  vigilance  on 
the  part  of  the  police,  and  a  hearty  co-operation  on  the  part  of  all 
good  citizens,  the  selling  of  liquor  on  Sunday  cannot  be  carried  on  to^ 
any  great  extent  Be  this  as  it  may,  the  resort  to  such  means  as  the 
Commonwealth  alleges  were  employed  in  this  case  is  more  than  ques- 
tionable. The  law  does  not  sanction  it,  and  no  solid  moral  reform  will 
be  promoted  by  it  It  is  quite  possible  that  when  the  relators  come  to 
be  heard  in  their  defence,  they  may  show  an  entirely  different  state  of 
facts  from  those  above  stated.  What  I  have  said  is  based  upon  the 
facts  as  thepr  now  appear.  The  relators  will  have  an  ample  oppor- 
tunity of  vindicating  themselves  before  a  jury,  and  for  that  purpose 
they  are  remanded. 
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Commonwealth  ex  rel.  Amos  Barnes  et  ah.  vs.  The  Lady  Super- 
intendent AND  Managers  of  the  St.  John's  Orphan  Asylum. 

Where  a  mother  after  the  death  of  her  husbaDd,  has  placed  her  children  under  the 
charge  of  an  or])han  asylum,  duly  authorized  to  receive  such  children,  upon  her 
death  their  relatives  have  no  right  to  interfere  where  there  is  no  failure  of  duty  on 
the  part  of  the  orphan  asylum. 

Opinion  delivered  May  4,  1872,  by 

Paxson,  J. — This  writ  was  sued  out  for  the  relators  by  their  grand- 
mother, who  claims  to  be  entitled  to  their  custody.  The  latter  are  orphan 
children,  and  came  to  this  city  from  North  Carolina,  with  their  parents  five 
or  six  years  ago.  Their  father  died  soon  afler  their  arrival  here,  and 
their  mother,  not  having  the  means  to  support  and  educate  her  chil- 
dren properly,  committed  them  to  the  care  of  the  respondents,  where  they 
have  remained  until  the  present  time.  Their  mother  died  a  few  months 
ago,  whereupon  this  proceeding  was  instituted  to  take  the  children  from 
the  respondents  and  place  them  with  their  relatives.  The  grandmother, 
who  makes  this  application,  has  no  means  beyond  a  pension  of  $40  per 
ear,  but  she  alleges  that  her  two  married  daughters  are  willing  to  assist 
er  in  taking  care  of  the  children.  The  husbands  of  these  ladies  are  in 
quite  moderate  circumstances,  with  families  to  support — one  of  them 
of  eight  children,  the  other  of  four.  Their  wives  do  not  appear  to  have 
any  separate  estate,  and  the  husbands  did  not  appear  in  court  to  express 
their  willingness  to  aid  in  support  of  the  children.  It  is  hardly  neces- 
sary to  say  that  they  are  not  bound  by  any  declaration  of  their  wives. 
It  would  seem,  therefore,  that  however  commendable  it  may  be  for  their 
relatives  to  desire  to  provide  these  minors  with  a  home,  they  are  not  in 
a  position  to  offer  them  any  superior  advantages  to  those  which  they 
now  enjoy. 

The  respondents  make  return  to  the  wril  of  habeas  corpus,  that  the 
children  refetred  to  were  admitted  to  the  asylum,  free  of  charge,  in  the 
year  1868,  on  the  application  of  their  mother,  Margaret  Barnes,  their 
Ihther  then  being  dead,  to  be  supported  and  found  according  to  the 
provisions  of  the  charter  of  the  said  asylum,  as  also  the  covenants  exe- 
cuted by  the  mother. 

The  charter  of  the  St.  John's  Orphan  Asylum  was  allowed  by  the 
Supreme  Court  of  this  Commonwealth  on  the  26th  day  of  December, 
1834,  and  letters  patent  was  issued  by  the  governor  on  the  16th  of  Jan- 
uary, 1834.  Subsequently  the  charter  was  confirmed  by  act  of  assem- 
bly of  22d  of  April,  1846.  By  act  of  16th  of  April,  1862,  it  is  made 
lawful  for  any  judge,  mayor,  alderman,  or  any  justice  of  the  peace  of 
the  city  of  Philadelphia,  to  indenture,  bind  or  commit  to  the  St.  John's 
Orphan  Asylum,  located  in  the  city  of  Philadelphia,  orphans,  destitute, 
abandoned,  or  vagrant  children.  The  object  of  the  said  corporation,  as 
set  forth  in  its  charter,  is  "  the  relief  of  destitute  orphan  children."  By 
article  XI.  of  their  charter,  the  board  of  managers  "  are  hereby  empow- 
ered to  receive  any  orphan  child  or  children,  and  such  other  children  as 
may  be  deprived  of  one  of  their  parents,  to  be  bound  to  such  person  or 
persons  and  in  such  manner  as  the  board  may  direct,"  etc.  Article  XV. 
of  the  by-laws  of  the  said  corporation  contains  the  following  provisions 
for  the  binding  wxt  of  children,  viz. : 
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1.  When  any  child  is  bound  out,  it  shall  be  by  indenture  until  he  is 
twenty-one  years  of  age ;  and  with  the  express  proviso,  that  the  special 
committee  on  visiting  apprentices  shall  be  permitted  to  visit  him,  when 
and  as  often  as  they  may  deem  it  necessary. 

2.  The  person  to  whom  any  child  is  bound  as  an  apprentice,  shall  not 
have  the  power  to  transfer  or  assign  his  indenture,  without  the  consent  of 
the  board.  He  shall  give  the  apprentice  at  least  six  quarters  day-school- 
ing during  the  term  of  his  apprenticeship,  and  at  the  end  thereof  two 
complete  suits  of  clothes — one  of  which  to  be  new,  and  twenty-five  dol- 
lars in  money ;  and  shall  then  produce  him  before  the  committee  on 
children,  and  satisfy  them  that  the  terms  of  indenture  have  been  com- 
plied with. 

3.  In  case  the  committee  become  satisfied  that  any  child  bound  out 
is  subject  to  harsh  and  improper  treatment  on  the  part  of  his  master  or 
mistress,  it  shall  be  their  duty  to  report  the  same  to  the  board,  who 
shall  take  action  thereon ;  and  if  such  charges  be  sustained,  shall  take 
all  proper  means  to  have  the  indenture  cancelled,  and  the  child  returned 
to  the  guardians  of  the  institution. 

These  regulations  do  not  conflict  with  any  law  of  this  Commonwealth, 
in  regard  to  master  and  apprentice.  The  act  of  13th  June,  1836,  sec- 
tion 8,  authorizes  the  binding  out  of  minors  as  apprentices  with  the  con- 
sent of  his  or  her  parent,  guardian  or  next  friend,  until  said  minor 
shall  arrive  at  the  age  of  twentv-one,  if  a  male,  and  eighteen  if  a  female. 
In  case  of  the  death  of  the  father,  the  mother  is  competent  to  bind  out 
her  minor  child.  6  S.  <b  R.  140  ;  1  R.  195.  And  if  the  husband  be  an 
habitual  drunkard  the  consent  of  the  wife  alone  is  sufficient.  1  Ash.  71. 

In  this  case  upon  the  death  of  the  father  the  whole  custody  and  con- 
trol of  these  children  devolved  upon  their  mother.  For  reasons  which 
were  no  doubt  satisfactory  to  herself,  she  placed  them  with  the  respon- 
dents. By  a  solemn  instrument  under  her  hand  and  seal,  she  stipulated 
that  she  did  "surrender  and  ^ield  up  the  said  children  to  the  St.  John's 
Orphan  Asylum,  to  be  provided  for,  instructed  and  bound  out,  by  the 
said  corporation,  to  su^  person  or  persons,  and  for  such  term  of  years, 
within  lawful  age,  as  to  them  shall  seem  proper.''  The  said  agreement 
contained  a  further  clause  that  she  would  not  demand  or  receive  any 
compensation  for  the  services  of  the  said  minors  during  their  minority, 
or  interfere  in  any  way  whatever  with  the  views  or  directions  of  the 
said  corporation  in  their  behalf. 

This  aojreement  was  not  in  violation  of  any  rule  of  law  or  public 
policy.  It  was  made  with  a  corporation  created  by  law  for  the  express 
purpose  of  receiving  and  providing  for  just  such  children  as  these.  The 
act  of  the  mother  was  a  clear  abandonment  of  her  children.  That  a 
parent  may  abandon  his  or  her  child,  is  too  well  settled  to  need  argu- 
ment. The  law  upon  this  subject  was  well  considered  and  discussed  in 
Comth.  vs.  Oilkeson,  10  L.  J.,  p.  505,  and  this  case  is  of  especial  value, 
for  the  reason  that  it  was  carried  up  and  affirmed  by  the  Supreme 
Court  In  Comth.  ex  rel.  Terry  vs.  Dougherty^  1  Legal  Gazette  R.,  p.  64, 
this  court  held : 

1.  A  parent  may  relinquish  the  care,  custody  and  control  of  his  child, 
and  after  having  done  so,  his  right  to  claim  such  child  is  gone,  and  will 
not  be  enforced  by  the  court. 
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2.  Such  relinquidhmeDt  by  a  parent  of  a  child  may  be  either  bj  deed 
or  other  iDstrumeot  of  writing ;  or,  it  may  be  by  parol ;  or,  by  abandon- 
ment,  by  turning  him  out  of  the  house,  or  permitting  him  to  go  upon 
his  own  resources ;  and  such  relinquishment  or  abandonment  may  be 
presumed  from  the  act  of  the  parent 

3.  When  the  right  of  the  parent  is  not  clear,  the  court  will  regard 
the  interest  of  the  child,  and  when  of  sufficient  age  the  wishes  of  the 
child  will  be  consulted. 

The  mother  by  an  unequivocal  act  abandoned  her  children  ;  it  was 
out  of  her  power  during  her  lifetime,  to  have  resumed  their  custody 
against  the  will  of  the  respondents,  unless  upon  the  failure  of  the  latter 
to  perform  their  duties  to  said  children.  Have  the  mother's  relatives, 
after  her  death,  the  right  to  interfere,  and  set  aside  the  agreement  made 
with  the  former?  That  they  might  successfully  invoke  the  aid  of  the 
court  for  such  purpose  is  perhaps  clear  in  a  case  where  tiiere  was  a 
fiiilure  of  duty  on  the  part  of  the  corporation  to  the  child  committed  to 
its  care.  But  there  is  no  such  allegation  here.  There  is  nothing  to 
show  either  that  the  children  are  not  satisfied,  that  they  are  not  treated 
kindly,  or  that  they  are  not  receiving  every  advantage  of  care  and 
instruction  proper  for  their  condition.  On  the  contrary,  their  appear^ 
ance  would  seem  to  indicate  that  they  are  well  provided  for,  ana  com- 
fortable and  happy  in  their  home. 

Nor  do  I  think  the  allegation  that  the  relatives  of  the  children  are 
of  a  different  religious  persuasion  from  respondents  is  material  to  this 
issue.  Their  mother  was  a  Catholic,  and  she  placed  them  in  an  insti- 
tution where  the  same  faith  was  taught  which  she  believed.  No  one 
would  have  questioned  her  right  to  do  this  whilst  she  was  living,  why 
shall  it  be  questioned  now  that  she  is  in  her  grave? 

It  is  also  to  be  observed  that  for  several  years  prior  to  the  death  of 
the  mother  no  aid  was  proffered  by  the  relatives  to  enable  her  to  pro- 
vide a  home  for  her  children.  We  do  not  look  with  much  favor  upon 
applications  for  the  custody  of  children,  made  by  relatives,  who  have 
laid  by  during  the  tender  years  of  such  children  and  come  forward 
with  their  claim  at  a  time  when  they  may  be  made  useful,  and  perhaps 
earn  their  support 

The  responaents  express  no  desire  to  retain  these  children,  unless  the 
law  is  clearly  with  them.  They  allege  that  in  many  instances  they 
voluntarily  return  children  to  their  parents  or  friends  when  the  best 
interests  of  the  former  require  it  In  this  case  the  relatives  have  failed 
to  show  us  any  sufficient  reason  why  we  should  disturb  the  arrangement 
made  by  the  mother  for  the  care  of  these  children,  and  they  are  accord- 
ingly remanded  to  the  custody  of  the  respondents. 


0,  P.  Oomman,  Esq.,  for  relators. 
Hon.  Ber^amin  Harris  Bremter  for  St.  John's  Orphan  Asylum. 
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[Leg.  Int,  Vol.  29,  p.  293 J 

Commonwealth  vs.  Alderman  Hagan. 

An  alderman,  taking  other  or  greater  fees  than  are  allowed  hf  the  fee  bill,  is  gnflty  of 
an  indictable  offence. 

Qucere^ — Whether  a  defendant  in  a  criminal  case  can  be  compelled  to  paj  anj  costs, 
unless  upon  final  judgment. 

Opinion  delivered  September  7, 1872,  by 

FiNLETTER,  J. — Complaints  of  the  rapacity  of  the  local  magistrates 
have  come  down  to  us,  continuously,  from  the  earliest  periods.  Its  his- 
tory is  written  in  the  statutes  which  were  mainly  intended  to  punish  and 
suppress  it.  Its  portraiture  is  found  in  the  current  literature  of  the 
times.  "Shallow"  and  "  Dogberry,"  and  the  Justice  of  Fielding,  him- 
self a  magistrate,  are  photographs  of  living  actors  of  the  past  and 
present. 

The  common  law  abhorred  it,  and  its  condemnation  is  dotted  all 
along  the  hiehway  of  judicial  decision,  in  indignant  language  like  the 
following:  "It  cannot  be  overlooked  that  writers  on  the  common  law 
consider  extortion  as  more  heinous  tlian  robbery  itself,  attended  as  it 
usually  is  with  the  aggravated  sin  of  perjury."  Speaking  of  the 
illegal  fees  of  justices,  the  judge  says,  "  which  we  have  such  loud  com- 
plaints of  evervwhere."  Duncan,  13  S.  R.  429  and  430.  "  There  was 
a  very  general  belief  that  the  magistrates  were  in  the  habit  of  taking 
much  greater  fees  than  the  law  allowed  them."  Rogers,  J.,  Coates  vs. 
Wallace,  17  S.  &  R.  75. 

Seventeen  years  later  upon  the  same  subject,  he  says:  "Whether  the 
law  as  it  now  stands  will  prevent  these  extortions,  of  which  such  fre- 
quent and  just  complaints  are  made,  is  not  for  us  to  say."  17  S.  R.  80. 

Even  now  there  is  an  association  of  a  large  proportion  of  the  ablest 
and  most  reputable  members  of  our  bar  to  suppress  this  and  kindred 
evils. 

It  would  be  unjust  to  say  that  the  whole  fraternity  is  cormpt. 
There  are  many  honest  and  capable  magistrates,  who  could  not  be 
tempted  to  violate  their  oaths  of  office.  There  are,  however,  many  who 
regard  the  sacred  trusts  confided  to  them  only  as  the  means  by  which 
they  can  plunder  the  poor  and  defenceless  with  impunity.  To  such 
men  the  rights  of  property,  the  sacredness  of  the  person,  individual  free- 
dom and  cnamcter,  are  meaningless  terms,  or  are  made  the  instruments 
by  which  the  plunder  is  extorted. 

I  have  been  induced  to  make  these  remarks  to  show  the  importance 
of  the  subject ;  the  necessity  of  clearly  defining  the  fees,  and  of  holding 
to  strict  accountability  every  infraction  of  the  law  in  this  respect  But 
the  case  of  the  defendant  must  stand  upon  its  own  merits.  I  shall 
endeavor  to  adjudge  his  cause  as  if  it  were  the  first  of  the  kind  known 
to  history,  judicial  or  otherwise. 

On  the  sixth  day  of  Julv,  1872,  Mrs.  Brandoff  was  arrested  and  a 
hearing  was  had  beiore  the  defendant,  who  required  her  to  enter  security 
for  her  appearance  at  court.  A  commitment  was  issued,  and  she  was 
given  in  cnarge  of  the  constable,  who  went  with  her  until  bail  was 
procured.    The  alderman  accepted  the  bail,  and  charged  and  received 
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$2.50  as  costs.  There  was  no  bill  of  items ;  and  no  mention  of  items. 
On  the  30th  of  July,  the  defendant,  in  answer  to  a  demand  of  counsel, 
sent  him  a  bill  of  particulars,  which  is  as  follows : 

Commowwealih  vs.  Olivia  Brandoffy  assault  and  battery.  Alderman's 
costs  by  defendant : 


N         Mittimus  and  seal  .-.   75 

Becognizance  and  seal»   55 

DiscEarge  to  jailer  and  seal   60 

$1  90 

Constable's  fees  taking  body  on  mittimas   1  00 

$2  90 

Costs   $2  90 

Paid  to  defendant.   2  60 

Bne  alderman.   40 


The  practice  of  making  a  single  charge  is  not  to  be  commended.  It 
gives  no  opportunity  of  testing  its  yalidity,  and  may  be  the  means  of 
great  abuse.  It  affords  the  corrupt  magistrate,  when  he  is  called  to 
account,  an  opportunity  to  manufacture  a  bill  of  items  to  suit  the 
charge  made.  How  can  the  citizen,  who  is  required  to  pay  a  single 
sum,  have  any  idea  of  its  legality  ?  How  can  he  be  expected  to  de- 
nounce its  illegality  to  the  man  who  makes  it  the  price  of  his  liberty  ? 
In  8  Watts,  165,  Judge  Rogers  says :  "  It  is  impracticable  for  men  to 
protect  rights  which  they  do  not  understand,  and  which  it  is  difficult 
tor  them  to  comprehend.  And  perhaps,  also,  it  might  prove  some 
restraint  upon  officers  to  compel  them,  under  a  penalty,  to  give  a  bill  of 
particulars  in  all  cases,  whether  required  or  not" 

The  counsel  for  defendant  argued  before  me  that  we  must  assume  that 
the  items  of  the  bill  rendered  were  correct,  as  to  the  services  therein 
mentioned ;  and  also  that  all  the  services  which  the  alderman  might 
have  performed,  he  did  perform.  If  he  had  rendered  a  bill  of  items,  or 
had  named  the  items  at  the  time  he  charged  and  received  the  sum 
of  62.50,  there  might  have  been  some  force  in  the  argument.  But  to 
permit  him  to  make  the  bill  of  items  to  suit  the  gross  charge  would  be 
to  suffer  him  to  make  the  evidence  to  suit  the  complaint.  To  assume 
that  all  services  were  rendered,  which  might  have  been  rendered,  would 
be  to  sanctiou  charges  for  services  not  performed.  In  either  case  con- 
viction would  seldom  follow  the  most  flagrant  violations  of  duty. 

The  true  criterion  when  a  single  charge  is  made  is  to  hold  that  it  is 
made  for  the  service  at  that  time  rendered,  unless  it  otherwise  appears 
in  the  evidence.  Upon  the  hearing  I  thus  notified  the  defendant,  and 
gave  him  the  opportunity  to  produce  his  record.  In  answer  to  this  he 
furnished  what  ne  called  his  "blotter."  It  does  not  show  that  a  super- 
sedeas was  issued.  Upon  examination  of  the  bill  of  costs  which  the 
alderman  furnished  it  will  be  seen  that  he  could  not  make  the  items 
suit  the  sum  he  charged  and  received.  Strike  out  a  single  item  and 
there  stands  an  overcharge  confessed. 

I  have  Jooked  with  great  care  for  a  legal  sanction  for  compelling  a 
defendant  to  pav  costs,  unless  upon  the  final  judgment  of  a  court  of 
competent  jurisdiction.   Upon  such  a  judgment  the  practice  prior  to 
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1791  had  been  to  charge  the  costs  upon  the  defendant,  whether  ooii- 
victed  or  acquitted. 

The  act  of  1791  would  seem  to  have  been  designed  to  correct  the 
abuse  of  compelling  innocent  persons  &lsely  accused  to  paj  the  costs 
of  the  magistrate.  The  act  of  1797  freed  the  acquitted  from  all  costs 
accruing  on  bills  of  indictment  In  both  cases  the  costs  were  to  be  paid 
by  the  county. 

These  are  the  only  acts  that  I  have  been  able  to  find  directing  by 
whom  the  costs  sliall  be  paid.  They  seem  to  indicate  that  the  costs  of 
prosecution  in  all  cases  of  acquittal  should  be  paid  by  the  county.  The 
act  of  1805,  in  cases  of  misdemeanor,  gave  the  jury  the  right  to  dispose 
of  the  costs  at  their  discretion. 

Blackstone,  vol.  II.,  p.  36,  says :  "  OflScers  have  a  right  to  exercise  a 
public  employment,  and  to  take  the  fees  and  emoluments  thereunto 
belonging,  as  those  of  magistrates." 

In  Cminty  of  Franklin  vs.  0>mmonweaUh^  12  Casey,  318,  Wood- 
ward, C.  J.,  says :  "  The  recovery  and  payment  of  costs  in  criminal 
cases  is  so  entirely  dependent  on  statutory  regulations  in  Pennsylvania 
that  it  is  indispensable  for  every  claimant  to  be  able  to  point  to  the 
statute  which  entitles  him  to  recover  what  he  claims." 

A  magistrate  in  binding  over  a  defendant  in  a  criminal  action  has 
no  right  to  take  from  him  any  fees  beyond  those  for  the  recognisance 
and  the  commitment  and  supersedeas;  and  then  only  if  such  services  be 
actually  performed."  King,  P.  J.,  5  P.  L.  J.,  457. 

This  would  seem  to  indicate  that  a  magistrate  had  a  right  to  charge  a 


respect  and  reverence  for  Judge  King  than  I  do.  It  will  be  observed, 
however,  that  the  question  before  him  was  not  as  to  the  legality  of  these 
charges,  but  as  to  the  charges  beyond  them. 

As  the  inference  might  tiiirly  be  drawn  from  Judge  King's  decision 
that  the  alderman  had  a  right  to  charge  the  defendant  for  the  commit- 
ment and  recognizance,  I  will  give  him  the  benefit  of  this  doctrina 
His  "  blotter"  snows  only  a  commitment  and  recognizance. 

For  these  services  he  had  a  right  to  charge  as  follows : 

For  the  commitment  and  seal   75 

For  the  recognizance   80 

The  charges  for  the  seal  upon  the  recognizance  was  illegal.  That 
was  not  his  act.  It  was  the  act  of  the  defendant  and  his  suretjp.  When, 
however,  the  aHerman  certifies  for  any  purpose  that  the  recognizance 
has  been  entered  into,  he  may  charge  for  such  certificate.  There  is  no 
authority  for  the  alderman  to  receive  the  fees  of  the  constable.  The 
only  charges  the  alderman  could  make  as  inferable  fr6m  Judge  King's 
decision  are  as  follows : 

For  the  commitment   50 

For  the  seal  thereon   25 

For  the  recognizance   30 


He  charged  $2.50.   Let  us  see  if  this  be  an  offence  known  40  the  law. 
In  a  work  supposed  to  have  been  written  before  the  Conquest  it  is 
said :  "  It  is  abuse  that  prisoners,  or  others  fer  them,  pay  anything  for 


defendant  for  the  services 


entertain  a  higher 
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their  entries  into  the  gaol,  or  for  their  coming  out.''  Home's  Mirror, 
p.  231,  ed.  1762. 

*•  By  the  statute  of  3  Ed.  1,  c.  16,  in  affirmance  of  the  ancient  law,  it 
18  enacted  that  no  sheriff  nor  other  king's  officer  shall  take  any  reward 
to  do  his  office,  but  shall  he  paid  of  that  which  they  take  of  the  king, 
and  that  he  who  so  doeth  shall  yield  twice  as  much,  and  shall  be  pun- 
ishable at  the  king's  pleasure.  This  act  which  thus  particularly  name^ 
the  sheriff,  extends  to  every  ministerial  officer  concerned  in  the  admin- 
istration or  execution  of  justice,  the  common  good  of  the  subject,  or  the 
service  of  the  king."  2  Inst..  209. 

This  statute  is  made  in  uliirmance  of  a  fundamental  maxim  of  the 
common  law,  which  is  non  c(q)iant  vice  camites  vel  alii  ministri  regris 
praemium  vel  meroandem^  vel  aliequid  pro  officio  suo  foumndo  sed  tantum 
de  fi^i^  tuts  domino  rege  sirU  contentL 

Uapitulo  justitii  in  Magna  Charta,  fol.  155,  article  9,  treats  of  sheriffs 
and  others,  bailifis  and  ministers  of  the  king,  taking  gifts  or  reward  for 
executing  their  offices.  Subsequent  statutes  gave  fees  in  some  cases, 
and  thenceforth  the  exactions  of  corrupt  officers  were  called  by  them 
fees.  \ 

"Extortion  was  a  high  misdemeanor  at  common  law,  and  {)untshab1e 
by  imprisonment  and  fine,  but  the  statute  added  the  aforesaid  penalty 
(double  for  failure,  etc.)  But  some  later  statutes  having  permitted  them 
to  tal^e  in  some  cases  by  color  thereof,  the  king's  officers  and  members 
do  offend  us  with  cases ;  and  seeing  this  act  yet  staudeth  in  force  they 
oannot  take  anything  but  where  and  so  far  as  later  statutes  have  allowed 
unto  them.  All  this  was  resolved  by  the  whole  court  of  King's  Bench, 
between  Sharley,  plaintiff,  and  Packer,  deputy  of  one  of  the  sheriffs  of 
London."  Co.  Litt  368,  b. 

Extortion  is  an  abuse  of  public  justice,  which  consists  in  any  officer 
unlawfully  taking  by  color  of  his  office  from  any  man  any  money  or 
thing  of  value  that  is  not  due  to  him  or  more  than  is  due  or  before  it  is 
due.  1  Hawkins,  Pleas  of  the  Crov^n,  170 ;  Co.  Lit.,  368,  b. ;  4  Black- 
stone,  137. 

"  When  a  statute  annexes  a  fee  to  an  office  it  will  be  extortion  to 
take  more  than  it  specifies;"  2  Inst.,  210. 

No  custom  or  practice,  however  ancient  and  continuous,  will  justify  a 
charge  not  recognized  by  statute.  As  early  as  the  reign  of  Elizabeth  it 
was  held  that  "All  prescriptions  contrary  to  the  act,  3  Edw.  I.  c.  16,  are 
void,  so  that  when  tne  clerk  of  the  market  claimed  fees  incident  to  his 
situation,  which  had  been  attached  to  it  from  time  immemorial,  his  per* 
quisites  were  defeated."  Moore,  523. 

The  doctrine  is  recognized  and  established  by  the  laws  of  this  State 
by  Chief  Justice  Woodward,  in  2  Casey. 

The  taking  of  illegal  fees  was  indictable  in  this  State  at  common  law,, 
until  the  passage  of  the  act  of  1814,  which  gives  a  penalty  to  the  partj 
injured.  In  (Smih.  vs. Evans,  13  S.  R.  426,  it  was  held  "that  an  indict- 
ment cannot  be  sustained  against  a  justice  of  the  peace  for  taking  exces- 
sive or  illegal  fees,  since  the  act  of  1814,  which  gives  a  penalty  to  the 
party  injured.   The  only  remedy  is  to  recover  the  penalty." 

The  act  of  March  25, 1831,  re-enacted  the  provisions  of  the  common 
law.  The  act  of  1860  modified  the  act  of  1831  and  the  common  law,  by 
37 
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taking  away  the  criminality  from  the  taking  of  fees  before  the  senrioes 
were  rendered,  but  left  the  law  the  same  in  all  other  respeetA.  It  k 
as  follows : 

"  If  any  justice,  etc.,  shall  wilfully  and  fraudulently  receive  or  take 
any  reward  or  fee  to  execute  and  do  his  duty  and  office  but  such  as  is 
or  shall  be  allowed  by  some  act  of  assembly  of  this  Commonwealth,  or 
shall  receive  or  take  by  color  of  his  office  any  fee  or  reward  whatever 
not  or  mpre  than  is  allowed  as  aforesaid,  he  shall  be  deemed  guilty  of  a 
misdemeanor  in  office." 

It  ^ill  be  observed  that  the  taking  must  be  wilful  and  fraudulent. 

It  must  be  wilful.  He  must  design  to  charge  and  take  the  fee.  If 
the  sum  taken  illegally  were  the  result  of  mistake,  as  error  in  the  addi- 
tions of  items,  he  could  not  be  said  to  have  taken  it  wilfully.  Where, 
however,  he  demands  a  specified  sum  and  receives  it,  can  there  be  any 
doubt  that  he  does  so  wilfully? 

The  taking  must  be  also  fraudulent.  Ever^  man  in  law  is  held 
accountable  for  the  natural  consequence  of  his  wilful  act  Whenever  a 
citizen  is  compelled  to  pay  an  illegal  fee  a  fraud  is  perpetrated  upon 
him  under  cover  of  law.  Until  the  contrary  appear  he  who  demands 
and  receives  the  fruits  of  that  fraud  will  be  presumed  to  have  acted 
fraudulently. 

Again  the  demand  of  such  fees  is  a  representation  that  they  are  legal. 
This  is  a  wil^l  misrepresentation  by  the  alderman,  because  he  is  presumed 
to  know  what  the  legal  fees  are  in  all  cases. 

The  motives  and  intent  of  the  alderman  are  questions  to  be  deter- 
mined by  the  jury  from  all  the  facts  and  circumstances  of  the  case. 
For  the  present  inquiry  ijfc  is  Enough  for  me  to  say  that  under  the  facts 
and  law  of  this  case  I  would  not  direct  a  jury  to  acquit 

The  characteristic  force  of  Judge  Gibson  has  lent  a  charm  to  this 
subject,  and  compels  conviction.  In  17  8.  &  R.,  p.  81,  he  says: 

"  Nothing  is  more  liable  to  abuse  ihan  the  right  which  %he  law  gives 
to  compensation  for  official  services.  Nothing  recjuires  to  be  more 
strictly  guarded.  To  allow  compensation  for  services  which  cost  no 
trouble,  having  been  rendered  theoretical  I jr,  would  be  palpably  nnjust 

Ignorance  of  the  law  will  not  excuse  m  any  case,  and  this  principle 
is  applicable,  and  witlt  irresistible  force,  to  the  case  of  an  officer  selected 
f  »r  his  capacity,  and  in  whom  ignorance  is  unpardonable.  The  very 
acceptance  of  the  office  carries  with  it  an  assertion  of  a  sufficient  show 
of  intelligence  to  enable  the  party  to  follow  a  guide  provided  ibr  him 
with  an  unusual  attention  to  clearness  and  precision.  On  any  other 
principle  a  conviction  would  seldom  take  place,  even  in  cases  of  the 
most  flagrant  abuse,  for  pretexts  would  never  be  wanting.  Sound 
policy,  therefore,  requires  that  the  officer  should  be  held  to  act  at  bis 
peril." 

The  views  herein  expressed  are  my  individual  opinions.  I  have  not 
had  an  opportunity  of  conferring  with  my  brethren.  If  I  am  in  error 
it  will  give  me  pleasure  to  be  corrected. 

The  defendant  is  required  to  enter  security  in  the  sum  of  $1000  Ibr  his 
appearance  to  answer  at  the  next  Court  of  Quarter  Sessions. 
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[Leg.  Int,  Vol.  29,  p.  341.] 

Passmore  ei  oL  vs.  Philadelphia,  WiLMiK6To:sr  and  Baltimobb. 
Railroad  Company. 

A Jviy  BMiy  award  damafee  to  a  tenant  for  life  at  wen  as  to  a  trustee  of  Ihe  fiie  hi 
renainder. 

The  tenant  for  life  is  entitled  to  claim  damages  without  the  intervention  of  the  trustee 
of  the  remainder. 

Opinion  delivered  Odober  19, 1872,  hj 

Paxbost,  J. — ^This  ease  came  up  upon  ezoeptioni  £led  on  behalf  of 
James  Mcllvaine,  trustee,  to  the  report  of  the  jury  appointed  by  this 
court  to  ttoosoa  damages,  aiid  ako  upon  a  rule  to  show  cause  why  the  ap 
peal  entered  by  said  James  MoUvaine^  trustee,  from  the  award  of  said 
jury  shooki  not  be  quashed. 

The  defendants,  in  the  construction  of  their  voad  from  this  city  to 
Chester,  have  taken  a  portion  of  the  property  now.  occupied  by  John  L. 
Passmore,  near  Darby.  The  amount  taken  was  something  over  two 
acres.  In  constructing  the  road,  an  embaukmeiit  about  fort^  feet  hioh 
has  been  placed  within  a  few  feet  of  the  mansion  house,  cutting  off  tne 
view  of  the  bam,  and  the  passage-way  thereto,  except  by  means  of  a 
tunnel  under  the  railroad.  The  property  is  valuable,  has  a  considerable 
quantity  of  land  attached,  with  large  and  handsome  improvements,  and 
prior  to  the  building  of  the  railroad  was  a  desirable  and  attractive 
country  seat  Under  the  will  of  Levis  Passmore,  the  said  John  L.  Pass^ 
more  has  an  estate  for  life  in  the  said  premises,  with  remainder  to  his 
children,  with  a  contingent  remainder  over  to  his  sisters'  children  in  case  of 
failure  of  issue  on  his  part.  The  said  James  Mcllvaine  is  trustee  of  the 
property  under  the  said  will,  but  as  such  trustee  is  not  charged  with  any 
active  duties,  the  said  Passmore  having  the  right  to  use  and  enjoy  the 
said  property,  and  to  take  and  receive  the  rents,  income  and  profits 
thereof. 

Subsequently  to  the  appointment  of  the  jury  to  assess  damages  for  the 
taking  of  the  land,  this  court  made  an  order  directing  that  the  damages 
of  the  tenant  for  life  be  assessed  separately  from  those  assessed  to  the  re- 
maindermen. The  jury  have  filed  their  report  awarding  to  the  said  John 
L.  Passmore  (tenant  for  life)  the  sum  of  $13,000,  and  to  the  said  James 
Mcllvaine,  trustee  for  the  remaindermen,  the  sum  of  $1166.66,  for  in- 
juries to  the  reversion.  It  is  to  this  report  the  exceptions  referred  to 
have  been  filed. 

The  exceptions  are  numerous,  but  they  raise  substantially  but  two 
questions,  vix. : 

Ist.  Whether  the  damages  awarded  to  the  remaipdevmen  are  sufficient ; 
and, 

2d.  Whether  the  tenant  for  life  is  entitled  to  claim  damages,  without 
the  intervention  of  the  trustee  for  the  contingent  remainder. 

Upon  the  first  point  there  was  nothing  said  upon  the  argument,  nor  is 
there  anything  before  the  court  sufficient  to  shake  the  finding  of  a  jury. 
The  amount  is  not  large,  it  is  true,  b«t  the  Jury  may  have  considered  the 
probable  enhancement  in  value  of  the  lana  not  taken,  as  a  part  compen- 
sation for  the  damage  to  those  in  remainder.  If  they  were  wrong  in 
this,  we  at  least  have  nothing  before  us  which  enables  us  to  say  so,  and 
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we  cannot  grope  in  the  dark  for  concluaions  for  the  purpose  of  overturn- 
ing the  judgment  of  the  tribunal  especially  designated  by  law  for  the 
determination  of  this  very  question. 

In  regard  to  the  second  point,  it  was  contended  with  great  force  and 
ability  by  the  learned  counsel  for  the  trustee,  that  the  damages  awarded 
to  the  tenant  for  life,  should  have  been  awarded  to  the  trustee  for  the  re- 
maindermen ;  and  that  the  life  tenant  was  entitled  only  to  the  interest 
of  this  sum.  It  was  urged  that  the  legal  estate  was  in  the  trustee,  and 
that  as  a  result  thereof,  he  only  could  claim  tor  damage  to  the  estate;  in 
mipport  of  which  a  number  of  authorities  were  cited.  It  is  not  proposed 
to  controvert  this  law,  but  we  regard  it  as  inapplicable  to  this  case. 
The  damages  for  the  injuries  to  the  estate,  that  which,  will  pass  to  the  re- 
maindermen, were  claimed  by  and  awarded  to  their  trustee.  But  the 
latter  is  not  satisfied  with  this,  and  claims  also  the  damages  awarded  to 
John  L.  Passmore.  Upon  what  ground?  He  is  not  trustee  for  Mr. 
Passmore,  and  might  as  well  claim  an^  other  sum  of  mouev  awarded  to 
the  latter  by  a  jury.  We  deem  it  entirely  immaterial  whether  Mr.  Pass- 
more  had  a  legal  or  an  equitable  life  estate.  The  damages  awarded  to 
him,  we  are  bound  to  presume,  were  for  injuries  personal  to  himsel£  He 
is  entitled  to  the  rental  of  the  property.  If  thb  is  destroyed  or  impaired 
he  is  entitled  to  the  damages.  If  his  growing  crops  are  destroyed,  or 
improvements  which  he  has  made  for  his  own  comfort  or  convenience  are 
taken  away,  the  iujurv  is  personal,  and  the  estate  of  Levis  Passmore  has 
no  concern  therein.  There  might  be  such  a  case  as  the  utter  destruction 
of  the  beneficial  interest  of  the  life  tenant,  and  yet  such  manifest  advan- 
tages to  the  estate  as  to  preclude  the  jury  from  giving  any  damages 
whatever.  If  the  tenant  for  life  has  no  right  to  claim  damages,  what 
would  be  his  remedy? 

Practically  this  question  is  of  but  little  importance,  from  the  &ct  that 
the  remaindermen,  who  are  all  children  of  Mr.  Passmore,  have  signed  a 
paper  which  has  been  submitted  to  the  court,  in  which  they  ask  that  the 
report  of  the  jury  may  be  confirmed,  and  disapproving  of  the  course  of 
their  trustee.  It  is  true  there  is  a  remainder  over,  contingent  upon  the 
death  of  all  of  the  children  vrithout  issue  during  the  \m  of  Mr.  Pass- 
more.  But  as  the  latter  is  over  sixty  years  of  age,  and  has  eight  chil- 
dren now  living,  the  chance  of  this  contingent  remainder  ever  vestii^g  is 
exceedingly  small. 

The  learned  counsel  of  the  trustee  attached  considerable  importance 
to  the  large  amount  of  the  award  to  Mr.  Passmore.  We  do  not  see  that 
this  concerns  any  one  but  the  railroad  company.  They  have  withdrawn 
the  exceptions  filed  by  them,  preferring  to  pay  the  amount  than  to  incur 
the  risk  and  expense  .of  further  proceedings.  The  award  seems  to  us, 
with  the  light  we  have,  as  a  very  liberal  one.  In  the  absence  now  of 
any  exceptions  by  the  only  party  entitled  to  complain,  we  are  not  called 
upon  to  decide  now  much  of  the  sum  may  be  r^rded  a^  l^itimate 
damages  for  injury  inflicted,  and  how  much  of  it  was  due  to  the  sym- 
pathy of  the  jury  for  a  gentleman  in  the  decline  of  life,  who  has  had  the 
entire  beauty  and  comfort  of  a  place  destroyed,  where  he  had  expected 
to  pass  the  closing  years  of  his  life. 

It  remains  but  to  notice  the  rule  to  show  cause  why  the  appeal  of  the 
trustee  should  not  be  quashed.   The  act  of  9th  of  April,  1856,  Pordon, 
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840,  pi.  16,  providing  for  appeals  in  sncb  cases,  requires  the  appeal  to  be 
entered  within  thirty  days  atlter  the  filing  of  the  report  of  the  lury.  In 
this  case  the  said  report  was  filed  on  the  18th  July,  1872.  The  appeal 
was  entered  on  the  13th  of  August  following.    This  was  too  late. 

The  exceptions  filed  by  James  Mcllvaine,  trustee,  to  the  report  of  the 
jury  are  dismissed,  and  the  rule  to  show  cause  why  the  appeal  entered  by 
said  trustee  from  the  award  of  said  jury  should  not  be  quashed,  is  made 
absolute. 

if.  Hampton  Toddy  Esq.,  for  James  McIlvaiBe,  trustee. 
T/wmas  Mart,  Jr.,  Esq.,  for  Philadelphia,  Wilmington  and  Baltimore 
Railroad  Company. 

Hon,  A.  V.  ParsonSf  for  John  L.  Passmore. 

[Leg.  Int.,  Vol.  29,  p.  348.] 

Commonwealth  ex  reL  James  D.  Bartlett  vs.  Supebiktekdenv 
OP  THE  Philadelphia  County  Prison. 

A  defendant  is  not  liable  for  larceny  as  bailee  for  failing  to  account,  be  baving  agreed 

to  conduct  a  business,  pay  expenses  and  divide  tbe  net  profits  witb  the  prosecutor. 
The  prosecutor's  remedy  is  a  civil  action. 

Opinion  delivered  October  26, 1872,  by 

Paxson,  J. — The  relator  in  this  case  is  charged  with  larceny  as  bailee, 
and  seeks  to  be  discharged  upon  habeas  corpus.  It  was  alleged  on  be- 
half of  the  Commonwealth  tnat  for  some  time  past  he  has  been  master 
of  a  coasting  vessel,  under  an  agreement  with  the  owner  to  sail  said  ves- 
sel, collect  the  freights,  pay  all  expenses,  and  divide  the  net  profits  with 
said  owner.  That  in  pursuance  of  said  arrangement  the  master  received 
a  considerable  amount  of  freight  which  he  has  not  accounted  for ;  that 
upon  his  return  from  his  last  voyage  he  abandoned  said  vessel ;  that  the 
owner  is  unable  to  obtain  any  settlement  with  him.  It  was  not  shown 
that  the  relator  had  received  any  specific  sum  of  money  belonging  to  the 
prosecutor  which  he  has  failed  to  pay  over;  the  evidence  went  no  further 
than  to  show  a  failure  to  account.  There  was,  indeed,  proof  of  the  pos- 
session by  the  relator  of  money  upon  one  or  two  occasions,  but  the  amount 
was  not  shown,  and  it  was  accompanied  by  declarations  of  the  latter  that 
it  had  been  lost ;  nor  did  it  appear  whether  the  sums  referred  to  were 
gross  receipts  or  profits  afler  the  payment  of  expenses. 

It  is  perhaps  unnecessary  to  consider  the  question  of  partnership  raised 
upon  the  hearing.  It  is  clear  the  relator  was  to  participate  in  the  profits, 
which  involved  necessarily  an  adjustment  of  accounts  between  the  parties. 
The  107th  section  of  the  criminal  code,  providing  for  the  case  of  larceny 
by  a  "  clerk,  servant,  or  other  person  in  the  employ  of  another,"  was  not 
intended  to  apply  to  the  case  of.  a  disputed  account,  but  rather  to 
instances  in  which  the  clerk,  servant,  or  person  employed,  receives  the 
money  of  his  principal  or  employer,  and  has  no  duty  to  perform  other 
than  that  of  paying  over  the  same  to  said  principal  or  employer.  Here, 
there  must  be  a  settlement  of  accounts  between  the  relator  and  the  prose- 
cutor, in  order  to  ascertain  the  profits,  if  any.  The  prosecutor  »  not 
entitled  to  any  specific  sum  of  money  until  this  is  done,  and  if  the  ship 
has  not  made  any  profits,  he  has  no  right  to  call  upon  the  relator  for 
anything  excepting  an  account.    This  case  belongs  to  the  civil  side  of 
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tlve  court.   That  the  relator  Is  irresponsible  pecuniarily,  as  has  been 
alleged,  does  not  afilect  the  case.   That  is  a  matter  for  parties  to  consider 
when  they  enter  into  a  contract. 
Let  the  relator  be  discharged. 

Messrs.  Dickerson,  Vanarsaalm  and  Cornman^  for  relator. 
J.  Warren  Coulstm,  Esq.,  for  prosecutor. 

[Leg.  Int,  Vol.  29,  p.  364.] 

Commonwealth  vs.  Wohlc»£Mui*h  ei  al. 

An  indfotment  need  not  conform  precisely  to  the  phraseology  of  the  alderman,  proTlded 
the  offence  charged  is  the  same— the  details  are  for  the  pleader. 

Opinion  delivered  November  9,  1872,  by 

Paxson,  J. — ^The  defendants  were  bound  over  by  Alderman  Bonsall, 
to  answer  the  charge  of  conspiring  to  annoy,  disgrace  and  imprison  one 
EUen  Blakdey. 

The  indictment  found  by  the  grand  jury  against  the  defendants  con- 
tains two  counts.  In  the  first  it  is  alleged,  that  the  husband  of  the  said 
Ellen  Blakeley  was  a  convict  in  the  penitentiary,  and  that  the  defend- 
ants conspired  to  induce  her  to  give  them  money  to  procure  a  pardon, 
one  of  the  defendants  representing  himself  as  a  State  Senator,  aud  pos- 
sessed of  great  isflueoce  at  Harri:sburg,  and  that  in  pursuance  of  said 
conspiracy,  they  obtained  a  certain  amount  of  money  from  Mrs.  Blake- 
ley, with  the  intent. to  cheat  aud  defraud  her. 

The  second  count  charges  a  conspiracy  to  cause  the  arrest  and  impris- 
onment of  the  said  Ellen  Blakeley,  by  color  of  legal  proceedings,  setting 
out  various  overt  acts  in  support  of  said*  charge. 

The  defendants  demur  to  the  bill  of  indictment,  and  also  move  to 
Quash  the  same,  in  support  of  which  the  following  reasons  have  been 
oled,  vii. : 

1st.  The  said  indictment  charges  other  offences  than  the  one  the  de- 
fendants were  bound  over  to  answer. 

2d.  The  defendants  in  the  said  indictment  are  charged  with  several 
different  crimes  for  which  they  have  not  been  bound  over  to  answer. 
And, 

3dL  That  the  various  offences  named  in  the  bill  of  indictment  were  not 
given  in  charge  to  the  grand  jury  by  the  court,  or  sent  to  the  grand  Jury 
by  the  district  attorney,  on  his  official  responsibility,  nor  have  they  been 
made  the  subject  of  presentment  by  the  grand  jury. 

The  learned  counsel  for  the  defendants  relies  upon  Commonwealth  vs. 
Simons,  6  Phil.  B.  167,  to  sustain  this  motion.  Oi  the  soundness  of  the 
views  expressed  by  my  brother  Allison  in  that  case,  there  cannot  be  a 

Suestion.  I  agree  entirely  with  the  defendants'  counsel  as  to  the  law ;  I 
iffer  from  him  only  in  the  application  of  the  law  to  the  fkcts  of  this 
case.  In  CommonweaWh  vs.  Simons,  before  cited,  the  defendants  had  been 
bound  over  for  obtaining  money  by  means  of  false  pretences.  The  in- 
dictment charges  them  not  only  with  this  offence,  but  also  contained  other 
counts  charging  them  with  embezzlement  and  conspiracy,  which  latter 
charges  were  not  made  before  the  committing  magistrate,  and  as  to  which 
the  defendants  never  had  a  preliminary  hearing. 

In  this  case,  the  charge  before  the  alderman  was  conspiracy,  and  the 
indictment  charges  conspiracy  and  nothing  else.   It  is  true,  the  pleader 
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does  not  coixform  to  precisely  the  phraaeologj  of  the  alderman  im  pre* 
paring  the  iiidictment  Nor  is  this  necessary.  The  offence  is  the  same ; 
its  details  are  for  the  pleader.  The  latter  is  not  bound  by  the  alderman's 
imperfect  description  of  the  oflence.  If  the  committing  magistrate 
return  a  conspiracy,  the  pleader  may  not  charge  a  larceny  or  a  murder. 
But  he  may  allege  substantially  the  same  o^nce  in  any  manner  that 
the  rules  of  pleading  or  the  character  of  the  evidence  may  require. 

The  demurrer  and  the  motion  to  quash  are  overruled. 

B.  P.  White,  Bsq.,  for  Commonwealth. 

Chorles  H.  Sidebotham,  Esq.,  for  the  defendants. 


1.  A  juror  is  qualified  to  act  who  states  he  will  try  the  case  impartiallj  upon  the  evidtnce 
and  that  alone. 

t.  JEvideaoe  will  n«t  be  admitted  of  otkav  traasaations  oeourring  some  time  before  and 
having  no  connection  with  the  iaaue. 
*  3.  The  practice  as  to  inflicting  the  penalty  provided  by  the  statute  for  the  second 
olTence  discussed. 

Opinion  delivered  November  23,  1872,  by 

Paxson,  J. — The  prisoner  having  been  convicted  of  an  assault  with 
intent  to  murder  Alderman  William  McMuUin,  moves  the  court  ibr  a 
rule  for  a  new  trial,  in  support  of  which  motion  his  learned  counsel 
assign  the  following  reasons : 

1st.  Beeause  the  court  erred  in  overruling  the  defendant's  challenge 
for  cause  in  the  case  of  Henry  Roberts,  a  juror,  who  had  formed  and 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  defendant. 

2d.  Because  die  court  erred  in  overruling  defendant's ofier  to  prove  that 
the  defmidant,  when  a  fugitive  from  justice,  was  secreted  by  the  prose- 
cutor in  his  house  for  two  weeks. 

3d.  Because  of  the  insanity  of  Robert  Douglass,  a  juror  who  sat  upon 
the  case. 

4th.  Because  the  verdict  was  against  the  law. 

5th.  Because  the  verdict  was  against  the  evidence. 

The  juror  referred  to  in  the  first  reason  was  examined  touching  his 
qualifications  to  sit  as  a  juror.  He  stated  dbtinctly  that  he  could  try 
the  case  impartially,  upon  the  evidence  and  that  alone,  entirely  uuinfiu- 
enced  by  any  opinion  previously  formed.  This  brought  the  case  within 
the  ruling  of  this  court  in  Commonvfealih  vs.  Probet,  in  which  the  same 
point  was  distinctly  raised,  and  an  application  made  to  the  Supreme 
Court  for  a  writ  of  error,  which  was  refused.  A  contrary  doctrine  wouM 
exclude  from  the  iury  box,  in  all  cases  of  great  public  importance,  the 
most  int^igent  class  of  jurors — those  who  read  the  papers,  and  receive 
therefrom,  impressions  as  to  passing  events.  We  may  consider  this 
question  at  rest. 

It  is  sufficient  to  say,  in  answer  to  the  second  poipt,  that  the  previous 
relations  between  the  prisoner  and  Alderman  McMuUin  were  evidepce 
only  so  far  as  they  bore  direotly  upon  the  question  of  the  shooting.  The 
ease  was  tried,  as  we  endeavor  to  try  all  cases,  upon  the  law  and  the  evi- 
dence. It  was  a  mere  question  of  assault  with  intent  to  murder.  To 
have  opeE^  the  door  to  inquiries  as  to  other  transactions  which  occurred 
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two  or  three  years  ago,  and  which  have  no  connection  with  the  issue  upon 
trial,  would  have  been  a  violation  of  the  rules  of  evidence.  It  might 
have  gratified  public  curiosity,  but  that  is  not  the  object  of  judicial  pro< 
ceediugs.    This  point  is  too  plain  for  discussion. 

The  third  reason  alleges  insanity  on  the  part  of  one  of  the  jurors  who 
sat  upon  the  case.  This  point,  if  sustained,  would  be  serious.  It  matters 
not  who  Hugh  Morrow  is,  nor  what  his  past  career  has  been.  He  is 
entitled  to  an  impartial  trial  before  a  competent  jury.  Upon  this  point 
I  have  cousidered  the  affidavits  submitted  with  great  care.  I  do  not 
think  they  make  out  the  insanity  of  the  juror;  nor  that  they  raise  such 
a  question  of  doubt  about  it  as  to  make  it  proper  for  the  court  to  pause 
for  further  investigation.  The  most  they  establish  is,  that  some  months 
ago  the  juror  had  a  spell  of  sickness,  which  was  accompanied  with  a  cer- 
tain amouut  of  mental  disorder. 

The  witnesses  who  speak  of  his  condition  refer  to  matters  occurring  at 
that  time.  The  most  important  affidavit  was  that  of  a  brother  of  the 
juror.  He  says  "  he  (the  juror)  began  to  get  better  four  months  or  more  ^ 
ago.  .  .  .  He  has  no  appearance  of  restlessness  now.  I  think  he  is  all 
right  now,  and  has  been  ever  since  he  began  to  get  better."  The  juror 
was  examined  touching  his  qualifications  to  serve.  There  was  nothing 
in  his  manner  or  replies  then  to  indicate  insanity;  nor  do  I  find  any- 
thing in  the  affidavits  to  sustain  such  a  charge. 

The  fourth  and  fifth  reasons  are  the  usual  formal  ones,  that  the  verdict 
was  against  the  law  and  the  evidence.  Neither  of  them  is  sustained. 
The  case  was  fully  made  out,  both  upon  the  facts  and  the  law.  The 
shooting  was  admitted,  and  the  intent  to  kill  was  properly  inferred  by 
the  jury  from  the  nature  of  the  attack  and  the  weapon  used. 

There  is  another  matter  which  may  be  appropriately  noticed  bere. 
After  the  verdict  of  the  jury  had  been  rendered,  the  dbtrict  attorney 
i)ifered  in  evidence  to  the  court  the  record  of  the  former  conviction  of 
the  prisoner  of  an  assault  with  intent  to  kill  James  J.  Brooks. 

There  was  also  proof  made  of  identity.  This  was  for  the  purpose  of 
enabling  the  court  to  impose  sentence  under  the  182d  seetion  of  the 
criminal  code,  which  authorizes  the  court  in  oertain  cases  of  seoond  con- 
viction to  impose  double  the  ordinary  punishment  Subsequently,  the 
district  attorney,  in  view  of  the  fact  that  the  prisoner  had  be^  pardoned 
by  the  Grovernor  for  his  first  offence,  withdrew  his  anplication  for  sentence 
under  the  section  referred  to.  Upon  reflection,  I  do  not  feel  disposed  to 
sentence  the  prisoner  as  for  a  second  offence.  It  is  at  least  questionable, 
whether  it  could  be  done  legally  in  view  of  the  pardon.  Without,  how- 
ever, deciding  this  point,  it  is  sufficient  to  say,  that  it  would  seem  to  be  a 
harsh  administration  of  the  law  to  visit  the  prisoner  with  anv  of  the  coo- 
i«equences  of  an  ofllence  for  which  he  has  received  a  full  and  free  pankw 
from  the  Grovemor. 

A  very  interesting  question  was  raised  upon  the  argument  of  this 
motion  as  to  the  proper  practice  in  cases  where  it  is  proposed  to  inflict 
the  penalty  provided  by  the  statute  for  a  second  oflenoe.  While  the 
exigencies  of  this  case  do  not  require  me  to  decide  it,  I  desire  to  call  the 
attention  of  the  pro^ion  to  its  importance.  The  182d  section  of  the 
code  (Purdon,  247,  pi.  191)  leaves  it  optional  with  the  court  to  impose 
more  than  the  ordinary  punishment  in  case  of  a  second  conviction,  yet 
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murder  of  the  secoDd  degree  Is  specially  excepted  from  the  operation  of 
this  section ;  and  by  the  76th  section  (Furdon,  231,  pi.  84),  the  court  is 
required,  upon  a  second  conviction  for  the  latter  offence,  to  impose  the 
sentence  of  imprisonment  for  life.  The  question  naturally  suggests 
itself,  how  is  the  fact  of  a  previous  conviction  to  be  judicially  ascertained 
when  the  court  comes  to  enter  judgment  for  the  second  offence  ?  This 
much  is  clear,  that  the  record  of  the  second  conviction  must  in  some  way 
show  the  first,  otherwise  there  would  be  nothing  to  sustain  the  sentence 
in  case  of  a  certiorari  to  the  Supreme  Court.  It  was  alleged  by  the 
learned  counsel  for  the  prisoner  that  the  indictment  for  the  second  oflTence 
must  set  forth  the  conviction  for  the  first  offence.  Smith  vs.  Common- 
wecUthj  14  S.  &  R.,  would  seem  to  sustain  this  view.  But  it  is  to  be  noted 
that  in  that  case  the  question  was  not  made  whether  the  course  pursued 
was  the  proper  practice.  The  Commonwealth  having  assumed  to  charge 
the  first  offence  in  the  second  indictment,  the  court  held  that  everything 
must  be  set  forth  necessary  to  bring  the  case  within  the  statute,  and  that 
it  must  appear  what  judgment  was  given  for  the  first  offence. 

To  allege  in  a  bill  of  indictment  charging  a  man  with  a  high  felony, 
that  he  had  previously  been  convicted  of  a  similar  offence,  would  be  an 
anomaly  in  tne  administration  of  the  criminal  law.  It  would  go  very 
far  to  secure  his  conviction.  It  would  settle  every  question  of  doubt  de- 
cisively agahist  him.  It  would  render  his  evidence  of  good  character  of 
no  practical  value.  That  which  in  other  cases  is  jealously  excluded  by 
all  the  rules  of  evidence,  would  be  here  thrown  in  with  most  disastrous 
consequences  to  the  defendant,  at  a  time,  too,  when,  of  all  others,  he 
should  have  a  fair  trial,  as  double  punishment  follows  a  second  convic^ 
tioD. 

This  is  one  view  of  the  case.  On  the  other  side,  if,  after  the  verdict, 
evidence  were  offered  to  the  court  of  the  prior  conviction,  it  would  con- 
sist of,  first :  the  record  of  said  prior  conviction ;  and  second,  oral  evi- 
dence as  to  the  identity  of  the  defendant.  Here  arises  the  difficulty  that 
the  question  of  identity  is  purely  one  of  fact.  In  some  cases  it  might  be 
a  very  embarrassing  and  aifficult  one  to  decide.  A  long  term  of  im- 
prisonment might  hang  upon  this  question  of  &ct.    It  would  seem  only 

iust  to  the  defendant  that  it  should  be  settled  by  the  verdict  of  a  jury, 
ndeed,  it  is  a  question  whether  such  is  not  his  constitutional  right. 
I  see  no  way  of  avoiding  these  diflSculties,  but  by  some  proceeding, 
subsequent  to  the  verdict,  when,  if  an  issue  of  fact  be  raised,  a  second 
jury  can  pass  upon  it.    Whether  this  requires  additional  legislation,  or 
whether  it  is  even  necessary  in  the  interests  of  justice,  I  leave  toothers  to 
decide.    The  views  expressed  are  my  own ;  my  colleagues  are  not  bound 
by  them,  nor  are  they  in  any  sense' responsible  for  them. 
The  rule  for  a  new  trial  is  refused. 
District  Attorney  Mann,  for  the  Commonwealth. 
John  Goforth,  I^q.,  and  Hon,  H,  Bucher  Svjope,  for  defendant 
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[Leg.  Int.,Vdl.  2d,  p.  412.] 


Commonwealth  vs.  James  Kelly,  Bail  of  Thomas  Muldolland. 
A  pardon  and  remission  of  ferfeifevro  proaar«d  hj  fittitd  are  Toid. 

Opinion  delivered  December  21,  1872,  by 

FiNLETTER,  J. — Ou  the  23d  day  of  September,  1872,  judgment  was 
regularly  entered  in  the  above  case  against  James  Kelly,  the  defendant, 
for  $1500,  §0T  want  of  an  affidavit  of  defence.  Same  day  execution 
issued. 

"  October  12,  1872,  defendant  James  Kelly  appearing  in  court  and 
filing  the  reniission  of  the  governor  of  this  Commonwealth,  under  the 
great  seal  of  the  State,  of  the  above  forfeited  recognizance,  the  above 
execution  issued  upon  the  judgment  obtained  upon  the  same  is  stayed, 
and  the  judgment  thereon  opened." 

"  October  14,  1872.  Rule  to  show  cause  why  the  order  opening  the 
judgment  and  staying  execution  should  not  be  vacated.'' 

"  December  2,  1872.  Averment  of  fraud  in  procuring  remiision  filed 
by  the  attorney-general." 

We  are  requested  to  make  the  rule  to  vacate  the  order  of  October  12 
absolute. 

1st.  Beoause  it  was  obtained  without  notice  to  the  Commonwealth. 
2d.  The  remission  was  procured  by  fraud. 

It  nowhere  appears  that  the  Commonwealth  had  notice,  nor  is  it  con- 
tended that  notice  was  ever  given.  The  allegation  of  want  of  notice  is 
not  denied,  and  is  sustained  by  the  order  itself. 

It  is  a  primary  and  fundamental  principle  that  no  one's  right  can 
be  legally  adjudicated  without  notice,  express  or  implied.  This  rule 
applies  as  well  to  the  Commonweal th  as  to  any  other  suitor.  It  {ol- 
}ows>  therefore,  that  the  order  of  the  12th  of  October  was  irr^ularij 
entered. 

The  consideration  upon  which  the  remission  was  granted  appears  upon 
the  instrument  itself,  and  is  as  follows : 

*^And  whereas,  from  the  deposition  of  (jreorge  King,  Hugh  Siner, 
James  Kelly,  John  White,  Edward  Bradley,  and  Sarah  Sheridan,  it 
appears  that  at  the  time  of  the  arrest  Mulholiand  was  somewhat  in 
liquor,  and  the  officer  arresting  him  used  unnecessary  and  undue 
physical  force,  which  caused  the  resistance  for  which  he  was  prose- 
cuted ;  and  it  appearing  from  statements  submitted,  that  Mr.  Kelly, 
actuated  by  sympathy  for  a  delicate  wiffe  and  two  children,  entered 
security  and  produced  Mulholiand  in  court;  but  the  defendant  actuated 
by  fear  engendered  by  threats,  made  bv  parties  interested  in  the  prose- 
cution, left ;  and  it  appearing  that  Kelly  has  made  every  effbrt  to  pro- 
duce Mulholiand  in  court,  and  that  he  is  a  man  of  moderate  means,  and 
will  be  seriously  crippled  if  compelled  to  pay  the  amount  of  the  forfeited 
recognizance." 

The  evidence  heard  upon  the  rule  showed  conclusively  that  the 
affidavit  was  a  forgery,  and  was  a  fraud  practised  upon  the  executive. 
In  Commonwealth  vs.  Holloway,  8  Wr.  219,  C.  J.  Lowrie  says,  "  We 
think  also  that  this  pardon  is  void  because  of  the  false  and  forged 
representations  and  papers  that  were  used  in  procuring  it  from  the  gov- 
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ernor  This  question,  however,  can  be  raised  only  at  the  instance 

of  the  attorney-general,  as  the  law  officer  of  the  executive." 

In  the  present  case  the  question  is  raised  by  the  attorney-general,  who 
baa  appeared  for  the  executive  and  for  the  Commonwealth,  and  by  the 
pleadings  and  at  bar  has  called  upon  us  to  adjudge  the  remission  to  be 
void  because  of  the  forgery  and .  fraud  by  which  it  was  procured.  We 
can  have  no  hesitation  in  pronouncing  it  void,  as  the  e\ddence  leaves  uo 
doubt  of  the  forgery  and  fraud. 

It  has,  however,  been  argued  that  this  is  not  the  proper  proceeding 
or  the  proper  tijne  in  which  to  question  the  validity  of  the  remission. 
It  was  not  shown  that  any  particular  mode  is  required  by  law  or 
practice. 

In  CommonwecUth  vs.  Holloway  several  methods  are  suggested,  but 
they  are  not  said  to  be  the  only  oiie&  Ordinarily,  whenever  a  deed  or 
grant  of  any  kind  is  pleaded  or  given  in  evidence,  it  may  be  objected  to 
for  any  legal  reason. 

Whatever  vitiates  it,  whatever  destroys  its  effect,  whatever  may  ex* 
dude  it  from  consideration,  may  very  well  follow  wherever  it  leads.  Theie 
48  no  reason  to  exempt  from  this  liability  grants  from  the  executivew 
He  who  obtained  by  fraud  such  an  instrument  must  expect  to  meet  the 
legal  conseqiiences,  whene\'er  and  wherever  he  attempts  to  profit  by 
the  fraud.    In  law  fraud  is  the  finger  of  death  to  everything  it  touches. 

Rule  absolute. 

[Leg.  Int,  Vol.  29,  p.  76,] 

COMMONWBALTH  t;«.  ShISBLER. 

An  ijidiotment  for  fraudulently  altering  a  receipt,  that  being  no  averment  that  it  was 
made  to  the  prejudice  of  another  right,  held  bad  on  demurrer. 

Charge,  fraudulently  altering  a  receipt,  and  obtaining  a  receipt  by 
&lse  pretences. 

Demurrer  to  all  the  counts. 

Opinion  delivered  February  14, 1872,  by 

PiKLETTBR,  J. — The  firtt  four  counts  substantially  charge  that  the 
defendant  fraudulently  altered  the  date  of  a  receipt  for  $782.  The  fifth 
oount  alleges  that  he  obtained  the  signature  of  the  prosecutor  to  a 
receipt  for  work  and  labor  done  fbr  $782,  by  falsely  representing  that  it 
was  a  receipt  for  $55  in  cash,  and  for  a  due  bill  for  the  sum  of  $727. 
To  all  these  counts  the  defendant  has  demurred  speeially. 

Whether  an  indictment  be  at  common  law,  or  under  a  statute,  it  is 
always  essential  that  sufi&eient  be  averred  to  indicate  that  a  particular 
offence  has  been  committed.  It  should  be  bo  fully  set  forth  that  it  could 
be  efiTectually  pleaded  to  another  indictment  for  the  same  ofi^nde. 

The  act  of  assembly  under  which  the  first  four  counts  are  framed, 
requires  that  the  alteration  shall  be  *'  to  the  prejudice  of  another  right; 
and  "  with  intent  to  defraud."  Under  this  act  it  is  necessary  that  the 
indictment  should  aver  or  should  show  that  the  alteration  was  to  the 
prejudice  of  some  one ;  and  should  also  state  how  and  by  what  means 
the  prejudice  or  injury  arose;  imd  how  and  in  what  manner  it  was  the 
result  of  the  alteration. 
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The  instrument  of  writing  set  out  in  the  indictment  is  "  a  certain 
receipt  and  a  v|  nttunce  for  money  given  by  one  Oliver  H.  Ott"  It  is 
manifest  that  uo  iilteration  of  such  an  instrument  of  writing  could  be  to 
the  prejudice  of  Oliver  H.  Ott,  unless  there  was  an  antecedent  indebted- 
ness due  from  the  defendant  to  him ;  or  some  indebtedness  upon  which 
the  instrument  as  altered  could  operate.  Unless  such  was  the  fact,  the 
prosecutor  could  have  no  interest  either  in  the  instrument  as  originallj 
made  or  altered  ;  the  alteration  would  be  an  iuno(^uoQs  act. 

No  alteration  of  such  an  instrument  could  affect  the  interest  of  any 
person  until  publication  or  use  thereof  was  made.  Perhaps  it  would  be 
safer  to  say  that  no  alteration  could  be  said  to  be  fraudulently  made  to 
the  prejudice  of  another,  until  the  defendant  had  in  some  way  made  use 
of  the  altered  instrument. 

In  Riee  vs.  State  of  Tennessee,  1  Yeager,  p.  433,  it  was  held  that  an 
indictment  for  forging  a  receipt  must  charge  that  the  person  to  whom 
the  receipt  purported  to  be  given,  was  indebted  to  the  person  whose 
name  was  forgea.  Judge  Peck  says,  the  first  count  in  the  indictment, 
we  are  inclined  to  think,  is  not  sufficient  in  law,  omitting,  as  it  does, 
to  charge  any  debt  due  from  the  defendant  to  Kelly  and  Porter.  For 
want  of  this  averment,  the  receipt  may  be  harmless. ' 

Where  an  indictment  charged  that  A  did  feloniously  and  fraudulently 
forge  a  certain  writing  as  follows,  "  Mr.  Bostick,  charge  A*s  account  to 
us.  B  &  C"  it  was  held  that  the  indictment  was  not  valid  without 
charging  that  A  was  indebted  to  Bostwick,  as  there  could  be  no  fraud 
unless  a  debt  existed.    State  vs.  Humphreys^  10  Humphreys,  442. 

In  the  People  vs.  Wright,  9  Wendell,  197,  upon  an  indictment  for 
forging  a  mortgage  and  receipt,  Nelson,  J.,  says :  "Again,  as  to  the  mort- 
gage, I  apprehend  the  count  is  entirely  defective  by  not  setting  forth 
sufficient  to  bring  the  offence  within  the  twenty-second  section.  That 
section  provides,  that  every  person  convicted  of  having  forged,  etc.,  any 
will,  etc.,  or  any  deed  or  other  instrument  being  or  purporting  to  be  the 
act  of  another,  by  which  any  right  or  interest  in  real  property  shall  be, 
or  purport  to  be  transferred,  conveyed,  or  in  any  way  charged  or  afiected 
with  intent,  etc.,  shall  be  punished.  Now,  although  the  mortgage  which 
is  set  oui  in  haec  verba  purports  to  embrace  a  part  of  lot  No.  21  in  Dry  den, 
yet,  for  aught  appearing  in  the  indictment,  there  may  not  be  such  a  lot 
or  tract  of  land  in  existence ;  it  may  be  wholly  imaginary,  and  for  that 
reason  its  existence  ought  to  have  been  averred  and  proved  upon  the 
trial  in  order  to  show  that  the  instrument  purported  to  be  a  charge  upon 
the  land  within  the  meaning  of  the  section.  If  it  was  not,  it  was  wholly 
inoperative.  Neither  is  it  alleged  in  the  count  that  Shaffer,  the  mort- 
gagor, whom  the  prisoner  intended  to  defraud,  had  any  interest  in  the 
land  the  mortgage  purported  to  affect ;  and  if  he  had  not,  it  is  difficult 
to  discover  how  he  could  be  defrauded.  3  Chitty's  Cr.  L.  1039.  The 
45  Geo.  3,  3  Chitty,  794,  makes  it  felony  to  forge  or  alter  any  deed, 
will,  etc.,  with  the  intent  to  defraud  any  person.  In  the  3d  vol.  Uhitty's 
Cr.  L.  p.  824,  6-6,  precedents  are  given  in  conformity  to  the  principles 
above  laid  down." 

Where  the  statement  of  the  act  itself  necessarily  includes  a  knowledge 
of  the  illegality  of  the  act,  no  averment  of  knowledge  or  bad  intent  is 
necessary.   Under  statutes  the  distinction  has  been  taken  that,  where 
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the  guilty  knowledge  is  part  of  the  definition  of  the  offence,  it  must  be 
averred,  out  not  otherwise.  Where  a  particular  intent  is  necessary  to 
constitute  an  offence,  it  mmt  be  averred. 

The  offences  charged  in  all  the  counts  are  misdemeanors,  and  may, 
therefore,  be  joined.  The  well-established  rule  is,  that  in  misdemeanors 
the  prosecutor  may  join  several  distinct  offences,  and  try  them  at  the 
same  time.  Even  in  felonies,  where  the  offences  are  part  of  the  same 
act,  no  election  will  be  compelled. 

In  Moore  vs.  CommonwmUh,  8  Barr,  260,  it  was  held  that  obtaining  a 
receipt  in  discharge  of  a  debt,  by  false  representation,  is  not  indictable, 
because  it  is  not  such  property  or  valuable  thing  as  is  contemplated  by 
the  2l8t  section  of  the  act  of  July  12, 1842. 

A  receipt  is  not  "  an  instrument  of  writing'*  within  the  act.  In  cases 
ivithin  the  act,  the  false  representation  must  be  aliunde  the  instrument. 
It  is  not  easy  to  see  upon  what  principle  of  law  or  common-sense  the 
false  representation  of  the  contents  or  substance  of  an  instrument  of 
writing  should  be  indictable.  Such  instruments  in  contemplation  of  law, 
are  supposed  to  be  written  by  thoge  who  signed  them.  At  all  events 
they  are  supposed  to  be  seen  and  read  by  them.  A  man's  belief  cannot 
be  affected  by  a*  representation  ^hich  is  visibly  false.  If  having  eyes, 
he  sees  not,  the  fault  is  his  own. 

Tested  by  the  principles  herein  set  forth,  all  the  counts  are  wanting 
in  material  and  substantial  matters.  The  demurrer  is,  therefore,  sus- 
tained and  judgment  entered  for  the  defendant. 


Opinion  delivered  February  10,  1872,  by 

FiNLETTER,  J. — Rule  to  show  cause  why  the  forfeiture  of  recog- 
nizance in  the  above  case  should  not  be  entered  of  record  nunc  pro 
tune. 

Rhodes  vs.  The  Commontcealth,  3  Harris,  272,  settles  beyond  contro- 
versy that  such  an  entry  may  and  should  be  allowed  when  the  circum- 
stances warrant  it.  The  difficulty  in  the  present  application  is,  that 
there  is  no  evidence  of  the  forfeiture. 

It  has  been  ably  argued  for  the  Commonwealth,  that  when  the  terra 
has  passed  without  trial  the  record  should  show  such  reasons  as  would 
excuse  or  prevent  a  forfeiture  of  the  reco^izance.  The  authorities 
which  have  been  cited  to  sustain  this  doctrine  show  only  that  the  con- 
dition of  the  recognizance  is  broken  by  the  non-production  of  the  party 
defendant.  Forfeiture,  however,  is  the  judgment  of  the  court  upon  con- 
dition broken,  and  can  be  entered  only  upon  proper  hearing  and  adjud- 
ication. Such  has  always  been  the  practice  of  this  court.  There  being 
no  evidence  in  the  present  case  that  forfeiture  was  declared  and  ad- 
judged, the  rule  is  discharged. 


[Leg.  Int.,  Vol.  29,  p.  6S.] 
Ck)MMONW£AXTH  V8.  BaUEB. 


Entry  of  forfeiture  of  recognizance. 
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[Leg.  Ini,  Vol.  29,  p.  841.] 

In  be  Mebohakt  Street* 

Proceedings  to  widen  a  street  will  be  set  aside  where  the  petition  does  not  show  the 
grounds  of  action  bj  board  of  sarte7. 

Opinion  delivered  October  19, 1872,  by 

Paxsok,  J. — This  was  a  rule  to  show  cause  why  the  order  of  court 
appointing  the  jury  to  assess  damages  should  not  be  set  aside  and  the 
proceedings  quashed. 

The  petition  referred  to  is  signed  by  one  G.  Schiedt,  who  styles  him- 
self the  "  President  of  the  Fifth  Street  Market  Company  of  Philadel- 
phia," itnd  sets  forth,  "  that  a  petition  asking  that  Merchant  street  from 
Fourth  to  Fifth  street  may  be  widened  on  the  south  side  thereof  to  forty 
feet,  was  submitted  to  the  board  of  surveyors  of  said  city,  and  the  said 
board  of  surveyors  have  approved  the  same,  and  that  said  company  own 
land  on  said  south  side.** 

Tlie  petition  further  prays  for  a  jury  to  assess  the  damages,  etc 

This  proceeding  is  evidently  based  upon  the  4th  section  of  the  act  of 
6th  of  Juhe,  1871,  which  is  as  follows ; 

"  That  whenever  a  petition  asking  for  the  widening  of  any  street  in 
the  city  of  Philadelphia,  shall  be  signed  by  a  majority  of  the  owners  of 
property,  or  the  owners  of  a  majority  of  feet  front,  fronting  on  one  side 
of  said  street,  and  shall  be  submitted  to  the  board  of  surveyors  of  said 
city,  they  shall  examine  into  the  expediency  of  granting  the  petition  as 
asked  fur ;  and  if  approved  by  them  the  said  street  shall  be  widened  on 
the  side  on  which  the  propei-ty  of  said  petitioners  may  be  located,  in 
accordance  with  the  existing  laws  relative  to  the  opening  of  streets  in 
said  city  of  Philadelphia." 

Various  objections  were  urged  to  this  proceeding,  some  of  which  it  is 
not  necessary  now  to  consider.  The  petition  itself  is  extremely  informal. 
It  was  no  doubt  intended  as  a  petition  by  the  Market  Company,  but  it 
does  not  say  so,  except  inferentially.  But  a  more  &tal  defect  is  the  fact 
that  it  does  not  set  out  the  proceedings  before  the  board  of  surveyors  in 
a  way  to  show  that  said  board  had  any  jurisdiction  to  act  on  the  peti- 
tion. It  is  true  there  is  an  allegation  that  a  petition  was  presented  to 
the  board  of  surveyors,  but  we  are  lefl  entirely  in  the  dark  as  to  whoae 
petition  it  was ;  whether  signed  by  a  majority  of  the  owners  of  property, 
or  the  owners  of  a  majority  of  feet  front  on  said  street;  or  whether 
signed  by  any  one  having  any  interest  whatever.  These  omissions  are 
too  serious  to  he  passed  over,  and  the  rule  to  set  aside  the  appointment 
of  the  jury,  and  to  quash  the  proceedings  is  made  absolute. 

George  i.  Oratrford  and  William  L.  Shsl,  Esq^,  for  rule. 

Maaee  Dnypticy  £sq.,  contra. 
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Cases  of  Criminal  Law  and  Practice. 

[teg.  Int.,  Vol.  29,  p.  13.] 
B^ore  Pdrcet  J. 

COMMONWEALTH  V8.  "WiLLIAM  CONNER. 
Plea  of  autr9  fois  ucquU, 


The  defendant  was  tried  npon  an  indictment  containing  three  counts, 
•charging :  Ist  Laroenj  of  tobacco,  cigars  and  pipes,  the  property  of 
John  Ludy;  2d.  Receiving  the  same  knowing  them  to  have  oeen  stolen; 
3d.  Entering  the  store  of  the  said  John  Lady  with  intent  to  steal; 
and  the  time  laid  in  the  indictment  was  December  2, 1871.  The  evi- 
dence submitted  by  the  Commonwealth  disclosed,  that  on  the  day  men- 
tioned these  goods  had  been  taken  from  Mr.  Lady's  store,  and  also  fifty 
pennies  and  a  bunch  of  kejps ;  and  that  the  goods  were  ^nd  in  a  yard 
where  the  defendant  had  secreted  himself,  and  the  pennies  and  keys 
were  discovered  on  his  person ;  but  there  was  no  proof  that  die  store  had 
been  entered.  Upon  this  third  count  the  court  instructed  the  jury  tdiat, 
as  it  was  jsntirely  unsupported  by  evidence,  they  could  not  convict.  The 
jury  returned  a  verdict  of  not  guilty  as  to  the  first  and  second  counts^ 
and  guilty  as  to  the  third,  which  latter  part  of  the  verdict  the  court  at 
once  set  aside  without  any  motion  by  the  defendant. 

The  district  attorney  immediately  caused  a  similar  indictment  to  be 
found,  charging  that  on  the  2d  day  of  December,  1871,  the  same  defend- 
ant did  steal  fifty  pennies  and  certain  keys,  the  {property  of  John  Ludy 
(the  same  as  in  the  other  indictment);  did  receive  the  same  knowing 
them  to  hiive  been  stolen ;  and  did  enter  the  store  of  said  John  Ludy 
with  intent  to  steal.  Upon  this  third  count  the  court  forbade  a^cond 
trial,  the  defendant  pleading  autre  fois  convict  To  the  first  and  second 
counts  the  defendant  then  pleaded  autre  fois  acquit^  averring  that  the 
transaction  charged  in  them  was  a  part  and  parcel  of  and  identical  with 
that  charged  in  the  first  indictment,  upon  which  the  jury  had  rendered  a 
verdict  of  not  guilty.  The  district  attorney  replied  nul  iiel  record. 
Counsel  for  the  defendant  moved  the  court  either  to  strike  ofi*  this 
replication,  or  to  confine  it  to  so  much  of  the  plea  as  averred  the  exist- 
ence of  a  record,  as  the  material  part  of  the  plea  was,  not  so  much  that 
there  was  a  particular  record,  but  that  the  two  indictments  charged  the 
sttme  felony,  a  question  that  conld  not  be  decided  by  the  court  upon 
inspection,  but  must  be  passed  upon  by  the  jury  on  evidence  to  be  laid 
bef(M*e  them. 

The  court  sustained  defendant's  motioli,  and  the  district  attorney  then 
added  to  his  replication,  that  the  two  indictments  did  not  chai^  the 
same  felony,  but  each  declared  a  separate  and  distinct  ofiTence  fVom  the 
other — admitting  the  identity  of  person,  but  denying  identity  of  fitot.  A 
jury  was  called  to  try  the  issue  tnus  raised. 

Evidence  was  then  given  to  the  jury  showing  that  the  date  of  the  two 
indictments  was  the  same,  the  prosecutor  the  same  person  in  each  case, 
and  that  the  larcenv  of  the  pennies  and  keys  had  been  mentioned  by  the 
prosecutor  in  the  first  case  as  occurring  at  the  same  time  the  tobacco, 
cigars  and  pipes  were  taken — at  least  he  missed  them  all  at  one  time^ 
there  having  been  no  eye-witness  to  the  theft 
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Counsel  for  the  defendant  then  argued  that  whenever  different  lots  or 
classes  of  goods  were  feloniously  taken  at  one  time  or  at  one  venture  of 
the  thief,  tlie  transaction  constituted  but  one  larceny  of  the  whole,  and 
not  separate  and  distinct  larcenies  of  the  different  sets  of  goods,  as  many 
as  there  were  different  pieces  or  property  taken  ;  otherwise,  if  a  roan  stole 
fifty  pennies  from  a  drawer  at  one  time,  he  could  be  indicted  separately 
for  the  larceny  of  each  penny,  and  upon  conviction  be  sentenced  to  an 
imprisonment  of  one  hundred  and  fifty  years.  "The  plea  autre  fais 
cusquit  was  sufficient  whenever  the  proof  showed  the  second  case  to  be 
the  same  transaction  with  the  first,  although  the  offence  was  called  by  a 
different  name."  Dominiek  vs.  Estate,  40  Ala.  680.  More  certainly  was 
this  true  where  the  offence  in  the  two  cases  was  called  by  the  same  name, 
which  was  the  present  case,  a  felony  could  not  be  cut  up  into  pieces,  but 
must  be  presented  as  a  whole. 

The  district  attorney  ai^ued  contra. 

The  court  said  to  the  jury,  that  this  evidence  did  not  necessarily  pre- 
clude the  existence  of  separate  and  distinct  offences,  but  it  was  for  them 
to  say  whether  the  two  indictments  did  or  did  not  recite  part  of  the  same 
felony. 

The  jury  found  for  the  Commonwealth  upon  the  issue,  and  the 
defendant  was  tried  on  the  second  indictment,  and  convicted. 

[Leg.  Int.,  Vol.  29,  p.  85.] 

Commonwealth  vs.  Michael  Boyle  and  Edward  Johnson. 

A  jury  may  seal  their  verdict  and  separate  in  a  case  of  burglary. 

Quere  ?— Whether  the  act  of  April  22, 1»63,  repeals  section  135  of  act  of  March  31, 1860. 

At  January  term,  1872,  the  defendants  were  convicted  of  burglary, 
and  moved  for  a  new  trial  and  in  arrest  of  judgment  The  principal 
reason  relied  on  in  support  of  the  motion  for  new  trial  was,  that  the 
Jury  after  retiring  to  consider  of  their  verdict,  announced  to  the  officer 
in  whose  charge  they  were  placed,  that  they  had  agreed  upon  a  ver- 
dict and  sealed  it ;  they  separated  and  went  to  their  homes,  and  upon 
assembling  next  morning  handed  to  the  court  their  sealed  verdict,  which 
was  received  and  recorded,  under  protest^from  defendant's  counsel.  The 
court  had  instructed  them  that  when  they  had  agreed  upon  their  verdict 
they  might  seal  it,  separate  for  the  night  and  hand  it  in  next  morning. 
It  also  appeared  that  the  officer  who  had  charge  of  them,  had  not  been 
sworn,  and  had  no  knowledge  that  they  had  agreed  upon  a  verdict  and 
sealed  it  before  separation,  except  from  what  the  foreman  had  told  him. 
It  was  urged  by  defendant's  counsel  that  as  this  was  a  trial  for  hi  A 
felony  in  a  Court  of  Oyer  and  Terminer,  no  sealed  verdict  could  be 
taken,  and  the  jury  should  not  have  been  allowed  to  separate  until  after 
they  had  returned  their  verdict  in  court.  • 

In  support  of  the  motion  in  arrest  of  judgment,  it  was  argued  that  the 
135th  section  of  the  act  of  March  31,  1860,  defining  the  crime  of  bur- 

flary  in  Pennsylvania,  had  been  repealed  by  the  2d  section  of  the  act  of 
2d  April,  1863 ;  that  as  the  act  of  1863  included  the  crime  of  bur- 
glary (the  breaking  and  entering  of  a  dwelling-house  by  night  with 
intent  to  commit  a  felony),  making  it  a  felony,  punishable  with  a  shorter 
term  of  imprisonment  than  that  provided  in  the  act  of  1860,  the  135th 
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section  of  the  act  of  1860  was  thereby  repealed.  It  was  further  con- 
tended that  as  the  indictment  was  drawn  under  the  act  of  I860,  and 
charged  the  offence  to  have  been  committed  "  burglariously,"  the  convic- 
tion could  not  be  sustained,  and  that  the  word  burglariously  "  could 
not  be  rejected  as  surplusage. 

The  court  held,  the  president  iudge  being  on  the  bench  with  Peiroe, 
J.,  at  the  time,  that  it  had  been  the  practice  for  twenty  years  to  allow 
juries  to  seal  their  verdicts  and  separate  in  all  but  homicide  cases;  and 
a  practice  so  long  sanctioned  and  never  interfered  with  by  the  Supreme 
Court  was  considered  regular.  As  to  the  repeal  of  the  act  of  1860  by 
that  of  1863,  the  question  was  not  in  terms  decided,  but  both  motions 
were  overruled  and  a  sentence  of  one  year's  imprisonment  was  imposed^ 
which  was  within  either  act^ 


The  omiasioii  of  the  words  "  OF  the  pbacb  "  in  an  indictment  in  the  Qaarter  Sesaona 


In  this  case,  defendant,  a  constable,  was  indicted  for  extortion.  The 
caption  of  the  indictment  was  as  follows :  "  In  the  Court  of  Quarter 
Scions  for  the  city  and  county  of  Philadelphia."  The  defendant  de- 
murred to  the  indictment,  and  set  forth  as  ground  for  the  demurrer, 
that  the  proceeding  did  not  appear  to  have  been  in  any  court  recognized 
in  this  State.  The  court  held  that  the  omission  of  the  words  "  of  the 
peace"  after  the  word  "sessions,"  was  fatal  to  the  indictment,  and  there- 
fore the  demurrer  was  sustained. 


A  defendant  may  be  separately  convicted  of  larceny,  and  of  entering  a  dwelling  with 

intent  to  steaL 

Defendant  was  indicted  in  two  bills,  one  charging  larceny  and  the 
other  charging  entering  a  dwelling  with  intent  to  steal.  The  evidence 
showed  that  the  offences  recited  in  the  two  indictments  were  parts  of 
the  same  act  or  enterprise,  that  defendant  entered  the  house  for  the 
purpose  of  stealing  and  did  steal  before  he  went  awav ;  and  therefore 
nis  counsel  arguea  he  could  be  convicted  upon  one  bill  only,  otherwise 
he  would  be  twice  tried  for  the  one  offence.  But  the  court  said  that  the 
indictment  charging  larceny  was  for  an  offence  against  personal  property, 
under  the  111th  section  of  the  criminal  code,  and  the  other,  for  entering 
a  house  with  intent  to  steal,  charged  an  offence  aeainst  real  estate,  under 
the  145th  section  of  the  same;  the  statute  itself  making  this  marked 
distinction  between  the  two  crimes. 

Defendant  was  convicted  and  sentenced  upon  each  indictment 


[Leg.  Int,  Vol.  29,  p.  S6.] 
Before  Paxeon^  J. 

CoHMOirWEALTH  VS.  MiCHABL  J.  MaCKIN. 


is  fiataL 


[Leg.  Int,  Vol.  29,  p.  125.] 

Commonwealth  w.  Peiffer. 
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[Leg.  Int.,  Vol.  29,  p.  126.] 

COBIMON WEALTH  V8.  FeATHEBSTON  Ct  <xL 

An  adt^Ttlieroeiit  in  a  neiwtopaper  **  ^smi^g  the  pablio  against  tbe  negodstioa  of 
notes,  etc.,  alleged  to  have  oeen  stolen/'  is  a  privileged  communication,  and  expnm 
malice  must  be  shown  to  make  it  a  libel. 

The  deieodauts,  proprietors  aad  publishem  of  the  **  Erecing  Bulle- 
tin" newspaper  of  this  city,  were  tried  upon  the  cham  of  libel.  Ou 
the  part  of  the  Commonwealth,  the  evidence  was,  that  J.  C.  Grady,  Esq., 
a  member  of  the  bar,  acting  as  eoumsel  for  one  John  Oroese,  in  a  suH 
for  fornication  brought  agaiust  John  Workmen,  of  Wilmington,  Dela- 
ware, settled  the  case,  taking  from  Workmen  three  judgment  Botes 
and  a  check.  Subsequently  Workmen  appeared  at  the  "Bulletin" 
office,  and  producing  an  advertisement  requested  that  it  should  be  in 
serted  in  the  edition  that  was  about  going  to  press.  The  clerk  in  the 
office,  merely  glancing  at  the  article,  and  supposing  it  to  be  a  notice  of 
lost  securities,  at  once  sent  it  to  the  composing  room  and  it  was  published 
in  that  day's  issue.  It  was  headed,  "  to  the  public,"  and  stated  that 
Mr.  Grady,  attorney  for  Mr.  Crosse,  had  obtained  the  notes  by  fraud, 
warned  the  public  not  to  receive  them  bv  assignment  or  otherwiBe,  and 
was  signed  by  Workmen.  Mr.  Grady  did  not  call  upon  defendants  for 
explanation  or  reparation,  butat  once  instituted  legal  proceedings  against 
them,  both  criminal  and  civil. 

The  defence  offered  no  evidence. 

In  charging  the  jury,  the  judge  said  that  while  the  general  law  of 
-libel  undoubtedly  was,  that  the  proprietor  of  a  newspaper  was  responsi- 
Ue  for  whatever  appeared  in  its  columns,  yet  there  was  an  exception  in 
favor  of  articles  known  as  "  privileged  communications."  When  a 
person,  about  to  engage  a  servant,  wrote  to  a  former  employer  of  the 
same  party  asking  information  concerning  his  character,  and  the  former 
employer  wrote  an  answer  containing  matters  injurious  to  the  servant, 
this  was  a  privileged  communication.  So,  where  written  obligations  had 
been  stolen  or  obtained  by  fraud,  the  victim's  only  protection  was  to  give 
notice  of  the  fact  to  the  pnblic,  and  warn  the  whole  world  not  to  r<eoeive 
them,  and  the  best,  almost  the  only  method  of  doing  this,  was  by  adver- 
tbing  in  a  public  journal.  Such  a  notioe  would  be  a  privil^ed  com- 
munication. The  general  rule  of  libel  was,  that  its  truth  or  falsehood 
was  immaterial,  and  malice  would  be  inferred,  yet  in  the  case  of  privi- 
leged communications,  it  was  necessary  to  prove  the  falsity  of  the  article, 
and  express  malice  in  the  person  accused.  The  present  article  came 
under  the  head  of  privileged  articles,  and  fitlsehooa  and  express  malice 
would  have  to  be  shown. 

The  jury  rendered  a  verdict  of  not  guilty. 

[Leg.  Int.,  VoL  29,  p.  102.] 
Before  FinleUer,  J.  ' 
Cohmonwealth  v8.  Bekjamik  K.  Fibheb. 

What  is  a  false  pretence  ? 

Defendant  was  indicted  and  tried  upon  the  charge  of  obtaining 
money  by  means  of  &lse  pretences,  and  the  testimony  submittal  by 
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the  Common weaUh  was  to  the  following  effect:  The  defendant,  a  resi- 
dent of  Schuylkill  county,  called  upon  the  proaecutons,  wholesale  gro- 
eers  in  this  city,  and  represented  to  them  that  he  was  the  agent  of 
Sarah  Fisher,  of  Schuylkill  county,  a  widow  in  business  for  herself,  and 
owning  property,  and  he  had  fuU  authority  to  contract  debts  for  her ; 
and  he  desired  to  buy  goods  for  her  on  credit.  And  he  offered  to  show 
then  her  title  deeds  to  the  store  in  which  she  did  business  and  some 
l^round  jadjoining,  but  these  they  declined  to  examine.  Believing  these 
statements  to  be  true,  tjiey  shipped  a  considerable  lot  of  goods  according 
to  his  direction,  and  took  from  him  notes  at  thirty  and  sixty  days,  which 
he  signed,  "  Sarah  Fisher,  per  B.  K.  F."  When  these  notes  matured 
they  were  allowed  to  go  to  protest,  and  suits  were  brought  upon  them, 
but  Sarah  Fisher  plead  her  coverture,  that  she  was  defendant's  wife,  and 
had  not  authorised  him  to  give  the  notes.  Then  this  criminal  prosecu- 
tion was  instituted.  The  defence,  as  matter  of  fact,  set  forth  that  the 
prosecutors  made  thorough  inquiries  among  business  men  in  the  city  con- 
cerning these  parties,  and  after  ascertaining  their  real  status  shipped  the 

£K)ds,  not  on  the  strength  of  defendant's  statements,  but  solely  upon  the 
ith  of  the  result  of  their  own  investigation. 

In  charging  the  jury  the  Judge  held  that  in  order  to  make  one's  belief 
in  representations  a  proper  K>undation  for  a  charge  of  obtaining  goods 
by  false  pretences,  the  party  was  bound  to  use  every  means  he  had  at 
hand  to  ascertain  whether  such  representation  was  true  or  false,  and 
therefore  it  was  the  duty  of  these  prosecutors  to  have  examined  the 
proofs  of  the  genuineness  of  defendant's  statement  that  he  offered  them, 
for  the  deeds  might  have  disclosed  that  Sarah  Fisher  was  his  wife.  Also, 
that  the  representation  must  not  only  have  been  made  and  believed,  but 
must  have  been  the  sole  inducement  to  the  giving  of  credit. 

The  defence  had  contended  that  the  indictment  was  defective  in  that 
it  did  not  charge  the  defendant  to  have  represented  the  property  to  be  of 
sufficient  value  to  pay  for  the  goods  obtained ;  but  this  was  held  not  to 
be  necessary. 

Also,  it  was  argued  that,  as  the  prosecutors  had  not  pursued  their  pro- 
ceeding against  the  wife  to  its  end,  they  were  not  in  a  condition  to  say 
that  they  had  been' cheated ;  but  the  court  likewise  held  it  not  necessary 
to  show  the  failure  of  the  civil  suit.  If  the  representation  met  the 
requirements  of  the  statute,  and  were  false,  that  was  sufficient ;  and  the 
junr  were  not  abound  to  find  a  motive  that  actuated  the  defendant. 

Verdict  not  guilty. 

[Leg.  Ini,  Vol.  29,  p.  125.] 
Before  Allison,  P.  J. 
Commonwealth  vs,  Bryant. 

It  is  not  an  asaanlt  and  batterj  to  resist  an  officer  making  an  arrest  wi^out  a  warrant;, 
for  misdemeanor  not  committed  in  view  of  the  officer. 

Defendant  was  charged  with  assault  and  battery  upon  a  policeman. 
He  had  committed  a  misdemeanor,  which  the  officer  neither  saw  nor 
heard,  but  being  called  upon  by  one  of  the  injured  parties,  the  latter 
arrested  him  without  a  warrant.   Upon  reaching  the  street  some  one 
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of  the  crowd  tripped  the  officer,  and  the  prisoner,  Tiolently  loosening 
the  officer's  hold  upon  him,  escaped.  The  officer  went  to  his  residence 
to  arrest  him,  but  the  defendant  induced  him  to  retire  by  drawing  a 
knife  and  threatening  to  stab  him. 

The  court  held,  that  as  the  defendant's  original  offence  was  onlj  a  mis- 
demeanor, of  which  the  officer  had  no  personal  knowledge,  the  latter  had 
no  right  to  arrest  him  without  a  warrant,  and  if  he  attempted  to  do 
so,  the  defendant  might  resist  him  with  whatever  force  was  necessarj, 
without  being  liable  to  a  prosecution  for  assault  and  batterj. 

[Leg.  Int,  Vol.  29,  p.  125.] 

Commonwealth  vs,  McMenambe. 

An  Indicteaent  setting  out  the  anthoritj  of  an  officer  most  name  the  office. 

The  indictment  charged  interfering  with  an  officer  of  the  mayor's 
police  force  while  performing  an  order  of  "  William  S.  Stokelv/  the 
fact  being  that  he  resisted  the  officer's  attempt  to  arrest  a  third  party 
for  cruelty  to  a  horse.  The  court  held  that  though  die  indictment 
correctly  named  the  person  who  was  the  mayor,  yet  if  it  feiiled  to 
describe  him  as  mayor,  showing  by  what  authority  he  gave  the  order  to 
the  officer,  the  indictment  was  defective  and  recitod  no  offence.  Verdict 
not  guilty. 
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Cmirt  of  Common  JJkas,  }jJI)ilabtlpl)icu 


[Leg.  Int,  Vol.  29,  p.  364.] 

DuTTON  w.  The  City. 


1.  By  the  ordinance  of  Ma7  25.  I860,  a  bidder  is  required  to  give  secnrity  upon  each 

Did.   Allison.  P.  J.,  and  Fioletter,  J.,  dissent. 

2.  It  is  not  a  misaemeanor  in  office  for  an  officer  to  receive  a  compensation  for  services 

which  are  not  his  official  duty  to  perform.  Finletter,  J.,  dissents. 

Sur  motion  to  dissolve  special  injunction.  Opinion  delivered  Novem- 
ber 9, 1872,  by 

Paxson,  J. — The  most  important  question  raised  in  this  case  involves 
the  proper  construction  of  the  ordinance  of  councils  of  the  25th  of  May, 
1860.   Said  ordinance  is  as  follows : 

^^WhereaSf  difficulty  has  frequently  arisen  by  the  presentation  of  a 
variety  of  bids  by  the  same  person  for  the  construction  of  culverts  and 
other  works  authorized  by  the  city  of  Philadelphia,  and  the  same  has 
operated  to  the  prejudice  of  the  city  as  well  as  to  well-meaning  con- 


"  Therefore^  every  advertisement  for  proposals  for  public  work  to  be 
done,  or  materials  to  be  furnished  for  or  on  behalf  of  the  city,  shall 
state  that  the  person  or  persons  who  shall  bid  for  the  same,  shall,  in  the 
first  place,  be  required  to  enter  security  at  the  law  department  in  the 
sum  of  $500,  conditioned  that  if  his  or  their  bid  is  the  lowest,  aud  he  or 
they  shall  decline  to  do  the  said  work  or  furnish  said  materials,  that  he 
or  they  shall  pay  to  the  citv  the  difference  between  the  amount  of  his  or 
their  bid  and  the  bid  of  them  or  him  who  shall  actually  perform  said 
work  or  furnish  said  materials,  and  no  bid  shall  be  considered  unless 
there  be  a  certificate  that  the  provisions  of  this  ordinance  have  been 
complied  with :  Provided,  that  tnis  ordinance  shall  apply  only  to  bids 
exceeding  in  amount  the  sum  of  $500." 

On  the  3d  of  May  last,  the  chief  commissioner  of  highways  adver- 
tised for  sealed  proposals  for  the  construction  of  sixty-four  sewers,  and 
Mr.  Benjamin  F.  Dutton,  the  complainant  in  this  bill,  became  a  bidder 
for  all  of  the  said  work.  It  appears  that  he  was  the  lowest  bidder  for 
twenty-three  of  the  sewers,  and  he  claims  to  be  entitled  to  the  contracts 
for  the  construction  thereof.  The  chief  commissioner  of  highways,  how- 
ever, declined  to  award  the  contracts  to  Mr.  Dutton,  for  the  reason,  as 
alleged  in  the  bill,  that  the  city  solicitor  had  advised  that  officer  that 
security  had  not  been  entered  as  required  by  the  ordinance  referred  to. 
The  facts  briefly  stated  are,  that  the  city  solicitor  required  that  bidders 
should  enter  security  in  $500  for  each  sewer,  while  Mr.  Dutton  con- 
tended that  one  bond  in  $500  was  sufficient  to  cover  his  entire  bids  for 
the  sixty-four  sewers. 

In  this  state  of  the  case  Mr.  Dutton  filed  this  bill  against  the  city  and 
Mahlon  H.  Dickinson,  chief  commissioner  of  highways,  setting  forth  the 
facts  in  detail,  and  praying,  inter  alia,  for  an  injunction  restraining  de- 
fendants from  awarding  to  any  person  other  than  the  plaintiff,  the  con- 
struction of  the  above-mentioned  sewers,  twenty-three  in  number,  aud 
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from  contracting  with  any  other  persons  for  such  construction.  Upon 
the  filing  of  this  bill  an  ex  parte  injunction  was  granted,  in  accordance 
with  the  prayer  thereof.  Subsequentljr  the  case  was  argued  before  my 
brother  Finletter,  who  made  the  following  order : 

"  And  now  this  20th  day  of  July,  1872,  after  argument  and  upon 
advisement,  the  court  do  modify  the  special  injunction  heretofore 
granted,  in  such  way  and  manner  that  the  defendants  are  and  shall 
l)e  eujoined  against  awarding  to  any  person  or  persons  other  than  the 
lowest  and  best  bidder  or  bidders,  for  the  twenty-three  sewers  described 
in  plaintiff's  bill,  the  contract  for  the  construction  thereof;  and  shall  be 
further  enjoined  from  entering  into  any  contract  for  the  construction  of 
said  sewers  with  any  other  than  such  bidder  or  bidders ;  and  so  modi- 
fied the  special  injunction  shall  be  continued  until  final  hearing." 

Subsequently  an  answer  was  filed  by  the  city,  admitting  many  of  the 
facts  alleged  m  the  bill,  but  alleging  that  the  proper  meaning  of  the 
said  ordinance  is,  that  no  bid  shall  be  considered  under  any  advertiBe- 
ment  for  work,  or  the  supply  of  materials,  unless  such  bid  shall  be  from 
one  who  has  entered  security  at  the  law  department,  conditioned  as  in 
said  ordinance  is  ordained.  In  all  cases  where  the  advertisement  is  for 
several  pieces  of  work,  which  require  several  bids,  each  bid  must  have 
the  security  specified  in  the  ordinance  to  secure  its  consideration."  "[Jhe 
answer  further  sets  forth :  ''And  these  respondents  are  advised,  that,  as 
it  is  admitted,  there  is  no  security  entered  at  the  law  department,  to 
which  these  respondents  could  have  recourse,  for  the  sewers  for  which 
the  plaintiff  is  the  lowest  bidder,  he  is  confessedly  a  person  not  within 
the  advertisement,  nor  according  to  the  requirements  of  the  ordinance 
aforesaid,  and  has,  therefore,  no  standing  in  a  court  of  equity." 

Upon  the  filing  of  this  answer  the  defendants  moved  to  dissolve  the 
special  injunction.  This  was  strictly  according  to  the  practice  in  equity^ 
and  brings  up  the  whole  equities  of  the  case ;  the  answer  being  treated 
as  a  mere  afiidavit.  It  will  be  seen,  however,  that  the  case  is  in  a  dif- 
ferent position  from  what  it  was  when  argued  before  Judge  Finletter. 

It  was  alleged  that  the  difference  between  the  aggregate  of  Mr.  But- 
ton's bids  for  the  tweuty-three  sewers,  and  the  next  highest  bidder's 
therefor,  was  $3588.46,  and  that  if  the  contracts  were  awarded  to  the 
latter  the  city  would  be  the  loser  by  that  sum.  We  are  informed  that 
since  the  granting  of  the  special  injunction,  the  chief  commissioner  of 
highways  has  awarded  to  the  plaintiff  the  construction  of  all  of  said 
sewers ;  and  that  with  the  exception  of  a  few  of  the  smaller  ones,  the 
contracts  therefor  have  actuallv  been  made  with  the  city.  This  does 
not  appear  in  the  cause,  and  of  course,  could  not  legally  and  properly 
have  any  influence  upon  the  decision  of  the  questions  of  law  involved. 
It  is  referred  to  only  as  showing  that  the  city  can  neither  lose  nor  gain 
any  important  sum  as  an  immediate  result  of  our  decbion.  Were  it 
otherwise,  our  duty  would  require  us  to  decide  the  case  according  to  the 
rules  of  law. 

The  custom  or  practice  of  the  law  department  under  said  ordinance 
has  been  cited  on  both  sides  of  this  question.  On  the  one  hand  the 
complainant  alleges  that  where  proposals  for  several  articles  are  solic- 
ited by  one  advertisement,  each  person  proposing  to  bid  therefor  has 
been  required  by  the  law  department  to  enter  one  securit|r  in  the  sum 
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of  $500,  conditioned  as  aforesaid,  in  case  of  his  refiisal  to  do  all  the 
work  or  furnish  all  the  materials  which  he  shall  propose  to  do  or  furnish 
under  said  advertisement.  It  has  not  been  customary  to  give  security 
in  each  case  for  each  item  of  the  bid  under  such  advertisement  On  the 
contrary,  the  invariable  custom  has  been  to  demand  but  one  security  for 
$500  to  cover  all  proposals  by  each  sincle  person,  made  under  one  adver- 
tisement This  custom  continued  at  tne  law  department,  and  has  beai 
pursued  by  the  present  city  solicitor/' 
On  the  other  hand  the  city  solicitor  says : 

On  submission  of  the  matter  to  me,  I  instructed  my  assistant,  th^t  aa 
each  sewer  was  a  separate  and  distinct  piece  of  work,  which  could  be 
accepted  or  declined  by  the  bidder  at  his  option,  the  city  would  be 
unprotected  against  a  combination  among  the  contractors,  unless  the 
bidder  bound  himself  in  the  sum  of  $500,  according  to  law,  to  construct 
each  sewer  which  might  be  awarded  to  him ;  and  m  this  opinion  I  was 
sustained  b^  the  gentleman  who  drafted  the  ordinance,  andnsuch  baa 
been  the  uniform  construction  of  the  ordinance  by  the  law  department, 
since  the  administration  of  Charles  £.  Lex,  Esq.,  in  which  it  waa 
passed.  In  fact,  I  am  now  suing  out  bonds  against  persons  who  failed 
to  accept  contracts  awarded  them  l>y  the  board  of  health  for  street- 
cleanine,  from  whom  the  city  might  not  recover  a  penny,  had  not  I 
required  the  bidder  to  file  a  separate  bond  for  each  district  for  which 
he  was  a  bidder." 

We  do  not  attach  any  especial  importance  to  what  has  been  said  as 
to  the  practice  of  the  law  department  Our  duty  is  to  place  a  proper 
construction  upon  the  ordinance  referred  to,  in  order  that  if  an  errone> 
ous  custom  has  grown  up  under  it  in  the  office  of  the  city  solicitor  it 
may  be  corrected. 

The  object  of  the  ordinance  is  plainly  indicated  in  the  preamble.  It 
was  to  prevent  the  presentation  of  a  variety  of  bids  by  the  same  person, 
for  the  construction  of  culverts,  and  other  public  works  authorized  by 
the  citj^.  The  mischief  was  the  presentation  of  bids  by  irresponsible 
parties,  who  purposely  underbid  to,  obtain  the  award,  without  a  thought 
of  complying  therewith,  in  order  that  upon  his  or  their  failure,  the  con- 
tract might  be  awarded  to  the  next  highest,  who  generally  was  the  real 
bidder.  By  this  kind  of  collusion,  it  was  entirely  competent  to  obtdn 
contracts  at  extravagant  prices,  and  thus  to  defraud  the  city.  Thia 
ordinance  was  intended  to  prevent  this  evil,  and  we  must  give  it  such 
construction  as  will  best  conform  to  this  intent,  having  regard  of  course, 
to  the  terms  of  the  ordinance  itself.  In  this  case,  the  advertisement 
called  for  bids  for  the  construction  of  sixty-four  sewers.  Eachf  sewer 
was  a  distinct,  independent  piece  of  work,  as  much  so  as  the  building  of 
a  house.  The  bids  were  separate  for  each  sewer.  That  they  were  all 
embraced  upon  one  piece  of  paper  is  not  material.  The  bids  were  not- 
withstanding separate,  different  prices  being  specified  for  the  difierent 
sewers.  And  as  conclusive  upon  thb  point,  we  have  the  fact,  that  while 
Mr.  Dutton  bid  for  sixty-four  sewers,  he  was  awarded  the  contract  for 
only  twenty-three  thereof.  It  is  to  be  observed,  also,  that  after  the  bids 
are  accepted,  separate  contracts  are  made  for  the  construction  of  each 
sewer.  Under  the  construction  of  the  ordinance  contended  for  by  the 
plaintiff,  a  single  bond  of  $500  might  be  made  to  cover  bids  for  separate 
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works,  aggregatiDg  ia  value,  millions  of  dollars.  Surelj  the  framers  of 
this  ordinaDce  never  contemplated  such  a  result  as  this. 

But  it  was  urged  that  one  bond  of  $500  was  sufficient  to  cover  the 
entire  sixty-four  bids,  because  they  were  all  embraced  in  one  advertise- 
ment. We  do  not  see  the  force  of  this.  It  was  proper  fur  the  chief 
commissioner  of  highways  to  include  them  all  in  one  advertisement  to 
save  expense  to  the  city.  But  the  separate  character  of  the  work 
remained  the  same,  the  advertisement  called  for  bids,  not  for  a  bid ; 
and  separate  bids  were  put  in  as  before  stated.  We  would  suggest  for 
the  guidance  of  the  officer  referred  to,  that  hereafter  in  his  advertise- 
ment for  work  of  this  character,  he  state  explicitly,  that  separate  bids 
will  be  required  for  each  work,  and  security  in  $500  for  each  bid.  This 
will  prevent  all  misapprehension  in  the  future. 

If  the  proper  construction  of  the  ordinance  depended  upon  the  adver-*^ 
tisement,  then  the  chief  commissioner  of  highways  could  mould  said 
ordinance  to  suit  his  own  purposes,  or  those  of  his  friends,  by  a  mere 
change  of  the  form  of  the  advertisement.   We  cannot  lend  our  sanction 
to  such  a  view  as  this. 

We  are  of  opinion  that  the  city  solicitor  was  substantially  correct  in 
his  view  of  this  ordinance;  that  the  said  ordinance  contemplated  a 
separate  bid  for  each  sewer,  and  security  in  $500  on  each  bid ;  and  that 
the  plaintiff  not  having  complied  with  its  terms,  was  not  a  legal  bidder 
for  the  work  referred  to.  Judge  Peirce  thinks  that  one  bond  is  suffi- 
cient to  cover  any  number  of  bids,  provided  the  amount  of  the  bond  is 
equivalent  to  $500  upon  each  bid.  Perhaps  this  is  so.  It  is  not  very 
material  in  what  form  the  security  is  entered,  if  the  substantial  require- 
ments of  the  ordinance  are  complied  with. 

Some  reference  was  made  at  the  argument  to  the  right  of  the  city 
solicitor  to  receive  a  fee  or  compensation  for  preparing  bonds  of  this 
description.  It  is  but  just  to  that  officer,  that  the  opinion  of  the  court 
upon  this  point  should  be  stated. 

The  plaintiff  alleges  that  the  sum  of  two  dollars  and  fifty  cents  was 
demanded  at  the  law  department  for  the  preparation  of  each  bond.  On 
the  other  hand,  the  city  solicitor  says  (see  page  4  of.exhibit  A  of  answer), 
"  I  desire  to  say  that  no  charge  has  ever  been  exacted  for  this  service, 
but  it  has  always  been  the  custom  of  the  office  under  my  predecessor?, 
since  1860,  to  prepare  these  bonds  for  such  compensation  as  the  person 
entering  them  thought  proper  to  pay,  and  in  no  case  since  the  com- 
mencement of  my  administration  has  it  exceeded  two  dollars." 

If  the  city  solicitor  had  no  right  to  receive  a  compensation  for  doing 
this  particular  thing,  it  can  make  no  possible  difference  whether  he 
made  a  direct  charge  or  received  it  as  a  voluntary  payment  or  gratuity. 
We  desire  to  leave  no  room  for  misapprehension  on  this  point.  A 
public  officer  who  receives  a  fee,  gratuity  or  reward  not  authorized  by 
statute,  for  the  performance  of  official  duty,  violates  the  law.  So  boldly 
does  this  stand  out  upon  our  statute-book  that  it  is  provided  by  the 
26th  section  of  the  act  of  28th  of  March,  1814  (Purd.  472,  pi.  78),  that 
'Mf  the  judges  of  any  court  within  this  Commonwealth  shall  allow  any 
officer,  under  any  pretence  whatsoever,  any  fees  under  the  denomina- 
tion of  compensatory  fees,  for  any  services  not  specified  in  thb  act, 
or  some  other  act  of  assembly,  it  shall  be  considered  a  misdemeanor 
in  office.** 
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It  will  be  seen,  therefore,  that  it  becomes  iroportaDt  to  ascertain 
whether  it  is  any  part  of  the  official  duty  of  the  city  solicitor  to  prepare 
the  bonds  of  parties  who  desire  to  become  bidders  for  sewers  or  other 
work  of  the  city.  The  ordinance  of  August  22, 1854,  establishiue  the 
law  department  of  the  city  of  Philadelphia,  ordains  that  "  it  shall  be 
the  duty  of  the  city  solicitor  to  prepare  all  bonds,  obligations,  etc., 
which  may  be  required  of  him  by  any  ordinance."  It  will  be  noticed 
that  by  the  terms  of  the  ordinance  of  25th  May,  1860,  first  above  cited, 
bidders  are  required  ''to  enter  security  at  the  law  department  in  the 
sum  of  $500,  conditioned,"  etc.  This  means  that  the  bidder  shall  file 
his  bond  in  the  law  department,  with  such  security  as  the  city  solicitor 
shall  approve.  It  is  utterly  immaterial  who  prepares  the  bond.  The 
bidder  may  employ  any  lawyer,  conveyancer,  or  other  person,  to  fill 
it  up.  He  has  no  right  to  require  the  law  officer  of  the  city  to  do  so, 
for  the  reason  that  it  is  no  part  of  his  official  duty.  The  city  has  no 
interest  in  such  bond  when  filed,  except  in  the  contingency  of  the 
obligor  becoming  the  lowest  and  best  bidder,  and  the  awarding  to  him 
by  the  highway  department  of  the  contract 

It  would  appear  that  councils  have  already  legislated  upon  another 
branch  of  this  subject.  By  the  3d  section  of  ordinance  of  July  5,  1870, 
it  is  provided,  that  "  the  costs  and  charges  of  preparing  said  contracts, 
bond  and  warrant,  searches,  8tamp3,  entering  satisfaction,  and  all  other 
expensea  incident  thereto,  fchall  be  paid  by  said  contractor  or  con- 
tractors." It  might,  perhaps,  be  well  for  councils  to  legislate  further, 
and  provide  specincally  for  the  case  under  consideration,  as  well  as  for 
all  bonds  required  to  be  filed  in  the  law  department.  We  quite  agree  with 
the  learned  and  eminent  counsel  who  argued  this  case  with  the  city 
solicitor,  that  it  would  be  better  for  that  officer  to  decline  to  prepare 
such  bonds  in  the  future  until  such  time  as  councils  shall  regulate  the 
subject-matter  by  ordinance. 

As  the  case  now  stands,  however,  in  the  absence  of  any  law  or  ordi- 
nance making  it  the  official  duty  of  the  city  solicitor  to  prepare  the 
bonds  for  bidders,  we  are  clear  in  our  judgment  that  the  receipt  of  a  fee 
or  compensation  by  that  officer,  from  Mr.  Dutton  or  any  other  bidder, 
for  the  purpose  aforesaid,  is  not  a  violation  of  law  nor  a  misdemeanor 
in  office. 

It  remains  but  to  consider  what  order  shall  be  made  in  this  case.  No 
exception  can  be  taken  to  the  tone  or  spirit  of  the  decree  modifying  and 
continuing  the  special  injunction.  It  does  not,  however,  conform  to  the 
prayer  of  the  bill,  which  is  for  an  injunction  to  restrain  defendants  from 
awarding  to  any  person  other  than  plaintifi*,  the  construction  of  said 
sewers ;  and  from  contracting  with  said  other  persons  for  such  construc- 
tions. Nor  is  it  aided  by  the  prayer  for  general  relief,  for  under  such 
prayer  a  special  injunction  cannot  go  out.  Story's  Equity,  PI.,  §  41 ; 
Eden  on  Injunc.  (2d  Amer.  ed.)  73,  74 ;  2  Story's  Eq.  Jurisprudence,  § 
862,  863  ;  Walker  vs.  Devereaux,  4  Paige,  248.  Aside  from  this  view  of 
the  case,  this  plaintiff  has  no  equity.  He  complains  as  a  bidder,  alleg- 
ing that  he  is  the  lowest  and  best  bidder.  We  have  already  seen  that 
not  having  complied  with  the  ordinance,  he  was  not  a  bidder  at  all  in 
contemplation  oi  law.  As  a  tax-payer  he  has  no  standing,  for  he  has 
not  filed  his  bill  as  such.    Nor  would  it  help  him  if  he  hud  ;  as  a  tax- 
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payer  has  no  equity  to  requife  the  head  of  a  department  to  award  a 
contract  to  a  bidder  who  has  not  complied  with  the  ordinance  of  councils. 

President  Judge  Allison  did  not  sit  at  the  argument  of  this  motion. 
He  joined  us  in  consultation  at  our  request,  and  authorizes  me  to  say 
that  he  concurs,  as  do  Judges  Ludlow  and  Peirce,  in  the  views  herein 
expressed  upon  the  question  of  the  city  solicitor's  fbes.  He  differs  from 
the  majority  of  the  court,  however,  as  to  the  construction  of  the  ordi- 
nance of  the  25th  of  May,  1860,  and  is  of  the  opinion  that  said  ordi- 
nance vests  in  the  chief  coriamissioner  of  highways  a  discretion  as  to  the 
number  of  sewers  he  may  embrace  in  one  advertisement,  and  that  if  said 
advertisement  include  proposals  for  more  than  one  sewer,  a  single  bond 
in  $500  is  sufficient  to  cover  a  bid  or  bids  for  them  all.  The  majority  of 
the  court  concede  that  proposals  for  anv  number  of  sewers  may  be 
included  in  one  advertisement ;  but  hold  that  said  advertisement  should 
call  for  separate  bids  and  security  in  $500  upon  each  bid. 

The  injunction  heretofore  granted  in  this  case  is  dissolved. 

Dissenting  opinion  by  Finletter,  J.,  November  9, 1872. 

The  plaintiff,  in  his  bill,  averred  inter  alia,  as  follows :  * 

(9.)  "  I  am  a  resident  and  tax-payer  in  the  city  of  Philadelphia." 

(16.)  "  My  proposals  were  offered  in  due  form,  and  it  was  found  that  I 
was  the  best  and  lowest  bidder  for  the  construction  of  the  following 
sewers,"  etc. 

(16.)  "  I  am  ready  to  perform  all  the  work  so  proposed  to  be  done  by 
me,  and  to  give  the  most  satisfactory  security  therefor." 

(17.)  "  The  chief  commissioner  of  highways,  acting  solely  in  accord- 
ance with  the  instructions  of  the  city  solicitor,  though  desiring  to  award 
the  said  work  to  me  as  the  lowest  and  best  bidder,  threatens  to  award  the 
construction  of  said  sewers  to  other  bidders  who  were  not  the  lowest  and 
best  bidders  therefor,  whereby  the  city  will  incur  a  loss  of  $3688.46  as 
appears  by  the  exhibit  C,  hereto  annexed." 

These  averments  have  never  been  denied.  They  have  never  been 
answered,  and  must  be  taken  as  confessed  by  the  defendants. 

By  the  ordinance  of  May  12,  1866,  it  is  the  duty  of  the  chief  com- 
missioner of  highways  to  have  the  work  of  the  city  done  at  the  lowest  and 
best  prices.  It  is  a  corrupt  violation  of  this  duty  knowingly  to  award  a 
contract  by  which  the  city  will  be  compelled  to  pay  $3688.46  unneces- 
sarily. When  it  appeared  that  he  threatened  to  do  this  illegal  act,  we 
restrained  him. 

The  city  solicitor  now  moves  to  dissolve  our  injunction.  If  this  motion 
prevail,  there  will  be  nothing  to  prevent  frauds  upon  the  city,  because  if 
the  contracts  can  be  given  to  the  next  lowest  bidaer,  they  may  be  given 
to  the  highest.    There  should  be  good  reasons  to  prompt  us  to  such  action. 

When  may  a  motion  to  dissolve  a  special  injunction  be  entertained? 
Kerr  on  Injunctions,  page  12,  says :  "  The  court  deals  with  the  injunc- 
tion upon  the  evidence  before  it.  If  there  be  any  new  fiicts,  the 
defendant  may  avail  himself  of  them  at  the  hearing  or  on  the  motion  to 
dissolve." 

Judge  Agnew,  in  Kneedler  vs.  Lane,  9  Wr.  308,  says :  "  It  is  true,  as 
a  general  rule,  that  the  court  will  not  be  moved  summarily  to  dissolve  an 
injunction  without  a  suggestion  of  new  facts,  and  will  leave  the  party  to 
an  issue  formed  on  the  due  course  of  pleading." 
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Judge  Woodward,  page  326,  says :  "  I  do  not  deny  that  a  judge  at  nm 
prius  may  dissolve  a  special  injunction  upon  comiug  in  of  the  answer  to 
the  plaintiff's  bill,  provided  it  be  a  direct  and  full  denial  of  the  equities 
alleged,  or  upon  an  affidavit  disproving  the  plaintiff's  equity. 

"Where  an  answer  plainly  and  distinctly  denies  the  facta  and  circum- 
stances upon  which  the  equity  of  the  bill  is  based,  the  injunction  will  be 
dissolved.    Mene  vs.  Ferrell,  1  Kelljr's  R.  7." 

In  order  to  warrant  the  dissolution  of  an  injunction  upon  bill  and 
answer,  it  is  necessary  that  the  answer  should  deny  all  material  allega- 
tions of  the  bill  with  the  same  clearness  and  certainty  as  they  are 
charged.  Buehier  vs.  Brain,  9  L.  M.,  3, 4.  A  denial  from  information 
and  belief  is  not  sufficient.  1  Hopkins,  48;  1  Paige,  100,  311,, and  3 
Sumner,  78.  Nor  is  an  answer  merely  literal  which  does  not  traverse 
the  substance  of  the  charge.   Every  vs.  iitca,  3  Green,  53. 

An  answer,  to  be  effective  for  any  purpose,  must  answer  directly  and 
precisely  every  material  allegation  in  the  bill,  and  not  by  way  of  a  nega« 
tive  pregnant,  or  argumentatively.  The  charges  are  not  to  be  answered 
literally,  but  the  defendant  must  confess  or  traverse  the  substance  of 
each  charge  positively  and  with  certainty.  Woods  vs.  Morrell,  1  Johnson, 
103. 

The  well-known  principle  that  the  charges  in  a  bill  not  answered  must 
be  taken  as  confessed,  requires  no  citation  of  authorities. 

The  answer  in  this  case  is  not  under  oath  or  affirmation.  There  is  the 
best  authority  to  show  that  such  an  answer  is  not  to  be  considered  as 
evidence,  but  merely  as  a  denial  of  the  allegations  in  the  bill  analogous 
to  the  general  issue  at  law.  Brown  vs.  Blydenburg,  5  Selden,  146 ;  Imion 
Bank  of  Georgetown  vs.  Gray,  5  Peters,  99,  110;  and  Smith  vs.  Clarke  4 
Paige  R.  368. 

With  these  principles  in  view,  let  us  analyze  the  answer.  It  admits 
the  first,  second,  third,  fourth,  fifth,  eighth,  and  ninth  paragraphs  of  the 
bill  to  be  true,  and  alleges  simply  want  of  knowledge  of  the  practice 
averred  in  the  sixth,  seventh,  eleventh,  twelfth,  and  thirteenth.  In  all 
other  respects  it  is  argumentative  and  irresponsive,  and  therefore  defec- 
tive. . 

The  fourteenth,  fifteenth,  sixteenth,  seventeenth,  and  eighteenth  para- 
graphs  of  the  bill,  which  charge  facts  not  only  most  material,  but  suffi- 
cient alone  to  require  the  restraining  power  of  the  court,  are  wholly 
unanswered. 

It  will  be  observed  that  the  answer  sets  out  no  new  facts.  Nor  does  it 
deny  that  the  plaintiff  is  a  citizen  and  tax-payer,  and  the  lowest  and  the 
best  bidder,  and  that  the  defendants  threaten  to  award  the  contract  in 
violation  of  law,  whereby  the  city  will  incur  a  loss  of  $3588.46.  These 
are  the  u neon tro verted  equities  upon  which  the  injunction  now  stands. 
How  can  we  then  dissolve  it? 

If  these  views  be  incorrect,  the  defendants,  by  their  own  acts,  have 
concluded  themselves.  It  appears  by  the  affidavit  of  the  plaintiff,  filed 
of  record  in  this  case,  that  they  have  awarded  to  him  all  the  contracts, 
and  that  he  has  completed  eighteen  of  the  twenty-three  sewers,  the  sub- 
ject matter  of  the  bill.  They  are  now  estopped  from  saying  or  doing 
anything  which  would  call  in  question  the  validity  of  awarding  the 
contracts  or  anything  which  might  be  done  under  them. 
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Again,  the  defendants,  by  awarding  the  contracts  to  plaintiff,  have 
withdrawn  from  the  control  of  the  court  the  very  subjects  of  the  bill  and 
decree.  There  is  nothing  left  upon  which  any  further  order  of  the  court 
can  take  effect.  The  life's  blood  of  the  case  being  gone,  it  is  not  our  duty 
to  galvanize  or  bury  the  corpse. 

This  opinion  should,  in  strictness,  end  here.  A  proper  respect,  how- 
ever, for  the  views  of  the  majority  of  the  court,  requires  other  topics  to 
be  noted. 

The  fallacy  of  the  answer  and  argument  of  the  defendants  is,  in 
assuming  that  the  plaintiff  complains  merely  as  the  lowest  and  best  bid- 
der, and  that  our  decree  enjoined  them  from  awarding  the  contracts  to 
any  one  except  the  plaintiff.  Such  is  not  the  decree,  and  the  plaintiff 
complains  as  a  tax-payer  and  a  resident  of  the  city.  The  averment  that  he 
is  the  lowest  and  best  bidder  is  introduced  to  snow  his  equities  as  a  tax- 
payer. It  is  preliminary  and  necessary  to  the  material  charge  that  the 
defendants  are  about  to  award  the  contracts  to  one  who  is  a  higher 
bidder,  in  violation  of  law.    He  avers : 

1st.  That  he  is  in  fact  the  lowest  and  best  bidder. 

2d.  That  he  is  such  a  bidder  under  the  ordinance. 

The  first  position  is  admitted ;  the  second  only  is  contested. 

In  Smith  vs.  The  City,  2  Brew.  443,  the  complaint  was,  that  "  the  con- 
tract was  awarded  to  the  defendant  (McGlue)  although  he  had  not  filed 
any  bond  with  the  city  solicitor  prior  to  the  award  of  the  contract  to  him, 
as  required  by  said  ordinance,  and  tlie  ordinance  of  May  25,  1860."  In 
dismissing  the  complaint,  Judge  Brewster  says:  "The  bond  required  by 
the  ordinance  of  May  25,  1860,  is  not  the  security  to  be  exacted  for  the 
faithful  performance  of  the  contract,  but  simply  a  guaranty  that  the 
lowest  bidder  will  come  forward,  give  the  required  security,  and  sign  the 
formal  agreement.  This  is  clearly  a  stipiUation  which  tJie  city  authorities 
might  in  the  exercise  of  an  honest  discretion,  insist  upon  oir  waive  at  their 
pleasure" 

This  is  our  own  judicial  recognition  of  the  doctrine  that  the  ordinance 
of  May  25, 1860,  in  this  respect,  is  only  directory,  and  that  a  bid  in  the 
hands  of  the  chief  commissioner  of  highways,  need  not  have  all  the 
formalities  specified  in  the  ordinance  to  make  it  effective,  if  it  be  in  fact 
the  lowest  and  best  bid.  If,  "  in  the  exercise  of  an  honest  discretion,"  he 
waives  a  "stipulation,"  and  does  regard  a  proposal,  then  the  ordinance  of 
1866  intervenes  to  prevent  him  from  awarding  the  contract  to  a  higher 
bidder. 

There  was  no  dissent  to  this  opinion  of  Judge  Brewster ;  and  for  years, 
it  has  been  the  published,  recognized  doctnne  of  the  whole  court.  It 
has  been  an  authority  which  the  whole  community  were  bound  to  observe, 
and  act  upon.  It  acquired  additional  force  from  the  fact  that  the  learned 
judge  had  been  for  many  years  city  solicitor,  and  knew  practically 
whereof  he  spoke.  It  was  an  authority  which  I  was  compelled  to  respect 
and  follow  with  the  same  confidence  and  faith,  that  I  will  give  to  the 
decree  which  blots  it  out  from  our  books  of  reports,  and  from  the  records 
of  this  court* 

It  must  not,  however,  be  forgotten,  that  it  is  the  advertisement  of  the 
commissioner  which  fixes  the  character  of  the  work,  and  hid,  and  secu- 
rity to  be  entered.    It  is  not  questioned,  that  the  plaintiff  entered  iwo 
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bonds  for  $500  each.  He  tendered  the  security  as  for  a  single  bid  for 
the  whole  work.  He  filed  a  sealed  proposal  for  it  as  advertised,  which 
-was  received  and  indorsed  by  the  defendants,  proposal  for  sewers,''  and 
duly  considered  with  all  the  other  proposals. 

Has  he  a  right  to  file  a  single  bid  under  the  advertisement  ?  It  is  as 
follows : 

"  Sealed  proposals  will  be  received  at  the  office  of  the  chief  commis- 
sioner of  highways,  until  12  M.,  on  Monday,  June  8,  for  the  construction 
of  the  following  sewers." 

Can  it  be  doubted  under  this,  that  a  bid  for  a  given  sum  per  foot,  or  a 
gross  sum  for  all  the  work  would  have  been  such  as  the  commissioners 
were  bound  to  consider  ?  The  words, "  sealed  proposals,"  mean  an  aggre- 
gate  of  single  bids  from  all  the  bidders ;  not  bids  from  an  individual. 
This  is  manifest  from  the  advertisements  for  single  sewers,  which  invari- 
ably have  been  as  follows : 

"Sealed  proposals  will  be  received  at  the  office,  etc.,  for  the  con- 
struction of  a  sewer  on  the  line  of,  etc." 

Whenever  the  commissioner  desires  that  there  should  be  a  bid  for  each 
sewer,  the  advertisement  is  in  this  form : 

Sealed  proposals  will  be  received,  etc.,  for  the  construction  of  a  sewer 
on  the  line  of,  etc.   Also,  on  the  line  of,  etc. 

It  seems  very  apparent  that  the  advertisement  under  consideration 
was  intended  to  call  for  a  bid  from  each  person  for  the  whole^ork,  or 
at  least,  that  such  a  bid  was  not  informal  or  improper. 

The  bidder,  by  the  ordinance,  is  "  required  to  enter  security  in  the  sum 
of  $500."  If  it  be  conceded  that  this  necessarily  means  $600  for  each 
sewer,  it  does  not  necessarily  mean  that  a  separate  or  any  bond  shall  be 
entered.    Security  in  any  form  is  all  that  the  ordinance  requires. 

By  paragraph  thirteen,  of  the  bill,  which  is  not  denied  by  the  defend- 
ants, the  plaintiff  avers  that  he  was  informed  by  the  city  solicitor,  that 
"  in  order  to  bid  for  said  work  so  advertised,  I  would  be  compelled  to 
give  sixty  bonds,  to  enter  $30,000  security,  and  pay  $150  in  cash,  for  the 
mere  privilege  of  bidding  to  do  the  work.  I  refused  to  do  this,  and 
insisted  upon  his  preparing  one  bond  to  cover  my  whole  bid,  which  I 
then  and  there  offered,  ana  was  prepared  to  execute  with  the  most  satis- 
factorv  security.  "The  city  solicitor  refused  to  prepare  or  receive  any 
such  bond,  but  prepared  two  in  $500  each,  in  a  form  against  which  I 
protested." 

If  these  bonds  be  defective  in  form  or  substance,  the  fault  is  with  the 
city  solicitor,  the  agent  of  the  defendants.  He  reAised  to  prepare  or 
receive  a  bond  "  executed  with  the  most  satisfactory  security.  Should 
the  defendants  now  be  allowed  to  take  advantage  of  their  own  wrone? 
In  equity  the  plaintiff  must  be  considered  as  having  done  all  that  he 
was  prevented  from  doing  by  the  defendants.  What  he  offered  to  do 
would  have  made  him  a  legal  bidder  under  any  construction  of  the 
ordinance.  We  must,  therefore,  regard  him  as  a  bidder  complying  with 
the  requirement  of  the  law. 

But  the  defendants  have  not  in  anv  way  undertaken  to  deny  that  the 
plaintiff  was  the  lowest  and  best  bidder,  except  as  follows : 

He  is  confessedly  not  a  person  bidding  within  the  advertisement,  nor 
according  to  the  requirements  of  the  ordinance  aforesaid,  and  has,  there* 
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fare,  no  BtandiDf  in  a  court  of  equitjr."  It  is  not  shown  how  or  wherein 
this  is  confessed.  It  is  obvious  if  it  be  not  confessed  then,  this  is  no 
denial  of  the  stakut  of  the  plaintiff,  even  arguendo.  Wherever  it  ia 
proper  in  the  bill,  the  plaintiff  in  the  strongest  terms  avers  that  he  is 
the  lowest  and  best  bidder ;  and  in  addition  a  bidder,  complying  with 
every  requirement  of  the  ordinance.  In  paragraph  eighteen,  which 
stands  confessed  by  the  defendants,  he  says :  I  am  advi^,  and  there- 
fore aver,  that  I  did  all  that  I  could  do  under  the  circumstances,  to 
comply  with  the  requisites  of  said  ordinance  of  25th  May,  1860,  and 
Hud  I  did  earthly" 

What  construction  should  we  now  put  upon  die  ordinance  of  1860f 
The  construction  of  those  who  enact  a  law,  and  those  who  administer  it, 
if  contemporaneous,  continuous,  and  frequentlv  acted  upon  is,  always 
aupposed  to  indicate  the  spirit  and  meaning  of  the  act,  and  die  intention 
of  the  makers.  It  should  not  be  reversed  unless  to  correct  an  evil,  or 
promote  a  good. 

From  the  passage  of  the  ordinance  of  1860,  to  the  3d  day  of  June, 
1872,  the  almost  daily  construction  which  the  oonncils,  the  heads  of 
department,  and  every  city  solicitor  acted  upon,  is  adverse  to  the 
construction  which  was  attempted  to  be  enibrced  npon  that  day.  This 
is  admitted  by  the  2d  section  of  the  answer. 

The  present  decision  of  the  court  corrects  no  evil,  for  none  has  existed, 
and  it  is  not  apparent  that  any  good  can  result  therefrom.  The  evils 
which  flow  from  it  are : 

1st  The  expense  and  excessive  security  will  deter  bidders  and  prevent 
competition. 

2d.  The  expense  of  bidding  will  be  added  to  the  proposal  and  in  so 
much  at  least  the  cost  to  the  city  will  be  increased. 

3d.  It  will  destroy  the  secrecy  of  bidding  and  will  &cilitate  combina- 
tions to  raise  the  price  of  public  work. 

4th.  It  will  give  some  persons  the  means  of  knowing  exaetly  what 
portions  of  the  work  are  not  proposed  for,  and  will  also  give  them  the 
opportunitv  of  fixing  their  own  prices. 

It  will  thus  engender  frauds  upon  honest  contractors,  and  increase  the 
expenses  of  the  city. 

The  right  of  the. court  to  mould  its  decrees  to  conform  to  the  equities 
,  cannot  be  questioned.  1  Story's  Eq.  Jur.  §  437.  A  decree  may  em- 
brace matters  not  charged  in  the  bill.  Davenport  vs.  Stafford,  14  Bevan, 
319.  It  is  an  undoubted  principle  that,  when  a  court  of  equity  has 
assumed  jurisdiction  it  may  and  will  do  all  things  within  its  functicms,  to 
confirm  that  jurisdiction,  and  to  carry  into  eSSect  the  equities  of  the 
cause.  Therefore  it  is,  that  the  utmoet  liberality  is  exercised  in  permit- 
ting amendments.  Nor  will  an  objection  which  may  he  avoided  hj 
amendments  be  allowed  to  prevent  a  decree  o^erwise  required.  This  is 
especiaUy  so  whenever  we  are  invoked  to  stay  the  ille^l  expenditure  of 

Eublic  money.  In  Mclntyreiis,  The  Bmldmg  dmnMitonen,  thepbdntifls 
ad  not  averred  that  they  were  tax-payers.  It  was  a  filial  defisct.  Not- 
withstanding this,  an  injunction  was  awarded  ^by  the  oovrt,  mtb  leave  to 
the  plaintiff  to  amend  his  bill.  In  that  opinion  and  decree  my  brethren 
concurred.  This  course  has  been  puBSuea  in  innumerable  cases  by  our 
Supveme  Court 
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The  plaintiff  ehaiced  in  his  bill  a  coirupt  violation  of  law  which  raiist 
result  in  injury  to  the  public,  and  to  himself.  The  prayer  is  for  an  in- 
junction to  prevent  this  wrong.  We  are  asked  to  do  this  in  a  particular 
way  in  view  of  his  asserted  position  as  a  bidder.  We  regard  him  prin- 
cipally as  a  tax*payer.  In. granting  his  prayer  as  such  for  an  injunction, 
we  modified  the  decree  to  meet  the  exigency,  and  the  provisions  of  the 
law  which  required  the  contract  to  be  given  to  the  lowest  and  best  bidder. 
We  could  not  give  him  more  than  he  prayed  for.  We  might,  however, 
give  him  less,  and  in  such  manner  as  we  believed  the  equities  demanded. 

The  decree  varies  from  the  prayer  in  substituting  the  words,  "  lowest 
and  best  bidder  "  for  the  word  myself.''  The  plaintiff  had  averred 
that  he  was  the  lowest  and  best  bidder.  There  could  have  been  no  form 
of  decree  which  would  embraoe  the  word  "  myself."  That  word  in  the 
prayer  represented  the  plaintiff.  Any  words  in  the  decree  which  did 
that  would  properly  stand  for  the  word  myself."  The  plaintiff  is  the 
only  "  lowest  and  best  bidder  "  known  to  or  by  the  proceeding.  These 
words  in  the  decree,  therefore,  necessarily  represent  the  plaintiff. 

If,  however,  these  views  be  incorrect,  it  must  be  remembered,  that  no 
objection  was  made  by  the  defendants  to  the  form  or  substance  of  the 
decree,  either  in  pleading  or  in  argument  If  it  had  been  we  could  not 
have  refused  the  application  to  amend.  We  should  not  regard  such  an 
objection  without  giving  the  party  in  interest  an  opportunity  to  be  heard. 
Any  other  course  might  entrap  suitors  to  their  ruin. 

If  it  be  admitted  that  the  city  solicitor  has  a  right  to  act  as  counsel  for 
the  bidder  and  the  city  at  the  same  time,  in  interests  naturally  antagon- 
istic and  receive  pay  from  both,  it  is  not  clear  how  this  can  affect  the 
present  question.  The  decree  does  not  operate  upon  him,  or  his  preroga- 
tives, or  perquisites. 

The  ordinance  of  1854  declares  it  to  be  the  duty  of  the  city  solicitor 
to  prepare  all  bonds,  obligations,  etc.,  which  are  required  of  him  by 
any  ordinance.  The  ordinance  of  1860  says,  the  bidder  shall  enter  secu- 
rity at  the  law  depariment.  Who  shall  see  that  it  is  proper  and  properly 
entered  ?  Unquestionably  the  city  solicitor.  It  is  an  obligation  required 
by  the  ordinance  to  be  entered  under  his  supervision,  and,  therefore,  an 
obligation  required  of  him  by  an  ordinance,  and  within  the  ordinance 
of  1854. 

Having  prepared  the  bond  or  seeurity,  has  he  a  right  to  charge  the 
bidder  ?  The  ordinance  of  1870  has  been  invoked  to  justify  the  charge. 
It  has  reference,  however,  only  to  contracts,  and  not  to  bids  for  contracts. 
How,  then,  can  it  justify  a  charge  for  proposal  bonds?  It  required  an 
ordinance  to  permit  charges  for  contract  bonds,  and,  why  should  not  an 
ordinance  be  required  to  allow  a  charge  for  proposal  bonds  ? 

In  any  aspect,  the  question  is  not,  has  the  city  solicitor  a  right  to 
charge,  but  had  he  a  right  to  act  at  all  for  the  bidder?  The  security  is 
for  the  protection  of  the  city.  It  is  against  the  interest  of  the  bidder 
because  it  imposes  liabilities  upon  him.  The  city  solicitor  must  act  for 
the  cit^  in  all  things  pertaining  to  the  security,  and  can  have  no  interest 
inconsistent  with  that  duty.  If  he  act  as  counsel  for  the  bidder  in  any 
stage  of  the  proceeding,  it  might  be  his  duty  to  make  all  things  tend  to 
the  interest  of  that  client 

But  it  can  only  be  stated,  that  an  attorney  cannot  act  for  opposing 


Digitized  by 


608 


PHILADELPHIA  REPORTS. 


interests.  It  cannot  be  reasoned  upon.  We  might  as  well  attempt  to 
d  inonstrate  logically,  "  Thou  shall  not  steal,"  or  any  other  command  of 

tlie  tiecalogue. 

I  regret  that  I  am  compelled  to  express  mj  dissent.  I  cannot,  how- 
ever, fiud  in  the  merits  of  the  present  application,  or  in  the  arguments  of 
counsel,  or  in  the  views  of  the  majority  (and  I  have  no  desire  to  look 
beyond),  an  adequate  reason  for  dissolving  the  decree  before  final  hear- 
jug  upon  reapplication  and  proofs. 

The  decree  determined  no  man's  right,  and  has  produced  no  incon- 
venience. It  spoke  to  the  chief  commissioner  simply  in  the  language  of 
the  law.  It  did  not  in  any  way  interfere  with  the  honest  exercise  of  his 
discretion.  It  stayed  the  hand  of  corrupt  official  waste,  and  no  more. 
It  was  founded  upon  the  established  authority  of  this  court,  and  might 
well  have  waited  the  ordinary  course  of  judicial  proceedings.  To  set  it 
aside  now,  we  must,  I  am- convinced,  overrule  a  judgment  of  this  court 
which  was  a  law  even  unto  ourselves  ;  and  we  must  also  disregard  well- 
known  principles  of  law,  evidence  and  practice. 

The  interlocutory  decree  was  entered  upon  affidavits  from  both  sides, 
in  which  all  the  facts  were  fully  set  out.  The  arguments  were  elaborate, 
and  embraced  every  view  of  the  question.  With  the  whole  case,  then, 
before  me,  I  discussed  the  subject  more  fully  than  would  be  proper  upon 
this  occasion.  Upon  the  raaturest  reflection  and  consideration  of  the 
views  of  the  distinguished  counsel,  and  of  my  more  experienced  brethren, 
I  cannot  strike  from  or  alter  a  word  in  that  decree,  or  in  the  opinion 
upon  which  it  is  based.  No  new  facts,  or  other  principles  of  law  were 
suggested  by  the  answer  or  arguments  of  counsel  upon  the  motion  to  dis- 
solve. Indeed,  the  argument  took  a  much  narrower  range,  and  the  aflfi- 
diivits  were  not  all  considered.  I  must,  therefore,  regard  the  present 
application  as  an  appeal  from  the  judgment  of  one  judge,  to  the  whole 


But  above  all,  I  believe  that  this  decision  of  the  court  will  be  so  con- 
strued as  to  make  more  defiant  the  spirit  of  public  plunder.  If  this 
should  follow,  it  will  give  me  but  little  consolation  to  know  that  I  did 
not  acquiesce  in  a  decree  which  will  have  produced  such  a  result. 


OUy  Solicitor  Collia  and  Hon.  William  M,  MerediiA,  with  whom  was 
William  J.  McElroy,  for  the  city  of  Philadelphia. 
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In  the  matter  of  the  Application  of  the  Hebron  Evangelical 
Lutheran  Church  of  Leechburg,  to  Amend  its  Charter. 

A  charter  of  a  church  will  not  be  amended  so  as  to  alter  its  original  principles,  even 
if  asked  by  a  majority  of  the  congregation,  where  the  minority  object. 

Heard  on  petition,  answer,  and  evidence.  Opinion  delivered  by 
Logan,  P.  J. — This  case  has  been  thought  to  involve  in  its  decision 
questions  of  faith  and  religious  doctrine.  Evidence  of  profound  religious 
learning  distinguish  portions  of  the  testimony,  and  marked  familiarity 
with  doctrinal  points  characterized  the  arguments  of  counsel.  The  gen- 
tlemen immediately  representing  the  conflicting  interests  to  be  adjudi- 
cated, would  seem  to  hold  not  only  honest,  but  decided  convictions  on 
the  various  constructions  fieverally  insisted  on  as  the  correct  representa- 
tion of  their  doctrinal  faith.  Our  duty,  however,  is  but  the  exercise  of 
a  judicial  function  in  determining  whether,  under  the  laws  of  the  land 
and  of  this  corporation,  the  amendment  demanded  can  be  granted,  and 
we  shall  refer  to  doctrinal  questions  only  as  they  may  be  necessary  to 
guide  us  in  the  inquiry. 

From  the  petition  in  this  case,  we  learn  that  this  congregation  was  in- 
corporated in  this  court  by  a  decree  of  the  22d  June,  1848.  This 
charter  provided  inter  alia,  that  "  the  pastor  or  pastors  of  this  congrega- 
tion shall  be  in  communion  with  some  Evangelical  Lutheran  Synod  in 
the  United  States  of  America."  It  further  appears  that  the  charter  was 
amended  by  decree  of  this  court  of  15th  of  March,  1864,  providing  inter 
olia,  that  "the  pastor  or  pastors  of  this  congregation  shall  be  membei-s 
of  some  Evangelical  Lutheran  Synod  which  is  in  connection  with  a 
General  Synod  of  the  Lutheran  Church  in  the  United  States."  The 
present  application  is  to  change  the  amendment  of  1864,  so  as  to  read, 
"  that  no  minister  shall  be  eligible  to  the  office  of  pastor  of  this  congre- 
gation, unless  he  be  a  member  of  the  Pittsburgh  Synod  of  the  Evangel- 
ical Lutheran  Church,  or  connect  himself  with  it  as  soon  as  possible  after 
his  election,  and  a  failure  to  be  so  connected  shall  be  considered  a  resig- 
nation of  his  office  as  pastor  of  this  congregation,"  and  to  remove  and 
repeal  in  both  supplement  and  charter  everything  inconsistent  \dth  this 
amendment. 

It  is  claimed  by  tlie  petitioners  that  the  present  amendment  had  the 
approval  of  a  majority  of  the  trustees  and  congregation,  and  that  the 
petition  is  also  signed  by  a  majority.  The  remonstrants,  who  likewise 
claim  to  have  been  a  majority,  wish  to  retain  the  before  recited  amend- 
ment of  1864,  and  are  opposed  to  the  connection  sought  to  be  imposed 
by  the  proposed  amendment,  and  claim  that  the  church  property  is  in 
possession  of  a  pastor  and  people,  the  petitioners  in  this  case,  who  are  in 
connection  with  the  Pittsburgh  Synod,  which  synod  is  not  in  connection 
with  the  general  synod. 

It  seems  to  be  conceded  on  all  hands  that  the  Pittsburgh  Synod  is  not 
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connected  with  the  general  synod,  but  with  the  general  council  of  the 
Lutheran  Church.  It  may  be  further  stated  that  the  general  synod  and 
general  council,  whilst  both  claiming  to  be  within  the  Lutheran  Church, 
are  yet  in  antagonism,  neither  yielding  recognition  or  obedience  to  the 
other. 

The  evidence  would  seem  further  to  establish  that,  until  some  time  in 
1867,  this  congregation  unitedly  conformed  to  the  connection  expressed 
in  the  amendment  of  1864,  when  the  petitioning  pastor  and  membership 
petitioning  severed  their  connection  through  their  synod  with  the  gen- 
eral synod,  and  by  this  amendment  seek  to  sever  the  corporation  from 
such  connection,  and  the  remonstrants  desire  to  retain  such  connection. 

Conceding  for  the  present  the  claim  of  applicants  to  a  majority,  both 
of  voters  and  petitioners,  the  question  is,  should  this  amendment  be 
allowed  in  the  face  of  the  objection  of  at  least  a  large  minority  ? 

It  is  urged  by  petitioners'  counsel  that,  we  will  have  to  exclude  the 
amendment  of  1864  from  our  consideration  in  examining  the  charter, 
because,  as  they  allege,  this  amendment  is  void.  The  first  reason  given 
for  this  is,  that  because  the  original  deed  required  no  connection  with  any 
synod,  therefore  an  attempt  by  the'  charter  to  restrain  the  use  of  the 
property  to  a  church  in  connection  with  a  particular  synod,  would  be 
utterly  void.  We  cannot  speak  definitely  of  the  contents  of  this  deed, 
because  we  have  not  been  furnished  with  it  Assuming,  however,  the 
fact  to  be  correctljr  stated,  the  argument  proves  too  much.  If  the  court 
had  no  power  to  insert  the  provision  of  1864,  for  the  reason  that  it  im- 
posed a  connection  with  a  particular  synod,  how  can  we  grant  the  present 
amendment  as  it  is  also  a  limitation  in  connection  with  a  particular 
synod  ?  If  there  is  no  power  to  do  one  there  is  no  power  to  do  the  other. 
It  is  again  insisted  in  an  ingenious  argument  that  the  amendment  of 
1864  was  void,  because,  having  only  reference  to  an  ecclesiastical  relation 
with  the  supervising  body,  a  majority  in  such  matter  could  control,  and 
no  charter  could  take  away  such  right  If  this  means  that  a  majority 
were  opposed  to  the  amendment  at  the  time  of  its  adoption,  then  we  are 
without  evidence  to  support  the  position.  If  it  means,  however,  that  a 
majority  can  control  independent  of  the  charter,  then  again  does  the 
counsel  prove  too  much,  because,  if  such  a  matter  be  not  the  subject  of 
control  by  charter,  and  the  act  of  the  court  imposing  such  provision  be 
void,  why  grant  the  amendment  here  sought,  as  it  is  of  similar  character? 
Can  we  by  doing  a  present  void  act,  avoid  an  existing  nullity  ? 

It  is  again  insisted  that  the  amendment  of  1864  was  not  I^ally 
obtained  nor  formally  accepted,  and,  therefore,  not  binding.  On  this 
point  it  is  sufiicient  to  say  what  w(fuld  as  well  be  in  answer  to  the  two 
last  positions— -that  in  no  manner  is  this  question  raised  by  the  record  of 
this  case.  On  the  contrary,  the  petition  recites  the  amendment  of  1864 
as  a  part  of  the  charter,  and  seeks  to  avoid  it  not  by  asserting  its  nullity, 
but  by  the  decree  of  this  court  in  granting  the  amendment  now  sought 
We  do  not,  at  present,  say  what  might  be  the  e£^t  were  this  an  applica- 
tion to  open  or  set  aside  that  decree.  It  is  enough  to  say,  that  here 
the  question  cannot  be  inquired  of.  But  more,  this  amendment  was 
acted  under  for  almost  if  not  quite  three  years,  and  it  is  held  in  the 
Commonwealth  ex  rel.  vs.  OuUen  et  aZ.,  1  Harris,  140,  that  a  single 
unequivocal  act  may  be  potent  enough  conclusively  to  eetablifih  assent 
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We  are,  therefore,  compelled  to  regard  this  aa  an  existing  and  valid 
provision  of  the  charter,  and  in  that  light  must  examine  this  application. 

Should  we  then  at  the  request  of  the  majority  and  against  the  protest 
of  a  large  minority  of  the  corporation  so  change  the  charter  as  to 
deprive  this  minority  of  the  use  of  the  church  property  in  the  way 
allowed  by  that  charter?  Can  we,  by  an  amendment  to  a  charter,  divest 
the  vested  interest  of  one  branch  of  a  denomination  in  the  church 
property,  and  vest  it  in  another  and  antagonistic  branch,  against  the 
protest  of  a  minority  ?  It  is  urged,  however,  that  this  is  not  a  question 
of  property.  With  this  we  cannot  agree.  Mr.  Sarver,  the  pastor  of  the 
petitioners,  with  the  adherents  to  his  views,  desires  to  conUnue  the  use 
of  the  church  property  under  a  synodical  connection,  which  the  present 
charter  does  not  admit,  and  the  present  amendment  is  desired  that  he 
may  by  the  terms  of  the  charter,  when  thus  amended,  have  the  use  of 
the  property  with  his  adherents.  Of  course,  this  is  not  a  possessory 
action,  but  its  effect  is  to  give  title  under  which  possession  may  be 
enforced.  To  say  this  matter  does  not  involve  a  question  of  property,  is 
to  hold  that  a  deed  for  real  estate  does  not  involve  the  question  of 
property,  because  it  might  require  an  action  to  enforce  possession  under 
the  deed.    Recurring,  then,  to  the  proposed  amendment. 

In  the  case  of  Miller  vs.  Schnarr,  28  Lee.  Int.  29,  Justice  Sharswood, 
adopting  McOinnuvs,  TTafeon,  5  Wr.  9,  holds  that,  "the  title  to  the 
church  property  of  a  divided  congregation,  is  in  that  part  of  it  which  is 
acting  in  harmony  with  its  own  law,  and  the  ecclesiastical  laws,  usages, 
customs  and  principles  which  were  accepted  amon^  them  before  the 
dispute  began,  are  the  standards  for  determining  which  party  is  right." 
And  this  case  further  holds  that  it  is  unimportant  on  which  side  the 
majority  is.    By  this  rule  we  are  bound. 

As  we  have  seen,  this  dispute  arose  in  1866  or  1867,  by  the  petitioners 
having  through  the  synod  with  which  they  stand  connected,  dissolved 
their  relation  with  the  general  synod,  and  those  remonstrating,  retaining 
that  connection. 

The  charter  of  this  congregation  to  the  extent  of  its  expression, 
was  the  law  of  the  corporation  before  and  at  the  time  thb  dispute 
began.  To  that  charter  we  must  look  for  any  expression  of  ecclesiasti- 
cal law,  usage,  custom,  or  principle  relating  to  the  present  question. 
Within  that  charter  (in  that  part  of  the  amendment  of  1864,  before 
quoted),  we  find  that  the  pastor  or  pastors  shall  be  members  of  some 
Evangelical  Lutheran  Synod,  which  shall  be  in  connection  with  the  gen- 
eral synod,  and  etc  This,  then,  was  a  constituent  part  of  the  law  of  the 
congregation  at  the  time  the  dispute  arose,  and  as  to  the  subject  of  which 
it  treats  is  controlling.  The  present  amendment  is,  by  its  preface  and  its 
terms  as  stated  in  the  petition,  to  change  and  repeal  this  part  of  the 
charter  by  the  substitution  of  a  new  svn^ical  connection  consistent  with 
the  views  of  the  petitioners,  and  is  asked  as  a  right  because  claimed  by 
a  majority  of  the  corporation.  With  which  side  is  the  doctrinal  rieht 
in  this  controversy  we  cannot  inquire.  It  is  enough  for  us  to  know  that 
at  least  a  large  minority  of  the  corporation  desire  to  retain  a  connection 
consistent  with  the  terms  of  the  charter  as  existing  when  the  dispute  * 
be»in,  and  to  that  end  resist  this  application. 
To  allow  this  amendment  would  be  but  to  take  thb  church  property 
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from  those  who  have  followed  the  law  of  its  charter  and  give  it  to  those 
who  seek  by  this  amendment  to  establish  a  new  law.  To  do  this  would 
be  in  violation  of  the  announced  opinion  of.  our  Supreme  Ck)urt.  Thb 
amendment  cannot,  therefore,  be  granted,  and  it  is  ordered : 

And  now,  to  wit,  August,  1871,  this  case  coming  on  to  be  heard  on 
reasons  shown  why  the  amendment  should  not  be  allowed,  and  after 
argument  and  due  consideration,  it  is  adjudged  that  the  said  reasons 
and  showing  of  the  remonstrants,  are  sujQicient  in  law  and  fact  against 
the  allowance  or  granting  of  said  amendment,  and  the  said  amendments 
are  hereby  disallowed. 

E,  S,  Golden,  Esq.,  for  petition. 

Hon.  Edgar  Cowan  and  Jachon  Boggs,  Esq.,  for  respondents. 

(Jourt  of  (Eommon  JpUos  of  Btrka  (EouutB, 

[Leg.  Int.,  Vol.  30,  p.  433.] 

Marberger  for  use,  etc.,  v8.  Spohn. 

A  married  woman  cannot  be  legally  clothed  with  the  title  to  land,  when  she  has  the 
control  of  no  means  and  no  credit  which  are  exclasive  of  her  husband's  rights. 

Rule  for  payment  of  balance  of  fund  raised  by  sale  of  real  estate  to 
Joseph  Reber,  and  rule  for  paymeift  of  said  balance  to  Rebecca  Spohn, 

WOODW^ARD,  P.  J. — ^The  property  out  of  which  the  fund  in  court  has 
been  raised  was  conveyed  by  Samuel  Marberger  to  Rebecca  Spohn,  on 
the  27th  of  March,  1868.  The  sum  of  $150  was  paid  on  account  of  the 
purchase  money,  and  a  mortgage  for  $1650,  in  which  her  husband 
joined,  was  executed  by  Mrs.  Spohn.  It  is  shown  by  the  depositions 
read  on  the  argument,  that  the  $150  paid  at  the  time  of  the  conveyance 
was  furnished  to  her  by  Mrs.  Spohn's  sister  as  a  loan,  and  she  states 
that  she  still  owes  her  sister  the  entire  amount.  There  is  no  proof  of 
any  separate  estate  belonging  to  her.  The  whole  transaction  was  an 
effort  to  invest  a  married  woman  with  title  to  real  estate  by  a  series  of 
fresh  contracts  while  she  was  living  with  her  husband,  with  no  means 
of  any  kind  which  she  could  have  the  right  exclusively  to  control.  The 
property  having  been  sold  by  proceedings  under  the  Marberger  mort- 
gage, the  balance,  after  the  payment  of  tlie  purchase  money,  is  claimed 
respectively  by  Mrs.-Spohn  and  by  Joseph  Reber,  a  judgment  creditor 
of  her  husband. 

The  rights  of  these  parties  are  defined  by  rules  which  have  been  set- 
tled by  the  Supreme  Court.  The  proof  contained  in  the  depositions  that 
Mi-8.  Spohn  kept  boarders  does  not  help  her  case,  for,  notwithstanding 
the  act  of  the  11th  of  April,  1848,  the  husband  is  still  entitled  to  the 
labor  of  his  wife  and  the  benefit  of  her  industry  and  economy.  Her 
earnings  and  savings,  not  out  of  her  separate  estate,  do  not  become  her 
S'iparate  property,  but  belong  to  her  husband  as  before  the  act,  Ray- 
bold  vs.  Raybold,  8^  Harris,  308.  "  Where  a  married  woman  claims 
pioperty  in  opposition  to  her  husband's  creditors,  which  has  been  pur- 
chased since  the  marriage,  she  must  show  affirmatively  that  she  has 
*  received  money  or  other  property  *  by  will,  descent,  conveyance,  or 
otherwise,'  and  invested  it  in  the  property  claimed."   Walker  vs.  Ramr 
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«cy,  12  Casey,  410.  *"  She  mustprove  her  ownership  by  clear  and  satis- 
factory evidence."  Bhoads  va.  Oordon,  2  Wr.  277.  "  She  must  clearly 
show  that  the  purchase  money  was  her  own,  in  some  way,  within  the 
recognition  of  the  act  of  1848,  for  the  law  presumes  it  to  have  belonged 
to  her  husband."  Hoffman  vs.  Toner,  13  Wr.  931.  "  To  bring  the  prop- 
erty of  a  married  woman  within  the  protection  of  the  act  of  1848,  it  is 
necessary  to  prove  that  she  owns  it,  as  being  hers  before  marriage,  or. 
that  she  acquired  it  afterward,  and  in  what  way.  Mere  evidence  that 
she  purchased  it,  is  not  sufficient  to  give  her  title — it  must  be  satisfac- 
torily shown  that  it  was  paid  for  with  her  ovvn  separate  funds.  In  the 
absence  of  such  evidence,  the  presumption  is  violent  that  the  husband 
furnished  the  means  of  payment.  No  mere  agreement  between  husband 
and  wife,  whether  written  or  verbal,  will  avail  against  creditors  of  the 
husband,  without  proof  that  the  property  belonged  to  the  wife  indepen- 
dently of  agreement  between  themselves."  Keeney  vs.  Oood,  9  Har.  340. 
The  claim  of  Mra.  Spohn  is  in  no  way  strengthened  by  the  proof  that , 
the  $150  paid  for  the  property  at  the  time  of  the  purchase  were  fur- 
nished by  her  sister.  That  was  a  loan.  The  language  of  Mi's.  Spuhu 
herself,  in  her  deposition,  is:  "  I  owe  my  sister  yet  the  $150."  In  Rob' 
inson  vs.  Wallace,  3  Wright,  129,  it  was  decided  that  goods  purchased 
by  a  married  woman  on  her  own  credit,  and  used  as  stock  in  trade  by 
her,  were  not  her  separate  property  within  the  meaning  and  spirit  of 
the  act  of  1848.  In  entering  judgment  in  that  case,  the  Supreme  Court 
said :  "  When  the  husband  knows  of  and  assents  to  the  wife's  purchase, 
no  matter  what  she  does  with  them  afterwards,  he  is  answerable  on  her 
contract  for  them.  How  can  it  be  said  that  such  goods  are  obtained  by, 
or  result  from,  the  wife's  property,  and  are  to  be  protected  by  the  act  ? 
Her  credit  is  nothing  in  the  eves  of  the  law,  outside  of  the  special  cases 
in  which  it  is  allowed  to  be  pledged.  It  is  esteemed  his  credit,  and  the 
necessary  corollary  from  this  legal  position  is  that  the  fruits  of  it  are 
his."  In  Curry  vs.  Bait,  3  P.  F.  S.  400,  a  vendor  had  conveyed  land 
to  a  wife  for  the  consideration  of  8300,  for  which  he  took  her  note ;  he 
received  about  $80  on  the  note,  and  gave  it  up  to  her.  This  was  held 
to  be  a  purchase  and  not  a  gift  of  the  land,  and  it  became  the  property 
of  the  husband  without  clear  and  satisfactory  proof  of  a  separate  estate 
in  the  wife,  which  was  applied  to  the  payment  of  the  consideration.  It 
was  held,  also,  that  her  note,  without  a  separate  estate  devoted  to  its 
payment,  was  not  sufficient  to  give  her  the  title,  the  presumption  being 
that  it  was  to  be  paid  by  the  husband. 

The  whole  claim  of  Mrs.  Spohn  is  against  the  policy  of  the  law,  and 
in  contravention  of  settled  and  unquestioned  rules.  Any  effort  to  clothe 
a  woman  with  title  to  land  when  she  has  the  control  of  no  means  and 
no  credit,  which  are  exclusive  of  her  husband's  rights,  must  always,  as 
against  creditors,  be  a  fruitless  labor  until  an  organic  change  shall  be 
made  both  in  our  legal  and  our  social  systems. 

The  rule  to  show  cause  on  behalf  of  Joseph  Keber  is  made  absolute. 

The  rule  on  behalf  of  Rebecca  Spohn  is  discharged. 
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€ottrt  of  Common  |JUas  of  Ci^nu  dotmtg. 

[Leg.  Int,  Vol.  30,  p.  433.] 

Haberstroh  v8.  Toby. 

1.  The  holding  of  an  inquisition  upon  real  estate  leried  under  a  fieri  facian,  is  a  Jndi- 
cial  act  involving  the  exercise  of  judgment  and  discretion.  The  sherifif  must,  there- 
fore, perform  it  himself;  it  cannot  be  done  by  his  deputj. 

Exceptions  to  inquisition.  Opinion  delivered  November  24, 1873,  hy 
Harding,  P.  J. — A  single  question  is  raised  by  this  case.    Can  a 

deputy  sheriff  hold  an  inquisition  upon  real  estate,  levied  under  a  JieH 

facias  f 

The  forty-fourth  section  of  the  act  of  16th  of  June,  1836,  authorizing 
the  levy,  makes  it  the  duty  of  the  sheriff  to  summon  an  inquest  for  the 
purpose  of  ascertaining  whether  the  rents  and  profits  of  such  estate, 
beyond  all  reprises,  will  be  sujfficient  to  satisfy,  within  seven  years,  the 
judgment  upon  which  such  execution  was  issued,  with  the  interest  and 
costs  of  suit ;  and  he  shall  further  make  a  return,  in  due  form  of  law, 
of  the  inquisition  so  taken,  to  the  court,  with  the  writ." 

In  Conniff  vs.  Doyle,  8  Phila.  633,  it  was  said  that  when  a  writ  of 
fieri  facias  was  placed  in  the  hands  of  the  sheriff,  it  was  his  duty  to 
follow  the  directions  of  the  statute  in  all  that  relates  to  its  execution ; 
that  there  was  no  middle  ground;  that  he  must  carry  out  the  law, 
otherwise  there  will  be  no  validity  in  his  acts.  This  proposition  is  alto- 
gether correct ;  but,  still,  there  is  a  multitude  of  duties  connected  with 
the  oflBce  of  sheriff,  which  may  as  well  be  discharged  by  a  deputy,  as  by 
a  sheriff  himself.  The  distinction  may  be  stated  thus :  All  acts  of  a 
sheriff  involving  the  exercise  of  judgment  and  discretion,  are  judicial  in 
their  character,  and  cannot  be  deputed  to  another. 

We  are  not  now  sitting  to  inquire  how  long  the  usages  about  the  sheriff's 
office  pertaining  to  inquisitious  have  been  in  existence,  nor  b  it  mate- 
rial how  many  sheriffs  have  conformed  to  them :  we  are  here  to  deter- 
mine whether  this  particular  inquisition  must  stand  or  fall.  What, 
then,  were  the  facts  connected  with  the  taking  of  it  ?  Mr.  Louder,  the 
deputy-sheriff,  deposes  that  he  held  the  inquisition  ;  that  the  sheriff  was 
not  present,  but  was  at  hb  residence,  sick,  in  bed  ;  that  the  jury  were 
sworn  by  a  justice  of  the  peace;  and  that,  after  they  were  discharged, 
he  took  this,  together  with  other  inquisitious,  likewise  held  by  him,  to 
the  sheriff,  who  thereupon  attached  his  signature  to  them  severally. 
This  was  despatching  business  certainly ;  but  it  was  in  a  way  not  war- 
ranted by  the  law.  The  holding  of  an  inquisition  upon  real  estate 
levied  under  a  fieri  facias  is  a  judicial  act,  requiring  judgment  and  dis- 
cretion. The  sheriff  must,  therefore,  perform  it  himself;  it  cannot  be 
done  by  his  deputv. 

In  the  case  of  the  Pennsylvania  Railroad  Company  vs.  Heister,  8  Barr, 
445,  where  damages  consequent  upon  the  building  of  the  railroad  were 
to  be  assessed,  it  was  held,  that,  under  an  act  which  directs  a  precept 
to  be  issued  to  the  sheriff,  commanding  him  to  summon  a  jury,  it  was 
irr^ular  for  the  sheriff  to  select  a  jury  from  a  list  of  names  prepared 
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by  his  deputy.  And  in  McMuUin  vs.  Orr,  8  Phila.  342,  it  was  also  held 
that  the  selection  of  a  jury  by  the  sheriff  in  a  proceeding  to  obtain 
possession  before  two  aldermen,  was  a  judicial  act,  which  could  not  be 
performed  by  a  deputy. 

Again  in  Davis  Estate,  1  Luz.  Leg.  Reg.  399,  this  language  was 
used :  The  Orphans'  Court  looks  to  a  compliance  with  her  decrees 
strictly  in  matters  pertaining  to  the  distribution  of  the  estates  of  dece- 
dents ;  and  hence,  any  delegation  of  powers  material  in  the  discharge 
of  tlie  functions  of  the  sheriff  and  the  jury,  who  alone  are  contem- 
plated in  the  precept,  is  unauthorized,  and  will  not  be  sanctioned  by 
the  court" 

Inquisition  set  aside. 

Oeorge  B.  Kulp,  Esq.,  for  exceptions. 

D.  JR,  Bandall,  Esq.,  contra. 

(Sottrt  of  Common  pitas  of  BtMbrb  (founts. 

[Leg.  Int,  VoL  29,  p.  117.] 
Ma/:Cab£  et  al.  vs,  Blymybe. 

A  lalo  in  Maryland ,  of  personal  property  by  chattel  mortgage,  duly  recorded,  ii  valid 

against  all  persons  without  delivery  of  passession. 
The  rule  of  the  common  law  prevails  in  Pennsylvania,  hy  which  a  sale  of  personal 

property,  unaccompanied  by  delivery  of  possession,  is  void  as  against  the  interveu- 

iiig  rights  of  creditors  and  nurchasers. 
Between  the  parties  to  such. Maryland  chattel  mortgage,  a  Pennsylvania  court  would 

enforce  its  validity. 

But  where  the  mortoagee  permits  the  mortgagor  to  retain  possession  of  the  propertv, 
and  bring  it  into  Pennsylvania  and  sell  it  to  a  bona  fide  purchaser,  he  loses  all  right 
to  the  property. 

Opinion  delivered  March  8, 1872,  by 

Hall,  P.  J. — This  was  an  action  of  replevin  for  a  horse,  and  has  been 
converted  by  the  counsel  into  a  case  stated  for  the  opinion  of  the  court 
on  the  law. 

De  Lac^,  a  resident  of  Maryland,  being  the  owner  of  the  horse  and 
having  it  in  his  actual  po^ession,  in  July,  1870,  executed  to  the  plain- 
tiffs a  chattel  mortgage  of  the  horse,  at  Cumberland,  Marylaud.  The 
mortgage  was  duly  recorded,  and  De  Lacy  retained  possession  of  the 
horse. 

On  the  9th  day  of  August  following,  De  Lacy,  who  called  himself  a 
doctor,  came  to  Bedford  with  the  horse,  and  opened  an  office  for  the 
practice  of  medicine. 

On  the  2l8t  of  September  following,  De  Lacy  sold  his  carriage  and 
horses  (the  horse  in  suit  being  one)  to  the  defendant,  Blymyre,  who 
paid  for  the  same  and  took  them  into  his  possession.  The  defendant 
had  no  knowledge  of  the  existence  of  the  mortgage. 

On  the  31st  of  December  following,  the  plaintSfs  issued  the  replevin. 

The  question  submitted  to  the  court  is,  whether  the  Maryland  chattel 
mortgage  is  valid  against  personal  property  retained  in  possession  by  the 
mortgagor,  and  subsequently  brought  into  Pennsylvania  utid  sold  here 
to  an  innocent  purchaser? 

By  the  statute  law  of  Maryland,  a  sale  of  personal  property  by  chattel 
mortgage  duly  recorded  is  valid  against  all  persons,  without  delivery  of 
possession. 
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By  the  common  law,  a  sale  of  personal  property  unaccompanied  by 
delivery  of  possession,  is  void  as  to  the  intervening  righu  of  creditors  or 
purchasers.    And  this  is  the  law  of  Pennsylvania. 

The  laws  of  the  two  States  being  in  collision,  the  question  arises,  which 
is  to  govern  ? 

By  the  comity  of  nations,  as  a  general  rule,  a  contract  valid  where  it 
is  made,  is  valid  everywhere,  and  the  law  of  the  place  of  the  contract 
controls  as  to  the  construction  of  it.  Without  this  rule,  there  could  not 
safely  be  commercial  or  business  intercourse  between  citizens  of  different 
nations.  But  the  laws  of  a  nation  or  State  have  not,  ex  propria  vigore, 
any  binding  force  beyond  the  limits  of  its  territory.  Any  effect  they 
have  is  ex  comitate.  And  the  judicial  tribunal  in  Pennsylvania  must 
determine  how  far  comity  is  to  be  permitted  to  interiere  with  the 
domestic  interests  and  policy  of  the  State. 

As  between  the  parties  to  the  chattel  mortgage,  Pennsylvania  courts 
could  safely  enforce  the  validity  of  the  mortgage,  and  would  do  so. 
There  would  be  no  public  interest  or  policy  of  law  that  would  require 
us  to  hold  the  bill  of  sale,  or  mortgage  void,  as  between  Hie  parties  to  it, 
for  want  of  delivery  of  possession  of  the  chattel. 

But  it  would  be  an  extraordinary  stretch  of  comity  that  would  induce 
a  court  here  to  hold  that  the  Maryland  chattel  mortgage  shall  be  made 
the  means  of  defrauding  our  own  citizens.  Either  the  lex  rei  sitae  must 
prevail  over  the  lex  loci  contractus^  or  we  must  open  a  wide  door  for 
fraud,  to  the  detriment  of  citizens  on  both  sides  of  the  border.  Would 
it  be  reasonable  to  require  that  the  defendant  should  have  first  ascer- 
tained where  this  migratory  doctor  came  from,  and  then  have  had  Uie 
records  of  all  the  counties  in  Maryland  searched  for  chattel  mortgages? 
Or  is  it  fairer  to  hold  that  the  plaintiffs,  by  allowing  De  Lacy  to  retain 
possession  of  the  horse  and  bring  it  into  Pennsylvania  and  exercise 
notorious  acts  of  ownership,  lost  their  rights  under  the  mortgage  as 
against  an  intervening  Pennsylvania  creditor  or  purchaser? 

No  people  are  bound  to  enforce  a  contract  in  contravention  of  their 
public  law  and  policy.  Whilst  a  lien  created  by  the  kx  loci  will  gen- 
erally be  enforced  wherever  the  property  may  be  found,  yet  this  is  not 
necessarily  so  in  preference  to  claims  arising  under  the  lex  rei  sitae, 
6  Cranch.  289 ;  12  Wheat.  861. 

The  comity  extended  to  the  lex  loci  must  yield  to  the  positive  law  and 
public  interests  of  the  place  where  the  remedy  is  sought.  Story's  Con- 
flict of  Laws,  sec.  244,  et  seq.;  2  Kent's  Com.  458. 

The  exercise  of  comity  in  admitting  or  restraining  the  application  of 
the  lex  loci  must  unavoidably  rest  in  sound  judicial  discretion,  dic- 
tated by  the  circumstances  of  the  case.  Story's  Conflict  of  Laws, 
sec.  28;  Blanchard  vs.  Russell,  13  Mass.  6;  Commonwealth  vs.  Aves, 
18  Pick.  193. 

We  direct  judgment  to  be  entered  for  the  defendant  pro  retonio 
habendo. 

Messrs,  Spang  and  King,  for  plaintiffs. 

Messrs.  Russell  and  Longenecker,  for  the  defendants. 
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dourt  of  doinmon  })ka0  of  (Irau)forb  fiouutg. 


The  causes  of  divorce  must  be  "  particularly  and  specially  "  set  forth  in  the  libel— the 
averments  of  desertion  and  cruelty  should  be  in  the  words  of  the  act  of  assembly. 

Libel  for  a  divorce.    Opinion  by 

LowRiE,  P.  J. — We  cannot  sustain  this  libel.  The  defendant  was 
served  with  process,  but  does  not  appear  and  took  no  part  in  the  exam- 
ination of  witnesses.  The  libel  charges  the  defendant  with  adultery, 
desertion,  and  offering  grievous  indignities  to  the  plaintiff's  person. 

The  charge  of  desertion  is  not  sufficiently  laid,  because  it  avers  only 
that  "she  has  withdrawn  from  his  house  and  family,"  whereas  it  ought 
to  have  averred  "  wilful  and  malicious  desertion."  These  two  expres- 
sions are  not  at  all  equivalent;  the  withdrawal  charged  is  not  charged 
as  unlawful,  and  it  may  have  been  for  good  reasons.  Besides,  it  took 
place  only  last  June ;  it  is  therefore  not  relied  on  ;  but  it  ought  not  to 
nave  been  inserted  in  the  libel. 

The  charge  of  adultery  is  not  sustained,  either  generally  or  in  rela- 
tion to  the  person  named  as  particepa.  The  wife  told  her  husband  that 
she  had  committed  adultery,  but  did  not  say  with  whom.  This,  by 
itself,  is  of  no  value  as  evidence  of  the  fact,  else  parties  would  readily 
divorce  themselves,  to  use  an  expression  of  Woodward,  J.,  11  Harris, 
345,  by  talking  loose  the  conjugal  bond.  There  would  be  no  restraint 
upon  collusion  if  this  should  be  allowed,  9  Watts,  339;  1  Mass.  340; 
2  Id.  1543 ;  Greenleaf,  398 ;  at  least  without  the  aid  of  corroborating 
evidence;  6  Barr,  337 ;  11  Pick.  461 ;  and  it  is  much  worse  when  the 
confession  is  proved  only  by  the  oath  of  the  other  party. 

There  is  no  corroboration  here  ;  for  her  going  away  froni  home  with  a 
man,  or  living  in  the  oil  regions,  or  that  she  said  she  wished  to  live  with 
other  men,  or  even  that  she  has  a  reputation  for  unchastity,  5  X.  H.  195, 
if  this  were  shown,  or  all  of  them,  do  not  cast  any  light  on  her  admis- 
sion, and  they  may  have  all  taken  place  since  the  admission,  and  they 
may  all  be  true  without  her  being  guilty  of  adultery.  And  besides  this, 
we  are  very  reluctant  to  approve  a  general  charge  of  adultery  without  a 
specification  setting  forth  the  time  when  and  the  persons  with  whom  the 
adultery  w^as  committed.  The  law  requires  the  causes  to  be  "  particu- 
larly and  specially  set  forth  in  the  libel ; "  and  this  requisition  ought, 
perhaps,  to  be  insisted  on  by  the  court  where  the  defendant  does  not 
appear ;  6  Casey,  412 ;  4  Yeates,  244  ;  8  Conn.  166 ;  16  Pick.  254 ;  and 
the  evidence  must  prove  the  charges  as  laid  in  the  libel  and  specifica- 
tion. Yet  a  general  charge  of  each  cause  of  divorce,  in  the  form  given 
by  the  law,  is  always  deemed  sufficient  where  the  defendant  appears, 
for  then  each  party  can  call  for  a  specification.  13  P.  F.  Smith,  450; 
14  Id.  470. 

The  charge  of  cruelty  is  not  sustained.  It  avers  that  she  has  offered 
such  indignities  to  his  person  as  to  render  his  condition  intolerable  and 
his  life  burdensome,  and  that  he  is  safe  neither  in  property  nor  person ; 
whereas  it  ought  to  have  averred,  with  proper  specification  of  times  and 


[Leg.  Int.,  Vol.  29,  p.  117.] 

Peirpont  Edwards  vs.  Mary  Edwards. 
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places,  that  she  had  by  "  cruel  and  barbarous  treatment  rendered  his 
condition  intolerable  and  life  burdensome."  This  is  the  standard  given 
by  the  act  of  assembly,  and  as  we  judge  by  it,  libels  had  better  be 
drawn  by  it 

And  tnen  this  ''cruel  and  barbarous  treatment"  ought  to  have  been 
clearly  proved  by  acts,  with  their  times,  places  and  circumstances  given, 
so  that  It  might  be  seen  to  be  of  the  kmd  and  degree  which  the  law 
requires;  equivalent  to  the  aceviHa  of  the  Roman  law;  3  Mass.  321; 
2  Id.  150 ;  4  Id.  587 ;  or  at  least  to  our  own  definition  of  it  as  *'  actual 
personal  violence^  or  the  reasonable  apprehension  of  it,  or  such  a  course 
of  treatment  as  endangers  life  or  nealth,  and  renders  cohabitation 
unsafe;"  12  Wright,  238;  and  not  mere  want  of  sympathy,  disagree- 
able manners,  ebullitions  of  ill  temper,  or  habitual  disregard  of  feelings. 
11  Harris,  160;  not  even  loose  and  immoral  conduct,  and  ungovernable 
temper,  causing  her  to  commit  acts  of  violence  on  his  person,  destroying 
the  peace  and  comfort  of  his  family  and  rendering  his  condition  intoler- 
able, and  life  burdensome.  12  Wright,  227,  237. 

The  testimony  telb  us  of  her  faults,  but  in  no  case  are  the  circnm* 
stances  narrated  under  which  they  arose.  The  plaintiff  testifies  that 
she  was  always  cruel  to  him,  and  this  may  have  been  mere  want  of 
sympathy,  or  the  collision  of  a  shrinking  and  timid  nature  with  a 
rougher  one,  neither  of  which  knew  how  to  deal  with  the  other  for  their 
common  good;  that  she  often  swore  at  him,  but  nobody  else  testifies  of  this, 
and  his  sister,  who  lived  with  him  all  the  time,  never  heard  it ;  that  she 
ihreaiened  to  poison  him,  to  kill  him,  to  bum  his  property,  but  we  know 
not  how  this  came  about,  and  it  may  have  been  mere  ebullition  of  ill 
temper,  or  her  form  of  scolding;  she  never  did  him  any  harm.  The 
plaintiff's  sister  testified  also  of  her  scolding  and  her  threats,  and  that 
she  would  be  revenged  on  them  both  ;  she  did  not  like  the  sister  bdn^ 
in  the  house.  This  is  not  seldom  a  cause  of  alienation  between  husband 
and  wife.    The  other  witnesses  know  nothing  of  this  family  quarrel. 

Surely  this  is  not  such  evidence  as  can  justify  us  in  decreeing  a 
divorce.  We  observe,  moreover,  that  there  is  no  evidence  that  the 
defendant  was  notified  of  the  taking  of  the  depositions,  though  it 
appears  that  she  is  not  far  off.  It  seems  that  a  rule  of  court  author- 
izes this ;  but  I  fear  the  rule  is  wrong,  and  that  a  proper  effort  ought 
to  have  been  made  to  notify  her,  and  if  it  failed,  that  the  court  ought 
to  have  been  applied  to  to  give  direction  for  a  proper  substitute  for 
personal  notice.  This  deserves  further  consideration.  But  without 
this  the  case  fidls  because  of  the  insufi&ciency  of  the  libel  and  of  the 
evidence. 

And  thereupon  the  libellant  had  leave  to  withdraw  his  libel  on  pay- 
ment  of  costs. 
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€ourt  of  Common  Jpitas  of  Nortl)nmbtrla)ib  (Homitg. 

[Leg.  Int,,Vol.  29,p.  197.] 
RuNKEL  et  o/.  VS.  Phillips  ei  al. 

The  judgment  recovered  against  a  surviving  partner  is  not  evidence  against  the  repre- 
sen  tail  ves  of  the  deceased  partner,  for  thry  were  nopartiet  to  it. 

In  actions  by  or  against  the  surviving  partner,  the  adverse  party  is  a  competent  wit- 
ness under  the  act  of  1869;  the  representatives  of  the  deceased  partner  not  being 
parties  to  the  action  are  not  bound  by  it,  nor  can  the  estate  of  such  deceased  partner 
be  in  any  way  affected  by  the  judgment,  either  for  good  or  for  ill. 

Motion  for  a  new  trial.    Opinion  delivered  June  17, 1872,  by 

Rockefeller,  P.^  J. — On  the  trial  of  this  cause,  Charles  Baker,  one 
of  the  defendants,  was  called  by  the  defendants  and  objected  to  "  because 
the  witness  was  incompetent  to  testify  in  the  cause  for  the  reason  that  he 
is  precluded  from  being  a  witness  by  the  act  of  1869,  allowing  parties  in 
interest  to  be  witnesses  in  their  own  cause,  one  of  the  members  of  the 
£rm  of  which  plaintiffs  are  surviving  partners  being  deceased."  The 
court  admitted  the  witness  and  the  plaintiffs  excepted.  The  ground  on 
which  we  are  now  asked  to  grant  a  new  trial  is  the  admission  of  this 
testimony.  At  the  time  of  the  trial  I  had  some  doubts  as  to  whether  I 
was  not  adhering  to  the  letter  of  the  act  and  rejecting  the  reason  and 
spirit  of  the  provision,  "  that  the  act  shall  not  apply  to  actions  by  or 
against  executors,  administrators  or  guardians,  nor  where  the  assignor 
of  the  thing  or  contract  in  action  may  be  dead,"  etc.  In  the  case  of 
McBride's  Appeal,  reported  in  the  Leg.  Int,  vol.  29,  p.  12,  Mr.  Justice 
Williams  says,  "  manifestly  it  was  not  the  purpose  of  the  act  to  open  the 
lips  of  one  party  while  those  of  the  other  were  closed."  And  says,  "  this 
is  abundantly  evident,"  from  the  provision  above  recited. 

If  this  was  a  suit  by  or  against  the  executors  or  administrators  of 
Dr.  McCleary,  or  if  it  was  any  kind  of  a  proceeding  at  law  or  equity  by 
which  his  estate  could  be  affected,  or  in  any  way  bound,  I  would  not 
hesitate  to  say  that  au  error  was  committed  in  receiving  the  testimony 
of  this  witness,  but  as  the  suit  now  stands  it  is  an  action  between  John 
Runkel  and  Charles  A.  Newhart,  surviving  partners  of  the  firm  of  which 
the  doctor  was  a  member,  and  the  defendants.  .  The  jury  was  sworn  as 
to  these  parties  alone.  The  executors  or  administrators  of  Dr.  McCleary 
are  not  parties,  and  are  not  bound  by  the  judgment.  No  execution  can 
issue  against  his  estate,  and  the  judgment  is  not  evidence,  and  cannot  be 
used  by  these  surviving  partners  to  enforce  contribution  against  his 
estate.  This  doctrine,  I  think,  is  fully  recognized  in  the  case  of  Moore'a 
Appeal,  10  Casey,  411.  The  syllabus  of  that  case  is  as  follows:  "The 
judgment  recovered  against  the  surviving  partner,  it  seems,  ib  not  evi- 
dence against  the  representatives  of  the  deceased  partner, /or  they  were 
no  parties  to  it**  An  examination  of  that  case  will  show  that  Judge 
Lowrie  had  no  doubt  in  his  mind  on  that  question. 

Being  of  opinion  that  Dr.  McClearpr's  estate  cannot  be  affected  by 
this  judgment,  either  for  good  or  for  ill,  it  follows  that  the  witness  was 
properly  admitted  under  the  act  of  1869,  and  the  motion  for  a  new  trial 
18  overruled. 
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(fiouxl  of  (dommon  Jpleas  of  JDelatDort  (ilotmtQ. 

[Leg.  Int.,  Vol.  29,  p.  167.] 

Assigned  Estate  of  "The  Reany  Engineers  and  Ship  Build- 
ing Works." 

1.  In  the  absence  of  contract,  the  builders  of  a  vessel,  furnishing  material,  are  ita 
owners;  the  law  casts  the  ownership  upon  them. 

2  The  result  may  be  varied  by  contract.  The  builder  may  waive  the  benefit  of  his 
position  as  respects  hiniselj.  But  if  his  secret  waiver  of  this  right  may  deprive  the 
materialmeu  and  mechanics  of  the  priviieee  of  treating  him  as  owner^  and  thus 
defeat  their  liens,  tlie  act  of  assembly  (13tn  June,  1836,  sec.  1,  Purdon's  Digest, 
p.  62)  would  seem  to  be  a  delusion. 

8.  In  a  contract  forbuildinff  a  ship  occurred  the  following  pODvisions  :  "All  payments 
made  by  the  party  of  the  second  part  (for  whom  the  vessel  was  to  be  constructed) 
shall  be  considered  as  constituting  ownership  of  ship  so  far  as  advanced/'  Heldy 
that  the  language,  "  so  far  as  advanced,"  had  reference  to  payments  in  advance  of 
delivery,  and  did  not  relate  to  the  vessel,  nor  transfer  the  ownership  so  far  as  the 
structure  was  completed. 

Sur  exceptions  to  report  of  A.  Lewis  Smith,  Esq.,  auditor.  Opinion 
delivered  Apnl  26,  1872,  by 

Butler,  P.  J. — Jacob  Lorillard,  a  general  creditor  of  the  assignors, 
complains  that  the  auditor  has  found  that  certain  other  creditors,  who 
furnished  material  for  vessel  No.  118,  are  entitled  to  liens  upon  it;  and 
therefore  to  a  preference  in  the  distribution  of  the  proceeds  of  sale. 

Mallory  &  Co.,  for  whom  the  vessel  was  built,  do  not  object,  and 
probably  have  no  interest  in  the  controversy. 

The  case  turns  upon  the  question  of  the  ow^nership  of  the  vessel.  If 
this  was  in  Mallory  &  Co.,  no  liens  attached.  The  material  was  fur- 
nished to  the  buUderSf  and  it  is  necessary  that  they  shall  have  been  the 
ownerSy  to  bring  the  case  within  the  act  of  assembly. 

But  in  the  absence  of  contract,  the  builders  of  a  vessel,  furnishing 
material,  are  its  owners ;  the  law  casts  the  ownership  upon  them.  The 
cases  do  not  leave  this  in  doubt.  Low  vs.  Austin,  20  N.  Y.  181.  And 
the  parties  here  so  understood  it,  as  their  acts  demonstrate. 

The  result  may  be  varied  by  contract.  The  builder  may  waive  the 
benefit  of  his  position  as  respects  himself. 

There  is  no  doubt  of  this.  But  may  he  do  so  as  respects  others — and 
thus  affect  those  who  have  dealt  with  him  on  the  faith  of  it,  and  in 
ignorance  of  his  acts  ? 

The  act  of  assembly  was  designed  for  the  protection  of  a  meritorious 
class  of  creditors,  material  men  and  mechanics,  whose  property  and 
labor  create  the  vessel. 

It  requires  that  they  shall  deal  with  the  owner  or  master.  But  the 
builder  who  provides  material,  as  we  have  seen  (without  more  appearing) 
is  the  owner.  If  his  secret  waiver  of  this  right  may  deprive  the  material- 
men and  mechanics  of  the  privilege  of  treating  him  as  owner  and  thus 
defeat  their  liens,  the  act  of  assembly  would  seem  to  be  a  delusion.  In 
every  instance  its  purposes  may  be  defeated. 

In  the  case  before  us,  those  claiming  liens  saw  the  Reany  Company 
constructing  a  vessel  and  providing  the  necessary  material.  They  did 
not  know  for  whom  it  w*as  designed ;  it  was  not  their  business  to  ascer- 
tain ;  nor  was  it  within  their  power  to  do  so. 
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They  knew  that  without  more  appearing  than  they  saw,  or  could 
ascertain,  the  builders  were  the  owners^  and  that  they  could  therefore 
deal  with  them  with  safety.  But  when  trouble  comes,  another  party 
appears  and  claiming  that  the  builders  have  waived  the  benefit  of  their 
position — the  right  of  ownership — asserts  that  the  material  and  labor 
were  not  furnished  at  the  instance  of  the  ovmery  that  no  liens  conse- 
quently exist ;  and  that  the  vessel,  which  their  property  and  labor  has 
created,  he — this  party  before  unheard  of— may  carry  off,  while  they 
go  unpaid.  Such  a  result  as  is  here  contemplated  would,  in  our  judg- 
ment, be  a  fraud  on  the  act  of  assembly. 

The  very  intelligent  counsel  for  the  exceptor  has  referred  us  to  three 
cases  which  he  thinks  sustains  his  position.  Huhhell  vs.  Dennison,  20 
Wend.  181 ;  Andrews^  vs.  Durant,  1  Kernan,  35 ;  Hiscox  vs.  Harbecky  2 
Bosworth,  506.  The  first  two  simply  assert  the  general  principle,  that 
the  builder  may  stipulate  against  the  legal  consequences  of  his  position 
as  respects  himself. 

In  the  last  it  certainly  is  held  that  such  a  waiver  or  transfer  will 
defeat  the  rights  of  the  materialmen  and  mechanics,  under  an  act  of 
assembly  similar  to  our  own. 

But  it  is  very  remarkable  that  the  case  is  put  exclusively  on  the 
authority  of  Andrews  vs.  Durant,  in  which,  as  we  have  seen,  the  question 
did  not  arise — no  creditor  being  involved — and  in  which  it  was  not  even 
necessary  to  assert  the  doctrine  as  between  parties  to  the  contract,  for 
the  ownership  was  decided  to  be  in  the  builders.  Neither  this  important 
distinction  (between  Andrews  vs.  Durant  and  the  case  then  in  hand) 
nor  the  fact  that  the  creditors  in  the  latter  case  were  unthout  notice,  nor 
the  effect  of  such  ruling  upon  the  statute,  are  commented  upon  or  even 
alluded  to.  The  case  is  treated  in  all  respects  precisely  as  if  it  was 
between  the  parties  to  the  agreement,  and  as  if  the  only  question  was 
^vhether  the  builder  may  waive  the  legal  advantages  of  his  position  as 
respects  himself. 

Under  the  circumstances  we  could  not  follow  this  case.  A  careful 
examination  has  not  enabled  us  to  find  any  other  like  it 

But  we  do  find  that  in  Smith  vs.  The  Railroad  Company ,  1  Curtis, 
C.  C.  R.  253 ;  and  in  Ladd  vs.  Hughes,  16  Illinois  R.  41,  the  absence  or 
presence  of  notice  of  |Jie  terms  of  a  special  contract,  between  the  employer 
and  builder  of  a  vessel,  is  important  in  determining  the  rights  of  mate- 
rialmen and  mechanics  to  liens. 

But  granting  to  such  a  contract  the  effect  claimed  for  it  by  the  ex- 
ceptor, did  the  parties  so  contract  in  this  instance?  They  provided  that 
"  all  payments  made  by  the  party  of  the  second  part  shall  be  considered 
as  constituting  ownership  of  ship  so  far  as  advanced.*' 

It  is  urged  that  the  language,  "  so  far  as  advanced,"  relates  to  the 
vessel  and  transferred  the  ownership  so  far  as  the  structure  was  com- 
pleted •  that  it  cannot  relate  to  the  paymeniSy  because  they  were  not 
intended  to  be  advanced,  but  to  be  made  when  due. 

But  if  it  was  the  design  of  the  parties  to  vest  the  entire  ownership  of  the 
vessel  in  Mallory  &  Co.,  while  in  process  of  construction,  would  they 
not  have  chosen  a  shorter  and  simpler  method  of  expressing  it?  As  for 
instance:  "the  ownership  from  the  beginning,'*  or  "while  the  vessel  is 
in  process  of  construction,  shall  be  in  the  party  of  the  second  part.*' 
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And  why  use  the  words  so  fkr  as  advanced  "  at  all  T  They  add  nothing 
whatever  in  this  view.  And  why  refer  to  the  payments  in  thb  connec- 
tion, if  such  was  the  intention?  It  was  wholly  unnecessary.  But  rar- 
tieuiarly,  why  use  the  term  "  all  pavments ;  if  each  was  not  to  effect 
the  ownership,  and  define  its  extent  r 

To  us  it  seems  quite  plain  that  the  parties  designed  that  each  payment 
should  transfer  the  ownership  to  that  extent ;  and  that  the  language, 
"  so  far  as  advanced,"  had  reference  to  payment  in  advance- of  delivery. 

It  is  urged  that  this  construction  would  not  protect  Mallory  &  Co. ; 
that  if  an  interest  remained  in  the  builders,  and  liens  attached,  they 
would  extend  to  the  entire  vessel  and  transfer  the  whole  of  it.  We 
need  not  stop  to  consider  whether  such  would  or  would  not  be  the  effect 
of  a  ioint  ownership. 

All  that  Mallory  &  Co.  can  claim  in  any  event,  is  the  benefit  of  their 
contract.  If  this  is  too  narrow  to  protect  them,  they  must  abide  by 
the  result 

But  the  argument  overlooks  the  fact  that  the  contract  expresdy 
creates  a  joint  ownership,  by  providing  that  the  builders  shall  remain 
interested  to  the  extent  of  one-sixteenth  after  delivery.  The  inference 
that  the  parties  did  not  intend  a  joint  ownership,  with  its  consequences, 
is  thus  entirely  excluded. 

The  acceptance  of  the  builder's  notes  was  not  a  waiver  of  the  right  to 
liens.  Under  the  decisions  in  this  State  in  analogous  cases,  the  pre- 
sumption is,  that  the  notes  were  coUateraL  In  the  case  of  The  SL  Laxxh 
rence,  1  Black,  (N.  S.)  522,  however,  the  precise  point  is  decided. 

The  conclusions  reached  by  the  auditor  pays  the  lien  creditors  in  full, 
and  is  therefore  satisfactory,  except  to  the  extent  embraced  in  the  last 
exception.  It  is  due  to  the  intelligent  auditor  to  say,  that  his  attention 
was  not  called  to  the  matter  here  complained  of  until  the  report  had 
passed  from  his  hands. 

The  error  is  not  accurately  described  by  the  exception.  The  auditor 
has  given  to  the  general  claims  of  the  lien  creditors  an  advantage  over 
other  general  claims.  This  was  unintentional,  and  the  error  is  admitted. 
Unless  the  parties  can  agree  upon  an  amended  table  of  distribution  we 
will  refer  the  report  bacE  for  correction  in  this  respect 

All  other  exceptions  are  dismissed.  f 

Morton  P.  Henry,  Esq.,  for  exceptor. 

Carroll  S.  Tyson,  Thomas  JET.  Speakman,  and  Joseph  B,  Townsend,  Esqs., 
contra. 
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Court  of  (!!lltiarttr  Qtsmws  of  Dtnango  (ilotints. 

[Leg.  Int,  Vol.  29,  p.  53.] 

Commonwealth  vs.  Curren. 

1.  The  liability  of  the  county  or  the  prosecutor  to  costs  in  criminal  cases,  is  entirely 

statutoiy  and  did  not  exist  at  common  law. 

2.  The  b<Murding  of  prisoners  is  a  public  charge  on  the  county  and  is  not  recoverable 

from  prisoner. 

3.  The  liability  of  defendants,  prosecutors  and  the  county  for  costs  considered. 

4.  Of  the  discharge  of  prisoners  under  the  act  of  June  16, 1836,  section  47  and  58. 

5.  The  discharge  of  prisoners  by  the  county  commissioners—their  power  considered. 

Exceptions  to  costs.    Opinion  delivered  by 

Trunkey,  p.  J. — In  disposing  of  this  case  it  is  necessary  to  note  the 
distinction  between  costs,  which  are  an  allowance  to  a  party,  and  fees, 
which  are  a  compensation  to  an  officer.  As  will  readily  be  seen  by  a 
glance  at  the  vanous  statutes,  both  are  frequently  included  under  the 
term  costs.  Recently  a  number  of  questions  as  to  the  liability  of  prose- 
cutors, and  defendants,  and  convicts,  and  the  county,  to  pay  costs  in 
criminal  cases,  have  been  submitted  for  decision,  and,  by  request,  for 
information  of  those  interested,  the  views  of  the  court  will  be  given  on 
all  these,  though  all  are  not  involved  in  the  pending  exceptions. 

1.  By  the  common  law  the  crown  neither  paid  nor  received  costs. 
De&ndants  had  to  bear  their  own  expenses,  and  even  pay  costs,  whether 
found  guilty  or  not  guilty.  It  frequently  happened  that  defendants  were 
detained,  on  account  of  fees  alleged  to  be  due  to  the  jailer,  after  their 
acquittal.  The  prosecutor  waar  not  liable  to  pay  costs  in  any  case,  for 
the  prosecution  was  in  the  name  of  the  crown.  When  the  case  was 
ended  an  innocent  defendant  could  seek  redress  by  action  for  malicious 
prosecution.  This  is  the  law  brought  to  the  colony  of  Pennsylvania ; 
and  is  in  force  to  this  day  where  it  has  not  been  supplied  by  legislation. 
A  jury  cannot  make  the  county,  or  a  prosecutor,  pay  costs,  except  by 
virtue  of  a  statute.  A  defendant  must  pay  costs  and  the  jailer's  charges, 
unless  relieved  by  statute.    The  Commonwealth,  nor  the  county,  never 

fays  costs  when  not  required  to  do  so  by  statute.  1  Chit.  Cr.  L.  649 ; 
bid.  829 ;  Irwin  vs.  Northumberland  county,  1  S.  &  R.  505 ;  Common- 
wealth vs.  Tilghman,  4  8.  &  R.  127.  In  England  the  defects  and 
hardships  of  the  common  law  relative  to  costs  and  jailer's  charges  are 
now  corrected  by  acts  of  parliament ;  these  are  not  in  force  in  Pennsyl- 
vania- 

2.  Is  the  county  liable  for  keeping  prisoners  while  confined  in  jail  T 
Under  the  common  law  great  abuses  and  grievous  extortions  were  prao- 
tised  by  jailers  upon  prisoners  in  both  debtor  and  criminal  apartments. 
The  attention  of  the  law  makers  was  called  to  this  more  than  a  hundred 
and  fifty  years  ago.  From  time  to  time  acts  were  passed  to  protect  poor 
and  unfortunate  debtors — the  present  inquiry  is  solely  in  reference  to 
persons  charged  with  crime,  and  convicts.  By  act  of  1705,  1  Smith's 
L.  56,  it  is  enacted,  that  the  respective  prisons  of  each  county  shall  be 
work-houses  until  others  are  provided  ;  "  and  prisoners  shall  have  liberty 
to  provide  themselves  with  bedding,  food  and  other  necessaries,  during 
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their  imprisonment ; "  "  and  that  the  public  allowance  shall  be  two  pence 
per  day  and  no  more."  The  act  of  February  24,  1770,  2  Smith's  Jm 
309,  after  reciting  that  doubts  had  arisen  whether  the  allowance  should 
be  paid  after  conviction,  reads :  **  for  the  removal  of  which  doubts,  Be  it 
mactedf  That  all  persons  committed  for  any  criminal  offence  whatsoever, 
shall,  during  their  imprisonment,  have  and  receive  three  pence  per  diem 
each ;  and  that  the  commissioners  of  and  for  each  respective  county, 
within  this  province,  shall  pay  the  same  to  the  sheriffs  of  their  respective 
counties,  for  the  diet  and  support  of  such  criminals  as  shall  be  within 
their  gaols  respectively,  out  of  the  county  stock  which  shall  firom  time  to 
time  be  raised  and  levied  for  the  payment  of  the  county  debts,  any 
usage  or  custom  to  the  contrary  notwithstanding." 

The  act  of  April  5,  1790,  Pur.  Dig.  502,  provides  for  the  employment 
and  support  of  malefactors  sentenced  to  hard  labor  in  the  several  coun- 
ties of  the  Commonwealth.  Food  and  clothing  to  be  furnished  at  the 
charge  of  the  proper  county.  The  act  of  April  11,  1856,  provides, 
"  that  the  sherifls  of  the  several  counties  of  this  Commonwealth,  except- 
ing the  counties  of  Allegheny  and  Philadeljphia,  to  whom  are  committed 
the  custody  of  prisoners,  shall  hereafter  receive  such  allowance  for  board- 
ing said  prisoners  as  may  be  fixed  by  the  Courts  of  Quarter  Sessions  of 
the  respective  counties,  not  exceeding  twenty-five  cents  per  day  for  each 
person."  This  is  the  latest  general  law  relating  to  boarding  of  prison- 
ers ;  however,  there  are  recent  local  laws  not  quite  so  numerous  as  the 
counties  of  the  State,  for,  in  a  few  instances,  two  or  more  counties  are 
embraced  in  the  same  act.  Some  of  these  local  laws  fix  a  certain 
amount  to  be  paid  ;  as  for  Venango  county,  it  is  enacted,  by  act  of  May 
5,  1864,  **that  hereafter,  and  including  the  present  year,  the  sheriff  of 
said  county  shall  receive  as  compensation  for  boarding  and  lodging  all 
prisoners,  which  by  law  the  county  is  now  required  to  pay,  at  the  rate 
of  two  dollars  per  week."  In  other  counties  other  sums  are  fixed ;  in 
others  the  judges  of  the  courts  and  county  commissioners  fix  the  amount; 
in  others,  including  Mercer,  act  of  March  16,  1866,  the  Courts  of  Quar- 
ter Sessions  fix  the  daily  allowance. 

An  examination  of  the  acts  cited  shows,  that  the  amount  allowed  for 
boarding  prisoners  is  a  public  charge,  to  be  paid  by  the  county  ;  and  in 
none  of  the  acts  is  there  any  provision  that  the  county  may  recover  the 
same  from  the  prisoner.  When  we  call  to  mind  some  of  the  incidents 
attending  the  common  law  system,  such  as  that  a  poor  and  innocent  man 
could  be  detained  in  prison  for  non-payment  of  his  jail  fees,  as  well  as 
the  costs  of  his  trial  and  acquittal ;  the  making  a  man  pay  for  his  sub- 
sistence while  imprisoned  and  awaiting  trial,,  which  would  take  place 
almost  at  the  pleasure  of  his  sovereign,  whether  king  or  State;  and  in 
many  instances  the  prisoners  smarting  from  the  unfeeling  and  greedy 
exactions  of  rapacious  jailei-s ;  it  is  not  surprising  that  in  Pennsylvania, 
as  in  England,  modern  legislation  provides  for  the  public  support  of 
those  criminally  cliarged,  or  convicted,  during  their  imprisonment  If 
the  public  oflBcers  neglect  to  provide  suitable  jails  or  work-houses  for  the 
employment  of  those  who  may  be  sentenced  to  imprisonment  at  labor, 
and  hence  the  prisoners  are  idle,  this  is  no  reason  for  withholding  the 
public  allowance,  or  attempting  to  exact  its  payment  from  the  prisoners 
m  violation  of  law. 
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3.  Liability  of  prosecutor,  and  defendant,  and  county,  for  costs. 

The  act  of  September  23,  1791,  is  the  first  legislation  I  have  noticed 
relative  to  costs  on  indictments.  It  provided  that  the  county  should  pay 
the  costs  oh  bills  returned  ignoramus  ;  also  the  expenses  of  removal  from 
one  county  to  another;  also  the  costs  on  conviction  for  offences  punished 
capitally,  or  by  imprisonment  at  labor  when  the  defendant  had  no 
property.  The  next  is  the  act  of  March  20,  1797,  which  recites: 
"  Whereas,  by  the  existing  laws  a  party  Acquitted  is  equally  liable  to 
costs  of  prosecution  as  if  he  were  convicted,  which  operates  injustice  and 
a  punishment  to  the  innocent ; "  and,  for  a  remedy,  enacts,  that  on 
acquittal  of  a  party  for  anv  indictable  offence  the  county  shall  pay  the 
costs.  The  act  of  December  8, 1804,  modified  the  foregoing  and  pro- 
vided that  on  all  indictments,  except  felony,  if  ignored,  the  grand  jury 
should  return  whether  the  county  or  prosecutor  should  pay  the  costs,  and 
upon  trial  and  acquittal  by  the  petit  jury,  that  they  should  find  whether 
the  county,  prosecutor  or  defendant  should  pay  the  costs.  And  the  act 
of  March  28, 1814,  provided  that  a  convicted  party  should  pay  all  costs, 
but  if  legally  discharged  without  payment,  the  same  should  be  paid  by 
the  county.  The  parts  referred  to  of  the  foregoing  acts  were  repealed 
by  the  act  of  1860,  and  their  provisions  consolidated  an^  re-enacted.  It 
is  well  to  refer  to  these  old  Acts  ;  they  show  when  the  common  law  was 
cban^,  and  the  decisions  under  them  will  aid  in  understanding  the 
consolidated  act  of  1860. 

The  prosecutor  is  liable  only  in  case  of  misdemeanors,  when,  if  the  bill 
is  ignored,  the  grand  jury  shall  decide  and  certify  that  the  prosecutor 
shall  pay  the  costs  of  prosecution  ;  and  when  on  trial  and  acquittal  of 
the  defendant  the  petit  jury  shall  render  a  verdict  that  the  prosecutor 
shall  pay  the  whole  or  a  part  of  the  costs.  He  is  not  then  bound  to  pay 
till  sentence  by  the  court  The  court  may  set  aside  a  verdict  so  far  as  it 
imposes  costs  upon  the  prosecutor.  If  there  be  no  judgment  and  sen- 
tence the  prosecutor  cannot  be  compelled  to  pay.  It  he  is  not  named  in 
the  verdict  there  can  be  no  sentence.  When  the  verdict  is  set  aside,  or 
when  there  can  be  no  sentence,  or  when  the  jury  acquit  without  any 
finding  as  to  costs,  there  can  be  no  recovery  from  any  source  of  the  costs 
of  prosecution  or  fees  of  the  officers.  When  the  verdict  of  the  petit  jury 
is,  that  the  prosecutor  shall*  pay  the  costs,  the  defendant's  bill  shall  be 
included  and  paid  accordingly. 

In  all  cases  of  conviction  of  any  crime,  the  costs  shall  be  paid  by  the 
party  convicted.  In  all  prosecutions  for  felony,  if  the  bill  be  ignored, 
or  defendant  acquitted,  the  defendant  pays  no  costs,  but  must  bear  the 
expenses  of  his  witnesses,  and  procuring  their  attendance.  In  misde- 
meanors, if  acquitted  on  the  trial,  the  jury  may  render  a  verdict  that  he 
pay  the  costs  or  a  portion  thereof — if  for  the  costs,  all  will  be  taxed 
against  him ;  if  for  a  portion,  he  must  pay  the  proportion  of  costs  of 
prosecution.  The  act  does  not  provide  that  a  defendant  may  file  his  bill 
when  the  jury  determine  the  county  shall  pay  the  costs ;  nor  when  the 
grand  jury  ignore  a  bill  and  return  the  county,  or  the  prosecutor,  to  pay 
the  costs ;  nor  when  the  petit  jury  divide  the  costs  in  proportions 
between  the  prosecutor  and  defendant ;  the  absence  of  provision  leaves 
the  defendant  to  bear  his  own  expenses. 
In  every  prosecution  for  felony,  which  fails,  and  in  every  misdemeanor 
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when  the  prosecution  fails,  and  the  grand  or  petit  jury  so  direct,  the 


the  costs  in  all  cases  of  felony  when  the  defendant,  though  convicted, 
has  not  sufficient  means  to  pay.  In  no  case  does  the  county  pay  the  de- 
fendant's costs.  When  one  has  been  convicted  on  any  indictment,  and 
afterwards  discharged  according  to  law,  without  payment  of  costs  of 
prosecution,  the  same  shall  be  paid  by  the  countv.  This  effect  by  dis- 
charge is  only  when  the  partf  was  convicted.  The  county  b  not  liable 
to  pay  costs  in  any  event  where  a  bill  is  ignored,  and  prosecutor  returned 
for  costs ;  nor  where  the  verdict  is  not  guilty,  and  prosecutor  to  pay  the 
costs ;  nor  upon  like  verdict,  and  defendant  to  pay  the  costs ;  nor  when 
the  costs  are  divided  between  the  prosecutor  and  defendant ;  nor  when 
the  case  is  terminated  by  nolle  prosequi;  nor  when  the  indictment  is 
quashed ;  and  in  any  of  these  cases,  upon  the  party  being  legally  dis« 
charged  and  without  means,  those  entitled  to  the  costs  have  no  remedy 
for  uie  collection.  Commonwealth  vs.  Fkiladelphia  county,  4  S.  A;  R. 
541 ;  Berks  county  vs.  Pile,  6  Har.  493 ;  Commonwealth  vs.  Huntingdon 
county,  3  R.  487. 

The  fifleenth  section  act  of  September  23, 1791,providing  that,  where 
several  indictments  are  brought  against  a  defendant  at  the  same  sessions, 
the  county  shall  pay  the  costs  in  one  onljr,  is  repealed  by  the  act  of  1860. 
It  is  scarcely  necessary  to  say,  that  notwithstanding  this  repeal,  that  wit- 
nesses are  only  entitled  to  mileage  and  daily  pay  as  if  attending  in  one 
case ;  and  when  subpoenaed  and  called  by  the  Commonwealth  in  a  num- 
ber of  cases,  they  cannot  be  allowed  costs  in  each  case.  A  witness  is 
entitled  to  one  compensation,  and  no  more,  as  fixed  by  the  fee  bill  for 
attendance  at  one  term. 

Section  13,  act  of  September  23, 1791,  provides  that,  "  where  any  per-  * 
son  shall  be  brought  before  a  court,  justice  of  the  peace,  or  other  mag- 
istrate of  any  city  or  county  of  this  Commonwealth,  having  jurisdiction 
in  the  case,  on  the  charge  of  being  a  runaway  servant  or  slave,  or  of 
having  committed  a  crime,  and  such  char^,  upon  examination,  shall 
appear  to  be  unfounded,  no  costs  shall  be  paid  by  such  innocent  person, 
but  the  same  shall  be  chargeable  to  and  paid  out  of  the  county  stock,  by 
such  city  or  county."  This  act  refers  to  all  crimes.  The  word  crime  is 
used  in  its  general  sense,  just  as  it  is  in  the  64th  section  of  criminal  pro- 
cedure act  of  I860.  It  is  not  synonymous  with  felony.  Blackstone 
says,  crimes  and  misdemeanors  are  mere  synonymous  terms ;  the  former, 
in  common  usage,  denoting  offences  of  a  more  atrocious  dye,  and  the 
latter,  smaller  faults  and  offences.  A  crime  or  misdemeanor  is  an  act 
committed  or  omitted  in  violation  of  a  public  law.    Black.  Com.,  voL  4, 

f).  6 ;  Webster's  Dictionary.  Forgeiy,  penury,  and  many  offences  of 
ower  grade,  are  misdemeanors  and  within  the  act ;  murder,  larceny,  and 
other  Clonics,  are  crimes,  and  within  the  act.  It  is  not  intended,  by  the 
act,  to  offer  a  premium  in  the  shape  of  payment  of  costs,  to  induce 
magistrates  to  hold  to  bail,  or  commit,  a  party  charged  with  a  crime  that 
is  not  a  felony,  and  allow  them  nothing  when  the  accused  is  discharged. 

4.  Under  the  act  of  June  16,  1836,  Pur.  Dig.  544,  §  58,  every  person 
confined  in  jail  for  any  sum  of  money  or  fine,  not  exceeding  fifteen  dol- 
lars, exclusive  of  costs,  afler  he  has  remained  in  confinement  thirty  days 
for  the  fine,  shall  be  discharged,  both  as  to  fine  and  costs.   If  part  of  the 
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sentence  be  imprisonment,  he  must  remain  in  confinement  thirty  da^s 
after  the  time  adjudged  for  imprisonment  His  property  is  liable  for 
both  fine  and  costs.  Oammonwealth  vs.  Long,  5  Binn.  489.  If  the  costs 
do  not  exceed  $15,  the  defendant  or  prosecutor,  committed  for  non-pay- 
ment, may  be  discharged  after  a  confinement  for  thirty  days,  and  this, 
although  he  may  be  committed  on  several  bills,  amounting  in  the  aggre- 
gate to  over  $15,  provided  the  costs  on  each  does  not  exceed  that 
sum.  Commonwealth  vs.  Blair,  Ing.  on  Ins.,  46-7;  Ooyle  vs.  Burt,  12 
Johns.  372. 

6.  Under  section  47,  of  the  act  last  cited,  the  Court  of  Common  Pleas 
has  power  to  dischar^  a  person  confined  by  sentence,  in  cases  therein  set 
forth,  upon  his  making  application  and  conforming  to  the  provisions 
directed  in  case  of  insolvent  debtors.  Before  a  prisoner  can  avail  him- 
self of  the  benefits  of  this  section,  he  must  have  remained  in  prison  three 
months ;  and,  if  imprisonment  was  a  part  of  the  sentence,  three  months 
after  the  end  of  his  term  of  imprisonment.  Feehan's  Case,  Bright.  R. 
462 ;  25  Leg.  Int.,  July  3, 1868,  213 ;  7  Phila.  76.  By  act  of  July  24, 
1849,  the  defendant,  after  the  three  months,  may  give  bond  and  be 
released  as  in  civil  cases. 

6.  Some  difference  of  opinion  seems  to  exist,  as  to  the  power  and  duty 
of  county  commissioners  to  discharge  persons  from  imprisonment.  We 
will  conclude  with  extracts  from  the  opinion  of  the  court  by  C.  J.  Black, 
iu  Schamble  vs.  The  Sheriff,  10  Har.  18. 

"  The  commissioners  have  a  right,  and  it  is  their  duty  to  manage  the 
financial  affairs  of  the  county.  They  are  the  guardians  of  the  treasury, 
and  no  money  ci\n  be  paid  out  except  on  their  order.  All  special  con- 
tracts for  and  on  behalf  of  the  county  are  made  by  them.  They  must 
•jee  to  the  collection  of  the  debts  due  to  the  county,  and  provide  the  ways 
and  means  to  meet  those  which  it  owes.  In  the  performance  of  their 
duties,  they  have  a  wide  latitude  of  discretion.  They  are  not  bound  to 
sue  a  debtor  of  the  county  from  whom  they  know  that  nothing  can  be 
recovered  ;  and  when  a  prisoner  is  detaineo  merely  for  non-payment  of 
costs,  even  in  a  criminal  case,  they  may  advance  the  sum  necessary  to 
discharge  him  if  they  are  satisfied  that  by  doing  so,  money  can  be  saved 
to  the  treasury.  The  last  seems  like  a  stretch  of  power,  but  it  has  been 
sanctioned  by  the  approbation  of  several  eminent  judges  of  this  court, 
though  not  by  any  directed  adjudication. 

"  But  when  a  party  is  convicted  of  an  offence,  and  adjudged  to  pay  a 
fine,  and  committed  to  jail  because  he  does  not,  the  case  goes  altogether 
b*»yond  the  jurisdiction  of  the  commissioners.  It  is  then  a  question  of 
justice  not  of  economy.  The  commissioners  can  make  no  order  for  the 
discharge  of  one  who  is  in  jail,  in  execution  of  a  criminal  sentence,  with- 
out being  guilty  of  a  most  unauthorized  interference  with  the  adminis- 
tration of  the  criminal  law. 

"  When  the  judges  pronounce  their  sentence  on  a  convicted  offender, 
it  is  their  duty  to  consider  his  pecuniary  circumstances.  If  the  fine  is 
greater  than  he  can  pay,  it  must  be  presumed  that  the  legal  term  of  con- 
finement was  meant  to  be  substituted  for  the  money.  No  matter  how 
poor  the  convict  may  be,  nor  how  large  the  fine,  nor  how  clearly  he  may 
demonstrate  his  inability  to  pay  it,  the  insolvent  laws  will  not  release 
him  until  he  has  passed  a  certain  period  in  confinement.    He  must 
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expiate  his  offence,  either  hy  payment  or  imprisonment  It  sometimes 
happens  that  courts  misled  by  false  information,  or  compelled  by  some 
unbinding  rule  of  law,  inflict  punishments  which  mercy  would  not 
enforce.  The  power  to  pardon  is  therefore  necessary,  but  it  is  vested 
exclusively  in  the  governor. 

"Doubtless  a  very  large  amount  of  money  might  be  saved  to  the 
treasury,  by  not  allowing  prosecutions  to  be  commenced  at  all,  especially 
against  men  who  are  unable  to  pay  the  expense.  Yet  society  must  be 
protected,  cost  what  it  will.  Economy  in  the  management  of  public 
funds  is  certainly  a  great  virtue,  and  all  the  more  valuable  because  it  is 
rare ;  but  still  no  matter  of  mere  dollars  and  cents  can  be  put  in  com- 
petition for  a  moment  with  the  administration  of  criminal  justice/' 
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ACCOUNT. 

Where  a  commission  merchant  rendered  an  aoooan^saIes  to  his  consignor,  which 
was  net  objected  to  for  six  months,  and  the  consignor  drew  upon  the  merchant  for 
the  proceeds  of  the  sales,  also  without  objection :  Hddy  that  the  account  sales 
thereby^  became  an  accoant  stated,  and  that  the  consignor  could  not  afterwards 
maintain  an  action  against  the  commission  merchant  for  selling  contrary  to 
instructions.   Hall  vs.  Sloan,  138, 

ACTION.  See  Way.  Decedent,  2.  Account.  Trespass.  Limitation  of  Action. 

1.  An  action  of  assumpsit  against  two  cannot  be  maintained  on  an  instrument 
signed  by  one.   Norrit  vs.  Maitland,  7. 

2.  The  unqualified  refusal  of  a  party  to  a  contract  to  perform  it  when  the  time 
arrives,  announced  before  such  period,  is  a  breach,  and  suit  may  be  commenced  at 
once.   MourUjoy  vs.  Metzgery  10. 

3.  An  action  cannot  be  sustained  by  a  creditor  against  one  who  promises  with 
the  original  debtor,  in  consideration  of  transfer  of  property,  to  pay  his  debts, 
where  the  creditor  has  not  given  up  his  original  demand,  and  agreea  to  look  solely 
to  the  promisor.   Stone  vs.  Justice^  22. 

See  Practice.  Machetu  vs.  Magte^  24. 

Husband  and  Wife,   dark  and  Wife  vs.  Koch,  109. 
Partnership.    Uberoth  vs.  The  Bank,  83. 

ACTS  OF  ASSEMBLY,  conMdered  and  construed. 

Replevin.  Taylor  vs.  Express  Company,  272. 
Recording  Act.  Neide  vs.  Pennypacker,  86. 

Feme  Sole  Traders.    Markley  vs.  Wartman,  236. 

Lease.    Welsh  vs.  Gates,  154. 
$100  Act.   Haines  vs.  HUlary,  626. 
Auctioneers.    Comm,  vs.  Dal^,  67. 
Mechanics'  Lien.  Boyd  vs.  Mole,  118.  Allen  vs.  FUz- 
Patrick,  142. 

Executors  and  Administrators.  Bradley*s  Estate,  327. 

Gaul's  EstaU,  333. 
Executors  and  Administrators.  McCallionYs,  Gegan,240, 

Myers*  Estate,  310.   Bradley's  Estate,  327. 
Executions.  Scofield  vs.  Harbeson  38. 
Orphans'  Court.   Scofield  vs.  Harbeson  38. 
Imprisonment  for  Debt.  Hamill  vs.  Eawlston,  52.  Art- 
man  vs.  Bell,  237; 
Insurance  Company.   Cochran  vs.  Oowen,  299.  Inmr- 
ranee  Company  vs.  Stokes,  80. 

Municipal  Claims.   City  vs.  Lea,  106. 
Railroad.   Bail^poad  Company  vs.  City,  563. 
Lien  Creditors.   Gordon^  Estate,  350. 
Repairs  Meadow  Bank.   City  vs.  ScoU,  171. 
Railroad.  Lodge  vs.  Railroad,  543. 
Forged  Indorsement.  Bank  vs.  Chambers,  129. 
Nuisances.    Wistar  vs.  Addicks,  145. 
Recording.   Neide  vs.  Pennypacker^  86. 
Brokers'  Licenses.   Costello  vs.  Goldbeck,  158. 

Fees.  Krause  vs.  Stiles,  127. 
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1716[   April  16. 

1718,1 

1855,  j 

1770,    Feb.  24. 

1810,  March  20. 

1822,  April  2. 
183},  March  30. 

1832,  March  19. 

1834,    Feb.  24. 

1836,  June  16. 
1840,     Oct.  13. 

1842,  July  12. 

1843,  April  5. ) 

1859,  Feb.  10.  J 
1843,  April  19. ) 
1846,  March  11.  j 

1845,  "  20. 

1846,  April  20. 

1848,  March  25. 

1849,  Feb.  19. 
"  April  6. 
"  "  5. 
"  "  9. 
"  "  10. 

1860,  April  25. ) 
1868,  "  2.; 
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ACTS  OF  ASSEMBLY— (Continued.) 

1854,  Feb.  2.) 

1858,  April  3.  V  Port  Wardens.  Bailey's  Appeal,  506. 

1008,  "    8.  j 

1856,  "     27.  Ground  Rents.  Brown's  Petition,  548. 

1856,  "     22.  Resulting  Trust.    Tottmsend  vs.  Roy,  120. 

"  "     "  Caveat.  Stetoart^s,  Atistin.lAi, 

1858,  "     21.  City  op  Philadelphia.    Windrim  vs.  City,  550. 

1859,  "     12.  Building  Association.   Building  Association  vs.  Rock,  75. 

1860,  March  31.  Officers.    Comwtonwealth  "vs.  Oirislian,  556. 

1861,  "     21.  City  of  Philadelphia.    Comm.  ys.  Omenseittr,  4S9. 

"  April  23.  Railroad  Leases.   Coal  Company  vs.  Railroad  Co. ^  250.* 

"  May  1.  Executors  and  Administrators.  Bradley's  Estale,  327. 

April  2?! }  ^^"^     Philadelphia.  Comm.  vs.  Eenszey,  490. 
1866,     "   16.*        "     "  "  Comm.      Omcnsetter,  ^9. 

1869  Deo[29!l  Whd^TS.  Railroad  Company, 

1868,  Aug.  1.  Mechanics'  Lien.  Hood  vs.  Building  AssoeiaUon,  105. 

Crump  vs.  GUI,  117.   Amos  vs.  C/arc,  35. 

1869,  April  12.   Actions.   McCalUon  ts.  Geaan,  241. 
"       ^*     15.  Evidence.   Sheet*  vs.  Hanbest,  188. 

"       "     17.   Attachment.  FVaHey  vs.  Insurance  Company,  219. 

1869,  April  20.  Partition.  McNickle  vs.  -ffenry,  243. 

1870,  "     14.  Auditor.    Krause  vs.  /SM/<»,  127.  HaugK's  JSstaU,  329. 

PTard'^  Estate,  332. 

"       "     28.  Chestnut  Street— Philadelphla..  City  vs.  .ffoorci  of 

Publication,  499. 
"      June   6.  Board  of  Survey.  JVrre«  vs.  Surveyors,  518. 

1871,  April    8.   Foreign  Executors.    Williams  vs.  Railroad,  298. 
"     June    2.   Guardian  of  Poor.    Comm.  vs.  Armstrong,  479. 

"     15.   Fairmount  Park.   Jn  re  Park  Damages,  563. 

1872,  March  13.   Union  Pass.  Railway.  Railway  Co.  vs.  Railway  Co.,  495. 
"     May    6.  Monument  Cemetery.   Comm.  vs.  Dickinson,  661. 

ACTS  OF  CONGRESS,  considered  and  applied. 

1789,  Sept.  24.   Judiciary  Act.   Cambloss  vs.  Railroad  Company,  411. 
1793,  Feb.   18.  Enrolment  of  Vessels.  )  rr«,v^^  c#«*^.       ru«„7  j>^„, 
1846;  July  20.  Canal  Boats.  \  ^""^f^  ^5 

1864,  May    6.  Tonnage  Measurement.  J     t^^'o,  440. 

1870|  July  14. }    Internal  Revenue.  Railroad  Co.  vs.  Kenney,  403. 
ADMIRALTY. 

1.  A  libel  will  not  lie  for  wharftige,  as  a  maritime  lien.  Storage  Company  vs.  The 
Thomas,  364. 

2.  Counsel  fees  in,  allowed  as  costs,  under  special  circumstances  in  £.  D.  of 
Pennsylvania.    Case  of  Schooner  Wreath,  467. 

AGENT. 

1.  An  agent  unfaithful  to  his  principal  forfeits  his  right  to  his  place,  whether 
his  principal  is  damaged  or  not.   Henderson  vs.  Hydraulic  Works,  100. 

Tne  power  of  an  agent  is  limited  to  his  employment.    Carson  vs.  Cochran,  21. 

2.  It  is  an  agent's  duty  to  give  bis  principal  timely  notice  of  every  fact  which 
may  make  it  necessary  to  take  measures  tor  his  security.  Moore  vs.  Thomp- 
son, 164. 

3.  In  a  foreign  attachment,  when  the  garnishee  is  the  plaintiff  and  tiie  defend- 
ant's a^ent,  he  should  give  him  notice  of  the  proceedings.  Id. 

See  Fire  Insurance.  Coms^on  Carrier,  3. 

APPEAL.  See  Railroad,  1. 

1.  A  transcript  will  not  be  struck  off  on  motion.   Engard  vs.  G'Britn,  559. 

2.  The  court  will  not  extend  the  right  to  filing  appeals  from  aldermen  nunc  pro 
tunc,  beyond  what  bas  already  been  allowed.  Kerr  vs.  Rodgers,  525. 

3.  Defendant  having  been  served  and  judgment  recovered  against  him  before  an 
alderman  during  his  absence  from  the  city,  in  order  to  have  a  rehearing  he  must 
proceed  according  to  section  7  of  the  act  of  March  20, 1810.  Haines  vs.  Hillary,  526. 

4.  Application  to  file  appeal  nunc  pro  tunc  refused.  I^utz  vs.  Barton,  526. 
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ALDERMAN. 

1.  An  alderman,  taking  other  or  greater  fees  than  are  allowed  by  the  fee  bill,  ia 
guilty  of  an  indictable  onence.    Com/monwtalth  vs.  Hagan^  574. 

2.  A  judgment  of  an  alderman  for  the  penalty  for  "  yiolating  the  first  and  second 
sections  of  the  act  of  assembly,  passed  February  26,  1866,"  will  not  be  sustained. 
(JfmmonwtcUih  vs.  Finkheimer^  604. 

3.  The  record  of  the  alderman  must  show  that  there  was  some  eyidence  of  the 
acts  constituting  the  ofience.  Id, 

ARCHITECT.  See  City  of  Philadelphia,  15. 

ATTACHMENT  EXECUTION.   See  Gaknishee. 

1.  Judgment  for  want  of  an  affidavit  of  defence  cannot  be  entered  against  a 
defendant  in  an  attachment  execution.    OaHer  vs.  Wallace^  221. 

2.  The  pendency  of  an  attachment  execution  is  no  cause  for  suspending  pro- 
ceedings by  the  legal  holder  of  the  debt  Patterson  vs.  Hdwkint,  106. 

ATTACHMENT,  FOREIGN. 

The  defendant  may  testify  as  to  the  value  of  the  goods  in  the  garnishee's  hands. 
Moore  vs.  Thompson^  164. 

ATTORNEY-AT-LAW. 

1.  A  purchase  by  the  attomey-at-law  of  the  |>laintiff  in  a  judgment,  of  property 
sold  under  such  judgment,  for  a  price  less  than  its  amount,  constitutes  the  attorney 
the  implied  trustee  of  his  client.   Barrett  vs.  Bamberg  202. 

2.  Tnis  state  of  the  record  is  constructive  notice  to  the  attorney's  vendee,  and 
fixes  him  also  with  the  implied  trust.  Id. 

3.  Such  a  trust  is  barred  by  the  five  years'  limitation  act  of  1856.  Id, 

4.  The  court  will  not  punish  for  contempt  when  the  act  has  not  been  committed 
«     in  their  presence  and  there  is  another  mode  of  punishment.   In  re  Hirtt  and 

IngersoU,  216. 

6.  Where  an  attorney  undertakes  to  obtain  bail  for  his  client  he  will  be  held 
responsible  for  any  fraud  or  deception  on  the  court  in  obtaining  and  justifying  the 
bail.  Id, 

6.  An  attorney  cannot  be  compelled  to  disclose  statements  made  to  him  by  his 
client   Hill's  EstaU,  353. 
See  Admibalty,  2. 

AUCTIONEER. 

Under  the  acts  of  April  9,  1859^  and  April  2, 1822,  regulating  the  commissions 
of  auctioneers  in  the  city  of  Philadelphia,  such  auctioneers,  although  commis- 
sioned for  one  year^  are  authorized  to  continue  the  business  fn)m  year  to  year  under 
the  same  commission,  paying  to  the  State  Treasurer  annually  a  like  sum  to  that 
pcud  on  obtaining  the  commission,  and  they  are  required  to  renew  their  bonds  and 
sureties  at  the  end  of  every  three  years.  Where,  therefore,  such  an  auctioneer 
having  given  a  bond  with  sureties  conditioned  for  the  faithful  performance  of  his 
duties  during  the  period  he  should  act  as  auctioneer  under  the  commission  granted  to 
him,  continued  to  carrv  on  the  business  of  an  auctioneer  after  the  first  year :  Ileld^ 
that  his  sureties  were  liable  on  their  bond  for  a  breach  of  his  duty  occurring  after 
the  first  year  and  before  the  expiration  of  the  three  years.   Comm.  vs.  Daly^  67. 

AUDITA  QUERELA. 

1.  Audita  querela  may  be  issued  after  refusal  of  summary  relief  on  motion. 
Emery  vs.  Patton,  125. 

2.  It  is  a  writ  of  right,  but  lies  onl^  for  matters  occurring  after  Judgment,  or 
which  the  party  has  not  had  opportunity  of  pleading.  Id, 

3.  It  will  not  lie  to  show  that  a  judgment  confessed  was  to  be  collateral  security 
only.  Id, 

4.  It  is  not  a  supersedeas  of  plaintiff's  execution,  unless  so  allowed,  and  the 
court  will  not  make  such  order,  unless  justice  require  it  Id, 

AUDITOR.  See  Issue.  Mortoagb  Bonds,  11. 

1.  Auditors  must  comply  with  the  act  of  assembly  and  rules  of  court  in  fixing 
their  fees.   Myer^  Estate,  310. 

2.  An  auditor  can  only  charge  the  amount  allowed  by  the  act  of  1870,  unless  his 
fee  is  agreed  to  by  the  counsel  of  all  the  parties  in  interest  or  is  fixed  by  the  court 
HaualCs  Estats,  320. 

3.  The  mode  in  which  an  auditor  may  obtain  an  allowance  of  an  extra  compen- 
sation under  the  act  of  April  14, 1870.   Krause  vs.  Stiles,  127. 
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AUDITOR— (Continued.) 

4.  The  act  of  April  14, 1870,  regulating  fees  of  auditors,  must  be  strictly  observed. 

Ward's  Estate,  332. 

5.  An  Orphans'  Court  auditor  cannot  take  notice  of  an  attachment  of  a  legacy. 
Jane  CampbeiV$  EntaU^  346. 

6.  An  auditor  may  retain  vouchers  of  an  account  until  filing  of  his-  report, 
and  may  attach  them  to  his  report  in  filing  the  same.   Hulehinson^s  Estate,  322. 

7.  Accountant  has  the  right  to  come  into  court  and  ask  that  they  be  detached.  Id. 

BOND. 

In  an  action  on  a  bond  for  $1481.50,  conditioned  that  the  defendant  should 
improve  a  certain  lot  by  a  B{)ecified  time  and  in  a  certain  manner:  Ifeldy  that 
de&ndant  not  having  performed  his  covenants,  judgment  should  be  entered  for 
the  amount  stated  in  the  bond,  which  was  also  held  to  be  liquidated  damages. 
Fox  vs.  Snyder,  285. 

See  MoRTOAQE  Bonds. 

BANK.  See  Notes  and  Bills,  1,  2.  Forged  Instruments. 

BANK  CHECK. 

Where  the  payee  of  a  check  on  a  bank  offers  to  take  a  smaller  sum  than  the 
amount  to  the  credit  of  the  drawer,  it  is  the  duty  of  the  bank  to  pay  it  to  him,  and 
indorse  the  amount  paid  on  the  check.   Bromley  vs.  The  Bank,  522. 

BANKRUPTCY. 

Effect  of  proceedings  in  bankruptcy,  on  proceedings  ex  delicto  in  State  courts. 
Horter  vs.  Harlan,  63. 

See  Sheriff.   Hopkinson  vs.  Leeds,  5. 

Debtor  and  Creditor.  Dingee  vs.  Becker,  106. 
Landlord  and  Tenant.   Longstreth  vs.  Pennock,  394. 

BOARD  OF  HEALTH.  See  City  of  Philadelphia.    Wislar  vs.  Addicks,  145. 

BOARD  OF  SURVEYORS. 

The  action  of  the  board  of  surveys  under  the  act  of  June  6,  1870,  is  subject  to 
the  right  of  appeal  to  the  court,  and  relief  in  equity  will  not  be  granted.  Ferrce 
vs.  The  Surveyors,  518. 

BRIDGE.  See  Navigable  Waters. 

BROKER. 

1.  A  broker  having  brought  the  parties  together,  and  a  contract  having  been 
made  enforceable  in  a  court  of  equity,  is  entitled  to  his  commission.  Haines  vs. 
Bequer,  51. 

2.  The  proceeds  of  the  sale  of  a  seat  in  the  board  of  brokers  of  a  member  who 
failed  to  settle  with  his  creditors,  when  sold  under  the  articles  of  association  of  Uie 
board,  are  first  applied  to  his  creditors  in  the  board.  Leech  vs.  Leech,  Deft.,  and 
Garnishees,  211. 

3.  A  real  estate  broker  who  has  not  taken  out  a  license  as  required  by  the  act 
of  April  10,  1849,  cannot  recover  commission.    Costello  vs.  Goldbeck,  158. 

BUILDING  ASSOCIATION. 

Where  the  return  of  loans  made  bv  mutual  saving  fund,  loan,  or  building  asso- 
ciations, regulated  by  the  act  of  April  12,  1859  (P.  L.  544),  is  anticipated  by 
borrowers,  they  are  only  entitled  to  a  return  of  one-eighth  of  the  premium  for 
every  whole  year  anticipated.  They  are  not  entitled  to  a  proportionate  return  for 
a  fraction  of  a  year.   Building  Association  vs.  Jtock,  75. 

BURIAL  LOT. 

An  executor  required  to  improve  a  burial  lot  selected  by  decedent  in  his  life- 
time.  Bemson's  Estate,  355. 

CAVEAT. 

The  meaning  of  the  word  "caveat"  in  the  act  of  April  22,  1856,  defined. 
Stewart  vs.  Austin,  141. 

CITY  OF  PHILADELPHIA,  construction  of  laws  and  ordinances  of. 

1.  In  an  action  upon  a  municipal  claim  for  repaving  footway,  defendant  can 
only  deny  that  the  work  was  done,  or  the  materials  furnished,  or  that  the  price 
charged  is  greater  than  its  value,  or  that  it  has  been  repaid  or  leased.  City  vs. 
Lea,  106. 
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CITY  OF  PHILADELPHIA— (Continued.) 

'  The  ordinance  of  June  8, 1870,  that  it  shall  be  unlawful  for  the  department  of 
highways  to  enter  into  contracts  for  repaying  streets/'  applies  only  to  that  part 
of  the  street  between  the  curbs.  Id, 

ThQ  pavements  upon  three  sides  of  one  lot  cannot  be  considered  all  one  pave- 
ment. Id, 

2.  The  contractor  for  paving  a  street  must  comply  with  the  terms  of  his  con- 
tract, and  cannot  recover,  when  the  work  was  done  at  an  improper  season,  and 
proved  defective  in  conseciuence.   4%€  CUy  vs.  Brooke^  168. 

3.  The  power  of  commissioner  of  highways  to  make  a  contract  with  pavers  con- 
sidered.   Granite  Co.  vs.  Dickinson^  144. 

4.  A  city  ordinance  authorized  the  paving  of  Beckett  street  from  Woodland 
street  to  Forty-third  street,  and  the  city  made  a  contract  with  the  plaintiffs,  for 
paving  the  street  between  those  two  points.  The  plaintiff  were  prevented  from 
paving  the  whole  distance  by  an  act  or  assembly,  wnich  prohibited  the  opening  of 
streets  through  Hamilton  park.  The  work  was  done  by  the  plaintiffs  under  the 
supervision  of  the  commissioner  of  highways,  and  was  approved  by  him  :  Ileid^ 
that  the  plaintiffs  having  paved  the  street  as  far  as  they  were  permitted  by  law 
to  pave  were  entitled  to  recover  from  the  propertv-owner,  for  tne  portion  of  the 
work  with  which  he  was  chargeable.    City  vs.  Felly  180. 

A  selection  of  the  paver  made  by  the  property-owners  is  not  vitiated  by  the  fact 
that  it  was  made  before  the  passage  of  the  ordinance  authorizing  the  paving  if  it 
was  allowed  to  remain  in  full  force,  unrevoked  and  unobjected  to,  and  the  work 
was  allowed  to  proceed  without  objection.  Id. 

Other  points  relative  to  contracts  for  paving  public  streets.  Id, 

5.  The  owner  of  a  square  of  ground  is  entitled  to  an  allowanco  of  but  fifty  feet 
on  a  claim  for  constructing  a  sewer  on  the  shorter  front  of  said  lot.  City  vs.  The 
CoUage  Co.,  84. 

The  claim  may  be  filed  against  the  whole  depth  of  the  lot  when  it  is  unim- 
proved. Id. 

6.  Where  the  ashlar  or  true  line  of  building  conforms  strictly  to  the  line  of  the 
street,  but  the  ornamental  parts  encroach  on  it,  an  injunction  will  not  be  granted 
to  restrain  such  buildings,  espeelally  as  this  has  been  the  custom  for  years,  and 
councils  have  not  legislated  on  the  subject.   CUy  vs.  Board  of  PublicUiony  499. 

The  city  solicitor  is  an  independent  officer,  and  may  act  of  his  own  motion.  Jd. 

7.  Proceedings  to  widen  a  street  will  be  set  aside  where  the  petition  does  not 
show  the  grounds  of  action  by  the  board  of  survey.   In  re  Mercnanl  Street,  590. 

8.  The  Philadelphia,  Baltimore  and  Wilmington  Railroad  Company  have  no 
right  to  prevent  the  opening  of  Fifteenth  street,  through  their  property  at  Broad 
street  and  Washington  avenue.  Although  it  will  bo  a  great  inconvenience,  it  will 
not  destroy  any  franchise  of  the  company.   Railroad  Co.  vs.  The  Cit>/,  5G3. 

9.  The  act  of  May  6,  1872,  authorizing  the  opening  of  Fifteenth,  Sixteenth  and 
Norris  streets,  declared  unconstitutional  on  the  ground  that  it  contravenes  the 
constitutional  provision  of  18G4,  prohibiting  any  bill  containing  more  than  one 
subject.    Comm.  vs.  Bickitison,  561. 

10.  By  the  act  of  May  20,  1664,  a  vacancy  in  councils  may  be  filled  by  election, 
although  occurring  within  twenty  days  of  the  election.  Comm.  ex  tel.  vs. 
Menszey,  490. 

11.  That  the  number  of  members  of  common  council  of  the  city  of  Phila- 
delphia, to  which  each  wai*d  is  entitled,  shall  be  determined  by  the  number  of 
taxable  inhabitants  of  the  ward,  according  to  the  list  of  tuxables  for  the  year  pre- 
ceding the  organization.    Comm.  ex  rel.  vs.  Omeiuetter^  489. 

That  since  the  registry  act  of  1869,  and  its  supplements,  no  list  of  "  taxable 
inhabitants  "  having  been  made  for  the  year  1871,  the  number  of  members  of  com- 
mon council,  that  each  ward  was  entitled  to  elect  in  October,  1871,  is  to  be  deter- 
mined by  the  State  census  of  1870;  that  being  the  latest  list  of  taxable  inhabitants 
made  preceding  the  organization  in  1872.  la. 

12.  The  public  building  commission  underact  of  August  5,  1870,  enjoined  from 
entering  into  a  contract,  differing  in  terms  from  the  advertisement  inviting  pro- 
posals.  Mclntyre  vs.  Perkins,  484. 

Tax-payers  have  a  standing  in  court,  in  all  cases  in  which  public  servants  are 
expending  moneys  or  imposing  liabilities  upon  them.  Id' 

13.  A  private  citizen  asking  for  a  mandamus  against  councils,  must  show  a  right 
independent  of  that  which  he  holds  in  common  with  the  public  at  large.  Comm, 
ex  rel.  vs.  Park,  48h 

14.  The  act  of  June  2, 1871,  takes  from  the  Supreme  Court,  the  power  of  appoint- 
ing guardians  of  the  poor  from  and  including  the  year  1871.  Comm,  vs.  Armstrong, 
479. 
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CITY  OF  PHILADELPHIA— (Continued.) 

15.  The  city  of  Philadelphia  can  only  make  a  valid  contract  in  accordance  with 
the  act  of  April  21,  1«58,  section  6.    WindHm  vs.  City,  560. 

When  plans  are  furnished  by  an  architect  and  he  receives  the  premium  offered 
for  the  accepted  plan  by  the  city  or  its  officers,  the  plan,  and  not  the  idea,  becomes 
the  property  of  the  city.  A  custom  among  architects  to  retain  such  plans  binds 
no  one  else.  Id, 

16.  The  controller  can,  under  certain  circumstances,  refuse  to  countersign  a  bill 
or  warrant,  but  this  is  not  an  absolute  and  unqualified  power.  Comm.  ex  rd. 
Sewage  Co,  vs.  Hancock,  635. 

17.  The  board  of  health  have  power  to  fence  a  lot,  to  remove  the  caose  of  a 
nuisance.    WUtar  vs.  Addieks,  146. 

An  injunction  will  not  be  granted  to  restrain  the  action  of  the  board,  the  owner 
having  an  adequate  remedy  at  law.  Id, 

18.  Before  private  property  can  be  taken  or  charged,  even  under  the  police  power 
of  the  State,  there  must  be  an  adjudication  by  some  tribunal  authonzed  by  law, 
upon  the  facts  which  render  the  taking  proper.    City  vs.  Scott,  171. 

The  act  of  March  26,  1848.  "  to  provide  for  the  repairs  of  the  meadow  banks 
upon  the  Delaware  front  in  tne  county  of  Philadelphia,"  is  unconstitutional.  Id. 

10.  It  is  not  negligence  in  the  city  that  there  is  no  tlence  or  guard  to  the  park 
highway  along  the  Schuylkill  near  the  bridge  of  the  connecting  railway.  Hey  vs. 
The  City,  166. 

20.  By  the  ordinance  of  May  25. 1860,  a  bidder  is  required  to  give  security  upon 
each  bid.   Allison.  P.  J.,  and  Finletter,  J.,  dissent.   VutUm  vs.  The  City,  597. 

It  is  not  a  misdemeanor  in  office  for  an  officer  to  receive  a  compensation  for 
Her  vices  which  are  not  his  official  duty  to  perform.    Finletter,  J.,  dissents.  Id. 

CITY  SOLICITOR.  See  City  of  Philadelphia,  6,  20. 

COMMISSIONER  OF  HIGHWAYS.  See  City  op  Philadelphia,  1,  2,  3, 4. 

COMMON  CARRIER. 

1.  Where  a  common  carrier  applies  to  a  judge  of  the  Court  of  Common  Pleas 
for  an  order  of  sale  of  goods  in  his  possession  to  satisfy  his  lien,  upon  the  ground 
that  the  places  of  residence  of  the  owner  and  consignee  are  unknown  (in  pur- 
suance of  the  act  of  December  14,  1863,  P.  L.  1864,  Appendix,  p.  1127),  and  such 
order  is  granted,  it  is  his  duty  to  expose  the  goods  for  public  sal^  at  auction.  If 
he  sells  trunks  or  boxes,  filled  with  valuable  goods,  as  trunks  or  boxes  the  con- 
tents of  which  are  unknown,  without  exhibiting  the  eoods  or  stating  what  is  in 
the  trunks  or  boxes,  so  that  tne  buyers  cannot  know  wnat  they  are  bidding  for  or 
buying,  such  a  sale  is  contrary  to  the  act  of  assembly  and  the  order  made  under 
it,  and  is  uulawful,  and  the  carrier  will  be  responsible  to  the  owner  for  the  value 
of  the  goods.   Schlestinger  vs.  The  Adams  Express  Co.,  70. 

2.  The  plaintiff  packed  her  trunks  in  New  York  in  February,  looked  them  ard 
then  came  to  Philadelphia  to  reside,  leaving  the  trunks  in  the  custody  of  a  friend, 
but  keeping  the  keys  herself.  In  April,  she  employed  the  defendants  to  bring 
the  trunks  from  New  York,  which  they^  accordingly  did.  There  being  evidence 
to  show  that  when  they  arrived  in  Philadelphia,  they  were  locked  and  to  all 
appearances  in  the  same  condition  as  when  she  left  New  York  :  Held,  that  it  was 
properly  left  to  the  juij  to  say  whether  the  things  which  were  in  them  when  she 
left  New  York  were  in  them  when  they  came  into  the  possession  of  the  de- 
fendants. Id. 

3.  Representations  and  declarations  made  by  the  agent  of  a  corporation  in  the 
course  of  the  business  intrusted  to  his  particular  care  are  binding  upon  the  cor- 
poration, notwithstanding  they  produce  evidence  to  show  that  he  had  no  authority 
to  make  those  declarations  or  representations.  Persons  dealing  with  the  corpora- 
tion by  such  an  agent  have  a  right  to  suppose  that  he  has  authority  to  speak  for 
them  relative  to  the  business  intrusted  to  his  special  care.  Id, 

4.  A  railroad  company  having  receipted  for  merchandise,  **  to  forward  ...  to 
T.  MuUarkey,  Tuscaloosa,  Ala."  (a  point  beyond  its  line),  proved  the  delivery  of 
the  merchanaise,  in  good  order,  to  tne  next  carrier  in  the  regular  course  of  trans- 
portation to  Tuscaloosa :  Held,  that  the  company  had  Ailly  performed  its  dutv, 
and  was  not  liable  for  damage  occurring  after  such  delivery.  Mullarkey  vs.  2%e 
Railroad  Co.,  114. 

6.  WTiere  several  barrels  of  a  cargo  were  delivered  empty,  and  the  bill  of  lading 
provided  that  freight  should  be  "payable  on  each  and  every  barrel  delivere<l  full, 
not  full  or  empty,"  the  burden  of  proof  is  upon  the  party  seeking  to  charge  the 
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COMMON  CARRIER— (ConUnued.) 

carrier  to  show  that  the  leakage  was  the  result  of  negligence.  Forbes  vs.  Dal- 
letL  615. 

See  Equity.   Camblota  vs.  Railroad  Co,,  411. 

CONSTITUTIONAL  LAW. 

An  adjournment  of  the  House,  for  more  than  three  days,  without  the  concur- 
rence of  the  Senate,  does  not  ipso  facto  work  a  dissolution  of  the  General  As- 
semhly.    West  Pkiiadelphia  Railroad  vs.  Union  Railroad,  495. 

The  act  of  assembly  of  March  13,  1872,  held  not  to  give  defendants  the  right  to 
run  their  track  along  Front  street,  or  to  make  the  intended  connection  at  that 
point.   Allison,  P.  J.,  Ludlow  and  Finletter,  J.  J.  Id, 

This  act  of  assembly  sins  against  the  constitutional  requirement  that  no  act 
shall  contain  more  than  one  subiect,  and  that  its  title  does  not  clearly  express  the 
subject  contained  in  the  act.   Allison,  P.  J.,  and  Finletter,  J.  Id. 

See  City  op  Philadelphia,  9, 18.  Corporation,  6,  7. 

CONTINUANCE. 

The  duties  of  parties  in  regard  to  service  of  subpoenas  and  taking  depositions, 
and  the  cases  in  which  continuance  will  be  granted,  considered.  Smith  vs.  Cun- 
ningham, 96. 

CONTRACT. 

1.  Though  words  implying  in  a  popular  sense  a  bar^n  and  sale  are  to  be 
restricted,  in  their  signification,  to  carry  out  the  intention  of  the  parties,  such 
intention  must  be  manifest,  or  luU  effect  should  be  given  to  their  popular  mean- 
ing. An  executory  contract  may  afterwards  be  converted  into  a  complete  bargain 
and  sale  by  the  appropriation  of  specific  goods  to  the  contract  Records  vs.  Tlie 
Railroad  Co,,  55. 

2.  A  contract  whereby  R.  sold  M.  100,000  feet  of  lumber,  fixed  the  price  per 
inspection,  and  appointed  B.  to  inspect  it :  Held,  that  certain  lumber — that  in 
suit — part  of  the  100,000  feet  mentioned  in  the  contract,  upon  inspection  became 
appropriated  to  the  contract,  and  the  title  thereto  vestea  in  M.  la. 

3.  Inspection  of  a  part  only  of  the  100,000  feet  will  not  affect  the  purchaser's 
right  to  so  much,  or  {prevent  title  thereto  vesting  eo  instanti  with  inspection,  if 
they  assent  to  receive  it  Id. 

4.  If  an  owner  interferes  with  a  contractor,  and  subjects  hira  to  his  command, 
the  contractor  is  not  liabte  for  injuries  to  his  work  occasioned  thereby.  Rohr- 
man  vs.  Steese,  185. 

6.  A  contract  prohibited  by  law  will  not  be  enforced  in  a  court  of  equity. 
Windrim  vs.  Citu,  550. 
See  Action.  Shipping,  8, 9, 10.  Telegraph  Co.,  4.  Decedent,  3.  Cove- 
nant. Vendor  and  Vendee. 

CONTRACTORS,  CITY.  See  City  of  Philadelphia,  1,  2,  3,  4,  6,  20. 

CONTROLLER,  CITY.  See  City  of  Philadelphia,  16. 

CORPORATION. 

1.  The  title  of  a  statute  may  under  some  circumstances  be  decisive  of  its  intent 
and  construction.   Insurance  Co.  vs.  Stokes,  80. 

2.  To  give  force  and  effect  to  an  act  of  incorporation  it  must  be  accepted  by  the 
company  incorporated.  But  it  is  not  necessary  to  show  a  written  instrument,  or 
even  a  vote  of  acceptance.  It  mav  be  inferred  from  the  acts  of  the  company,  as 
from  the  election  of  officers,  the  holding  of  meetings,  the  adoption  of  by-laws, 
or  the  actual  use  of  the  powers  or  privileges  granted.  An  acceptance  by  the 
directors,  acquiesced  in  by  the  company,  is  sufficient  Id. 

8.  An  injunction  will  not  be  continued  against  a  corporation  merely  because 
a  dispute  has  arisen  as  to  the  election  of  directors  who  nave  not  yet  even  taken 
their  seat   Paynter  vs.  Clegg,  480. 

4.  An  attachment  was  issued  aeainst  a  corporation,  and  a  judgment  obtained 
on  it ;  but  prior  to  the  judgment  the  corporation  was  dissolved  and  a  receiver  ap- 
pointed :  Held,  that  the  attachment  should  be  set  aside,  and  the  property  handed 
over  to  the  receiver.  ^  Frailey  vs.  Fire  Insurance  Co.,  219. 

6.  A  corporation  will  not  be  enjoined  from  issuing  bonds  or  selling  personal 
property  on  complaint  of  a  creditor,  not  holding  a  lien,  or  other  legal  claim 
against  the  property;  much  less  upon  a  claim  for  unliquidated  damages  on  a 
guarantee.  Railway  Co.  vs.  The  Coal  dt  Iron  Co.,  262. 
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CORPORATION— (Continued.) 

6.  The  Legislature  cannot  repeal  a  charter  granted  prior  to  the  constitutional 
amendment  of  1857.    Tlte  Tara  Benevolent  Society,  287. 

7.  A  committee  of  the  Legislature  has  not  the  judicial  power  to  investigate  and 
declare  that  a  corporation  has  been  guilty  of  unlawful  acts.  Alien  vs.  Bu- 
chanaUf  283. 

8.  A  joint  stock  company  was  organized  under  the  laws  of  a  State,  one  of  which 
provided  that  nothing  contained  in  it  should  be  construed  to  give  to  such  com- 
pany any  rights  and  privileges  as  a  corporation.  The  same  laws  authorized  such 
a  comnany  to  sue  in  tne  name  of  their  president.    Camblosa  vs.  Railroad  Co.^  411. 

9.  Qucere^  whether  such  a  company  was  a  citizen  of  that  State  within  the  mean- 
ing of  the  1  Ith  section  of  the  judiciary  act  of  September  24, 1789,  defining  the  juris- 
diction of  the  circuit  courts.  Id, 

10.  Trustees  of  an  insurance  company,  one  of  whom  was  its  solicitor,  and  the 
other  its  travelling  agent,  the  by-laws  not  designating  these  as  officers :  Held^  that 
thereby  they  did  not  become  "  officers "  thereof,  and  within  section  66  of  the 
criminal  code.    Comm,  vs.  Christiany  556. 

11.  The  Supreme  Court  will  not  approve  a  charter.  The  Tara  Beneo,  Soc.,  287. 
Qucere^  as  to  their  authority  under  the  new  constitution.  Id. 

12.  A  charter  of  a  church  will  not  be  amended  so  as  to  alter  its  original  prin- 
ciples, even  if  asked  by  a  majority  of  the  congregation,  where  the  minority  object. 
ChaHer  of  Hebron  Church,  609. 

13.  An  act  of  an  officer  of  a  corporation,  afterwards  ratified  by  the  board  of 
directors,  becomes  by  such  ratification  the  authorized  act  of  the  corporation.  Bice 
vs.  Railroad  Co.,  294. 

See  Patent,  9. 

COSTS. 

1.  Proceedings  will  be  stayed  until  jiayment  of  the  costs  of  a  former  action  for 
the  same  cause  between  the  same  parties,  although  the  former  action  was  ended 
by  a  compulsory  nonsuit.    Qerety  vs.  RaUroad  Co.,  153. 

2.  Costs  paid  to  sheriff  by  plaintiffs  on  staying  writs  of  lev.  facias  cannot  be 
recovered  from  the  fund  for  distribution,   Boyd  vs.  Mole,  118. 

3.  Of*  prothonotary  of  District  Court  on  distribution  of  fund  in  court.  Krause 
vs.  StUes,  127. 

4.  An  attachment  will  not  be  issued  against  a  plaintiff  in  equity,  who  has  failed 
in  his  suit,  for  his  neglect  to  pay  the  costs  of  the  suit.    Cochran  vs.  Gowen,  299. 

5.  The  liability  of  the  county  or  the  prosecutor  to  costs  in  criminal  cases  is 
entirely  statutory  and  did  not  exist  at  common  law.    Comm.  vs.  Current  623. 

6.  The  boarding  of  prisoners  is  a  public  charge  on  the  county  cud  ic  not  recov- 
erable from  prisoner.  Id. 

7.  The  liability  of  defendants,  prosecutors  and  the  county  for  costs  consid- 
ered. Id. 

8.  Of  the  discharge  of  prisoners  under  the  act  of  June  16,  1836,  section  47 
and  58.  Id. 

9.  The  discharge  of  prisoners  by  the  county  commissioners—their  power  con- 
sidered. Id. 

See  Deposition.  Equity,  13. 

COURTS.  See  Orphans'  Coubt. 

The  District  Court  will  not,  under  ordinary  cironmstanceSj  re-hear  a  motion  for 
an  injunction  which  had  been  heard  and  refused  by  a  co-ordinate  court.  McNair 
vs.  Cleave,  212. 

COVENANT. 

An  action  of  assumpsit  a^nst  two  cannot  be  sustained  on  an  instrument  under 
seal. signed  by  one  containing  no  agreement  to  bind  the  other.  Norris  vs.  Mail' 
land,  7. 

A  covenant  by  one  on  behalf  of  himself  and  others  to  pay  money  in  a  matter  of 
common  interest  does  not  purport  to  bind  any  but  the  covenanter.  Id. 
Prevention  in  many  cases  is  equivalent  to  performance.  Id, 

CRIMINAL  LAW. 

1.  The  admission  of  visitors  to  a  tavern  on  Sunday  is  not  an  infraction  of  the 
Sunday  liquor  law.    Comm.  vs.  Sheriffs  569. 

2.  It  is  a  conspiracy  for  two  or  more  to  act  in  concert  to  enforce  the  Sunday 
liquor  law.   Comm,  ex  rel.  Shea  vs.  Sheriff,  569. 
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CRIMINAL  LAW— (Continued.) 

3.  It  is  an  indictable  ofienoe  for  an  alderman  to  take  other  or  greater  fees  than 
the  fee  bill  allows.    Comm,  vs.  Hagan.  574. 

4.  A  party  conducting  a  business  for  joint  account  of  himself  and  another, 
failing  to  account  tor  profits,  is  not  liable  for  larceny  as  bailee.  Comm.  cx  rel. 
Bartlett  vs.  SuperinteTiaenty  581. 

5.  An  advertisement  in  a  newspaper  "  warning  the  public  against  the  negotiation 
of  notes,  etc.,  alleged  to  have  been  stolen/'  is  a  privileged  communication,  and 
express  malice  miist  be  shown  to  make  it  a  libel.    Comm,  vs.  Feaiherttony  594. 

6.  'What  is  a  false  pretepoe  ?    Comm.  vs.  Fisher ^  594.  * 

7.  It  is  not  an  assault  and  battery,  to  resist  an  officer  making  an  arrest  without 
a  warrant  for  misdemeanor  not  committed  in  view  of  the  officer.  Comm.  vs. 
Bryant,  595. 

8.  An  indictment  setting  out  the  authority  of  ah  officer  must  name  the  office. 
Comm.  vs.  McMenameey  596. 

9.  The  indictment  need  not  conform  precisely  to  the  alderman's  return.  Comm, 
vs.  Wohlgemuth,  582. 

10.  An  Indictment  for  fraudulently  altering  a  receipt,  that  being  no  averment 
that  it  was  made  to  the  prejudice  of  another  right,  held  biad  on  demurrer.  Comm. 
vs.  Shider,  587. 

11.  The  omission  of  the  words  of  the  peace  in  an  indictment  is  fatal.  Comm.  vs. 
Mackin.  593. 

12.  Tne  plea  of  autre  fox*  a.cqu.\t,  practice  in  case  of.    Comm.  vs.  Conner,  591. 

13.  A  jury  on  a  caae  of  burglaiy  may  seal  their  verdict  and  separate.  Comm, 
vs.  Boyle  et  al..  692. 

14.  A  defenaant  may  be  separately  convicted  of  larceny,  and  of  entering  a 
dwelling  with  intent  to  steal.    Comm.  vs.  Peiffer,  593. 

15.  A^  entry  of  forfeiture  of  recognizance  will  not  be  made  nunc  pro  tunc. 
Comm.  vs.  Bauer,  589. 

16.  A  pardon  and  remission  of  fine  procured  by  fraud  are  void.  Comm.  vs. 
KeUy,  586. 

17.  A  juror  is  qualified  to  act  who  states  he  will  try  the  case  impartially  upon 
the  evidence  and  that  alone.    Comm.  vs.  Morrow,  583. 

18.  Evidence  will  not  be  admitted  of  other  transactions  occurring  some  time 
before  and  having  no  connection  with  the  issue.  Id. 

19.  The  practice  as  to  inflicting  the  penalty  provided  by  the  statute  for  the 
second  ofience  discussed.  Id. 

See  Costs.   Comm.  vs.  Curren,  623. 

DAMAGES. 

1.  A  jury  may  award  damages  to  a  tenant  for  life  as  well  as  to  a  trustee  of  the 
fee  in  remainder.   Passmore  vs.  Railroad  Co.,  579. 

2.  The  tenant  for  life  is  entitled  to  claim  damages  without  the  intervention  of 
the  trustee  of  the  remainder.  Id. 

See  Faikmount  Park.  Railroad,  1. 

DEBTOR  AND  CREDITOR. 

1.  Proving  a  debt  in  bankruptcy  does  not  of  itself  operate  as  an  absolute  extin- 
guishment or  satisfaction  of  the  debt.  If  the  bankrupt's  discharge  is  refused,  the 
creditor  who  has  proved  his  debt  is  remitted  to  his  former  rights  and  remedies. 
Dingee  vs.  Becker,  196. 

2.  But  a  creditor  who  has  proved  his  debt  is  barred  dtiHng  the  pendency  of  the  • 
proceedings  in  bankruptcy  from  pursuing  the  bankru|>t  in  any  other  forum.  If 
there  is  unreasonable  delay  the  part  of  the  bankruj^  in  endeavoring  to  obtain 
his  dischar^,  the  remedy  of  the  creditor  who  has  proved  his  debt  is  to  speed  the 
determination  of  the  question  of  the  bankrupt's  discharge.  If  the  bankrupt 
neglects  to  apply  for  his  discharge,  or  to  prosecute  his  application  with  reasonable 
diligence,  the  creditor  who  has  proved  his  debt  must  obtain  leave  of  the  court  of 
bankruptcy  to  prosecute  his  claim  by  due  course  of  law,  or  move  to  dismiss  the 
application  for  discharge.  Without  this  he  cannot  proceed  to  collect  his  debt  in 
another  court  until  the  bankrupt's  discharge  is  refused.  Id. 

3.  A  creditor  who  has  not  proved  his  deot  nor  made  himself  a  party  to  the  pro- 
ceedings in  bankruptcy  is  not  precluded  from  proceeding  to  collect  his  claim  by 
an  action  at  law,  if  tne  bankrupt  has  been  guilty  of  unreasonable  delay  in 
endeavoring  to  obtain  his  discharge.  Such  a  creditor  is  not  to  be  sent  to  the 
bankruptcy  court  for  relief,  but  the  question  of  unreasonable  delay  is  to  be  deter- 
mined by  the  court  in  whicn  the  action  is  pending.  Id. 

See  AcrrioN,  3.  Married  Woman,  2, 3.  Sheriff  2. 
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DECEDENT.  See  Executors  and  Administrators. 

1.  A  sister-in-law  may  recover  for  serrices  as  house-keeper.  MeCartifi  EstaUy 
318. 

2.  Where  a  man  in  his  last  illness  and  about  to  make  his  will,  signed  a  promissory 
note  payable  to  a  third  person,  and  left  it  in  the  hands  of  his  executor^  under  cir- 
cumstances which  gave  rise  to  a  strong  presumption  that  he  intended  it  as  a  gift : 
Held,  that  an  action  could  not  be  maintained  upon  it  without  proof  of  a  valuable 
consideration.    Walsh  vs.  Kenedy^  178. 

Qumre^  whether,  with  proof  of  a  valuable  consideration,  an  action  could  be 
maintained  upon  it,  it  never  having  been  delivered  to  the  payee,  either  by  the 
decedent  or  his  executor.  Id, 

8.  An  executor  bought  materials  to  enable  him  to  oomi>lete  unfinished  contracts 
of  his  testator,  used  the  materials  for  that  purpose,  received  the  money  therefor, 
and  put  it  into  his  own  private  business :  Mela^  that  the  estate  was  not  liable  to 
pay  the  party  who  furnished  the  materials.    Oram*8  Estate ^  358. 

4.  A  sum  of  money  received  by  a  distributee,  held  to  be  on  account  of  his  share 
of  decedent's  estate.   PUling't  Estate,  353. 

5.  A  party  to  a  claim  on  decedent's  estate,  incompetent  as  a  witness.  ScheeU 
vs.  ffanbest,  188.    Young's  Estate,  348. 

6.  In  the  absence  of  personal  estate,  real  estate  is  the  only  resource  of  creditors 
of  a  decedent.    Cunningham* s  Estate,  308. 

In  all  cases  an  account  should  be  filed  by  the  administrator.  Id. 

7.  Real  estate  of  a  decedent  is  a  fbnd  for  the  payment  of  legacies.  Monro*s 
Estate,  309. 

DEPOSITION. 

The  court,  on  application  of  plaintiff,  mav  order  defendant  to  file  the  depositions 
taken  on  his  behalr,  on  payment  by  plaintiff  of  the  cost  for  taking  the  depositions. 
Martin  vs.  Dearie,  186. 

DIVORCE. 

1.  Where  proceedings  in  divorce  have  been  carried  oxk  regularly,  the  respondent 
appearing  and  taking  part  therein  ;  until  the  entry  of  the  rule  for  divorce;  leave 
to  file  an  answer  nunc  PRO  TUNC  will  riot  be  granted.   Shay  vs.  Shay,  521. 

2.  A  case  will  not  be  referred  to  an  examiner  on  the  respondent's  application 
where  she  has  had  flill  and  ample  opportunitv  to  testify.   Candy  vs.  Candy^  516. 

3.  The  causes  of  divorce  must  be  "particularly  and  specially ''  set  forth  in  the 
libel — the  averments  of  desertion  and  cruelty  should  be  in  the  words  of  the  act  of 
assembly.   Edivards  vs.  Edtoards,  617. 

EJECTMENT. 

1.  Where  defendant  is  the  tenant  of  plaintiff,  title  need  not  be  shown  out  of  the 
Commonwealth.    Thompson  vs.  Graham^  53. 

2.  An  expression  of  intention,  bv  one  in  possession  of  real  estate,  "  to  claim  the 
property,  as  he  did  not  believe  tne  plaintiff  had  any  title,"  is  a  sufficient  com- 
mencement of  adverse  post>es»ion  ;  ana  the  time  of  this  expression  is  a  question  for 
the  iury :  "  Whether  a  piaintiff  had  made  a  re-entry  for  condition  broken,  in  ac- 
cordance with  the  stipulations  of  the  deed,  is  a  question  for  the  jury."  Cadwal- 
lader  vs.  App,  175. 

3.  Where  defendants  had  come  into  possession  of  real  estate  as  tenants  of  plain- 
tiff, it  is  not  necessary  that  title  should  be  shown  out  of  the  Commonwealth.  A 
tenant  cannot  set  up  an  adverse  title  against  the  lessor.    Thompson  et  al,  yn. 

Graham  et  a/.,  53. 

4.  A  purchaser  at  an  Orphans'  Court  sale  in  partition,  paid,  bv  leave  of  the 
court,  only  so  much  of  the  purchase-monev  as  was  not  distributable  to  himself 
and  three  others,  whom  he  represented :  ITeld,  if  there  were  a  resulting  trust  in 
favor  of  the  persons  so  represented,  it  should  be  asserted  by  them  in  the  appropriate 
mode,  and  within  the  time  limited  by  the  act  of  April  22,  1866.  Tovmsend  vs. 
Eoy,  120. 

5.  A  defendant  in  ejectment  mav  set  up  an  outstandinj?  title  in  a  third  person, 
but  it  must  be  an  outstanding  lecral  title.  That  the  plaintiff  holds  the  legal  title  in 
trust  for  a  third  person  cannot  avail  the  defendant.  Id. 

6.  One  who  recovers  in  ejectment  claiming  the  whole  estate,  cannot  set  up  the 
record  as  evidence,  that  he  is  in  possession  as  cestui  que  trust  for  an  undivided 
portion  and  thereby  escape  the  operation  of  the  act  of  1856.  Id. 

ELECTIONS. 

Persons  under  treatment  at  a  hospital  are  not  entitled  to  Tote  as  residents. 
Election  Law,  497. 
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ELECTIONS— (Continued.) 

Soldiers  of  the  United  States  must  prove  residence  when  required  by  the 
canvassers.  Jd, 

The  names  of  soldiers  temporarily  located  in  an  election  division  need  not  be 
registered  therein.  Id, 

Kesidence  is  accurately  defined  in  the  Constitution.  Id. 

A  hotel-keeper  residing  in  another  place  should  be  registered  at  his  private 
residence,  id, 

EQUITY.  See  Mortgage  Bond.  Corporation,  3,  5.  Contract,  5.  Courts. 
Married  Woman,  2,  3.  Evidence^  2. 

1.  A  person  may  proceed  in  equity  for  compensation  for  services,  tinder  a  contract 
with  an  association,  although  lie  was  one  of  its  members  and  one  of  the  signers  of 
the  contract.   Price  vs.  Spencer ^  281. 

2.  Where  there  is  an  adequate  remedy  at  law,  there  is  no  jurisdiction  in  equity. 
Long  vs.  Cochran^  267. 

3.  Courts  will  not  relieve  a  party  from  contract  or  agreement  entered  into  by 
mistake,where  the  mistake  is  one  purely  of  law.   In  re  Dunhamy  471. 

4.  Where  there  is  no  irreparable  injurv  alleged  bevond  a  general  averment  of  a 
breach  of  contract,  a  court  of  equity  will  not  inter^re.  Telegraph  Co.  vs.  Read' 
ing  Railroady  494. 

6.  Where  plaintiff's  equity  is  in  doubt,  injunction  will  be  dissolved.  Bedford 
TS.  Potler,  560. 

6.  A  preliminary  ii^unction  b  never  granted  to  enforce  a  mere  rights  but  only 
to  prevent  irreparable  mischief.    Coal  Co.  vs.  Railvxiy  Co.^  250. 

7.  And  It  will  not  be  granted  when  it  will  subject  a  defendant  to  loss  without 
being  of  benefit  to  the  plaintiff.  Id. 

8.  A  mandator^'  injunction,  as  a  general  rule,  can  only  be  properly  granted  on 
final  hearing,  as  its  effect  before  that  time  is  like  awarding  an  execution  before 
trial  and  judgment.  Id. 

9.  A  motion  for  an  injunction  refused  by  a  co-ordinate  court  will  not  be  heard. 
McNair  vs.  .Cleave^  212. 

10.  To  sustain  an  api^lication  for  a  s})ecial  injunction  the  right  of  the  complain- 
ant to  the  equitable  rcliel' prayed  for  must  be  unquestionably  established.  Pfund 
vs.  Berlinger^  649. 

11.  A  suretv  filed  a  bill  in  equity  asking  to  restrain  certain  proceedings  against 
him  at  law;  tne  bill  wr.s  ordered  to  be  retained  until  verdict  in  the  common  law 
cases,  and  then,  if  niioess^r}',  plaintiff  might  come  in.  Aakton  vs.  Bayard  el  cU., 
527. 

12.  Defendant  may  be  allowed  to  amend  his  answer  by  a  formal  denial  of  the 
averments  in  plaintiff's  bill.   McBride  vs.  PaUon,  271. 

13.  The  costs  allowed  in  equity  proceedings  are  subject  to  the  discretion  of  the 
court   Spering  vs.  Smithy  277. 

14.  The  4th  and  8th  equity  rule  as  to  exceptions  to  a  bill  for  sur])lusage  and  im- 
pertinence are  to  be  construed  together.   Insurance  Co.  vs.  Bauer ^  147. 

15.  Two  bills  for  injunction  were  brought  against  a  railroad  company — one  of 
them  by  an  express  carrier,  the  other  by  a  stockholder  in  the  railroad  company, 
in  his  interest.  On  these  bills  preliminary  ii^unction  was  refused.  Camblosa  vs. 
Railroad  Co.,  41U 

16.  The  proper  function  of  a  mandatory  order  and  a  preliminary  injunotion  con- 
sidered. Id. 

17.  The  right  of  a  stockholder  of  a  corporation  to  the  remedy  by  injunction 
against  the  corporation  discussed.  Id. 

18.  An  express  carrier  injured  in  his  business  as  a  freighter,  by  the  action  of  a 
railroad  company,  is  not  entitled  to  relief  by  preliminary  ii^unction.  Id. 

19.  A  court  of  law,  and  not  a  court  of  equity,  has  primary  cognizance  of  the 
question  of  the  right  of  the  railroad  company  carrying  packed  parcels  for  a 
middleman,  who  does  not  own  them,  to  charge  Jiim  with  any  addition,  however 
small,  to  what  would  otherwise  be  the  regular  charge  for  carrying  the  package  in 
mass.  Id. 

20.  The  legal  right  of  the  railroad  company  under  the  last  head  is  not  so  clearly 
deniable  as  to  warrant  the  summary  decision  of  it  against  them  by  a  court  of 
equity.  Id. 

21.  Queere,  whether  an  express  carrier  who  does  not  himself  encroach  on  rights 
of  the  public,  and  who  submits  to  all  necessary  and  proper  rearulations  of  the  rail- 
road company,  cannot,  without  obtaining  a  judgment  at  law,  have  relief  in  equity 
against  such  an  overcharge.  Id. 
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EQUITY— (Continued.) 

22.  An  express  carrier  who  docs  not  submit  or  oflfer  to  submit,  to  such  regula- 
tions, but  insists  on  having  preferential  accommodations  or  facilities  which  could 
not  be  allowed  without  encroachment  on  rights  of  the  railroad  company,  and  of 
the  public,  cannot  be  relieved  before  the  final  hearine.  Id. 

23.  Quccre,  whether  he  can  have  relief  at  the  final  hearing.  It  seems  that  he 
may,  in  cases  in  which  part  of  the  decree  relieving  him  may  be  an  adjudication 
against  his  pretensions,  which  are  unfounded.  Jd, 

ESTRAYS. 

The  city  has  the  right  by  ordinance  to  direct  the  seizing  and  sale  of  estray 
horses.  A  sale  on  the  day  of  its  advertisement  is  not  sufficient  notice  to  the 
owner.    Conier  vs.  Whitney  et  al,,  184. 

EVIDENCE. 

1.  In  an  action  on  the  case  for  the  wrongful  cancelling  of  a  certificate  of  loan, 
and  the  transfer  of  the  loan  to  another  party  without  authority,  the  defendant 
mtfy  be  compelled  under  the  act  of  1798,  to  produce  at  the  trial  the  books  and 
papers  relating  to  the  transaction.   Moelling  vs.  The  Coal  and  Nav.  Co.,  223. 

2.  The  act  of  1798  was  intended  to  accomplish  the  same  purpose  in  a  court  of 
law  as  a  bill  of  discovery  in  equity,  and  should  be  construed  upon  the  same  princi- 
ples. Id, 

3.  The  language  of  Morgan  vs.  WaUon,  2  Whart.  10,  roust  be  considered  as 
applied  only  to  a  case  of  such  tort  as  involves  penalty  or  forfeiture.  Id. 

4.  The  act  of  1869  disaualifies  a  party  as  a  witness  when  the  other  party  is  dead, 
although  he  would  not  nave  been  disqualified  prior  to  tliat  act  Sheetz  et  al.  vs. 
ManbeH,  188. 

6.  In  an  action  for  damages  for  wrongftil  dismissal  of  a  plaintiff  who  is  called 
as  a  witness,  the  defendants  may  cross-examine  him  as  to  whether  he  faithfully 
performed  his  duties.   Henderson  vs.  The  Hydraulic  Works,  100. 

6.  ^  Facts  brought  out  in  cross-examination,  and  not  explained,  entitle  the  plain- 
tiff in  this  case  to  have  the  nonsuit  taken  off.  Id. 

7.  It  seems  that  the  right  of  cross-examination  is  co-extensive  with  the  testi- 
mony in  chief  as  a  whole.  Id. 

8.  Claimants  are  not  competent  though  not  objected  to,  as  witnesses  before 
auditors  in  distribution  of  intestate's  estate.    Youn6*s  Estate^  348. 

9.  The  record  of  the  discharge  of  an  insolvent  Is  not  conclusive  evidence  that 
notice  was  given  of  the  hearing  of  creditors.   Berens  vs.  Raschy  46. 

10.  A  party  who  appears  by  other  testimony  to  be  adverse,  is  not  competent 
where  the  other  party  is  dead.   Leech  vs.  Bonsall.  204. 

11.  The  record  of  a  suit  in  the  District  Court  snowing  the  amount  in  the  hands 
of  the  garnishee  will  be  received  in  evidence  in  the  Court  of  Common  Pleas  in 
another  attachment  against  the  same  garnishee.  Hani  on  vs.  Bibley^  517. 

12.  A  defendant  in  a  foreign  attachment  may  testify  to  the  value  of  the  goods  in 
the  hands  of  the  garnishee.   Moore  vs.  Thompson,  164. 

See  Partnership,  11, 12.  Life  Insurance,  5.  Attorney,  6. 

Insolvent.    Letters  Rogatory.    Deposition.    Mortgage,  6. 
Warrant  of  Arrest.  4.  New  Trial,  3,  4,  5. 

EXECUTION. 

1.  Where  a  levy  has  been  made  under  a  /!.  /a.,  and  the  goods  are  claimed  by  a 
third  person,  and  an  issue  is  pending  under  the  sherifl^s  interpleader  act,  an 
alias  fi.  fa.  is  erroneous,  and  will  be  set  aside.   Bums  vs.  Toner^  37. 

2.  A  defendant,  whose  lands  have  been  extended  and  delivered  to  plaintifi^  inay, 
on  filing  an  affidavit  of  facts  showing  a  prima  facie  satisfaction  of  the  debt,  nave' a 
scire  facias  ad  computandum  et  rehabendum  terram,   ScofUld  vs.  Harbeson,  38. 

See  Sheriff,  1,  2,  4,  5. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  One  co-executor  cannot  release  a  debtor,  for  a  deposit  made  in  the  names  of 
both  executors.   Executors  of  Williams  vs.  De  Haven^  173. 

2.  After  twenty  years  it  is  the  presumption  that  an  administrator's  account  is 
duly  settled,  and  the  burden  of  proof  is  on  the  complainant  to  overthrow  this  pre- 
sumption.  Bently*s  Estate^  344. 

3.  Where  an  administrator  had  embezzled  personal  assets,  and  real  estate  was 
sold  to  pay  debts,  sureties  on  administration  bond  are  liable  to  tlie  heirs  in  an 
action  on  the  bond.    Comm.  vs.  AViV,  140. 

4.  The  Orphans'  Court  cannot,  upon  petition  of  the  administrator  d.  b.  n,,  grant 
a  citation  upon  the  removed  administrator  to  forthwith  hand  over  all  properties  of 
the  estate.  Bradley*s  Estate,  327. 
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EXECUTORS  AND  ADMINISTRATORS— (Continued.) 
It  may  compel  him  to  file  an  account.  Id, 

5.  Since  the  act  of  April  8, 1871,  a  foreign  execator  can  transfer  stock,  and  the 
company  is  not  obliged  to  see  that  the  will  gives  the  executor  the  power  to  assign 
or  oispose  of  the  stocks ;  it  is  to  be  presumed  that  it  does.  Williams  vs.  Jiail' 
road  (A).,  298. 

6.  An  executor  haring  a  naked  authority  to  sell  real  estate  is  not  chargeable 
with  a  failure  to  collect  rents.   This  is  not  part  of  his  duty.   Myers'  Estate^  310. 

7.  The  law  defines  clearly  the  instances  in  which  an  administrator  can  make 
application  for  sale  of  real  estate.   BrennHock's  Esl  itCy  324. 

8.  In  idl  cases  administrators  should  file  an  account.    Cunningham's  Estate,  308. 

EXEMPTION. 

1.  Defendant  is  entitled  to  claim  exemption  under  an  attachment  execution. 
Ashton  vs.  GlctsSf  510. 

2.  A  widow  electing  to  take  her  $300  exemption  out  of  real  estate  should  pro- 
ceed according  to  the  act  of  November  27,  1865. 

EXPRESS  COMPANY.  See  Equity,  15  to  23.  Common  Cabrier,  2,  3. 

F.URMOUNT  PARK. 

A  jury  in  assessing  damages  for  taking  land  for  Fairmount  Park,  may  consider 

the  advantages  accruing  to  the  owner  irom  the  portion  of  his  land  not  taken. 

In  re  Damaaes  Fairmount  Park,  553. 
The  act  of  June  15^  1871,  does  not  affect  this  question.  Id, 
A  partition  by  amicable  action  or  conveyance  after  the  taking  by  the  park, 

does  not  alter  the  stattu  of  the  party  claimant.  Id. 

FORGED  INSTRUMENTS. 

1  The  act  of  April  5,  1849,  relative  to  the  recovery  of  money  paid  on  a  forged 
instrument,  was  not  intendea  to  relieve  a  bonk  from  the  consequences  of  negli- 
gence in  paying  a  forged  check  of  a  depositor,  where  the  p|arty  receiving  the 
money  has,  before  notice  of  the  forgerv,  innocently  changed  his  condition  on  the 
faith  of  the  bank's  action.  Com  Ex.  Nat.  Bank  vs.  Nat,  Bank  of  the  liepub..  133. 

2.  In  an  action  to  recover  back  money  paid  on  a  forged  bill  or  foiled  inaorse- 
ment,  it  is  in  general  no  defence  that  the  person  paying  was  negligent  in  not 
detecting  the  forgery.  What  the  relative  rights  of  the  parties  would  have  been, 
if  the  person  receiving  the  money  had  been  a  mere  agent  for  collection,  and  had 
paid  it  over  to  his  principal  before  notice,  not  decided  in  this  case.  The  Bank  vs. 
Chambers,  129. 

3.  The  act  of  5th  April,  1849,  Pnrdon,  159,  commented  on.  Id, 
FRAUD. 

1.  A  decree  of  the  United  States  Circuit  Court,  restraining  a  party  from  pro- 
ceeding in  the  State  court,  to  collect  a  judgment  against  the  bankrupt's  estate^ 
the  judgment  having  been  obtained  upon  a  note  drawn  by  the  plaintiffs,  on  which 
said  bankrupt  was  the  last  indorser,  cannot  prevent*  the  plaintiff  from  proceeding 
against  the  defendant  ex  delicto  in  the  district  court,  on  account  of  his  fraudulent 
appropriation  and  embezzlement  of  the  proceeds  of  said  note.  Sorter  vs.  Har- 
A»n,63. 

2.  The  pendency  of  proceedings  in  bankruptcy^  against  the  defendant,  does  not 
suspend  proceedings  against  him  in  this  court  for  fraud  or  embezzlement,  snch 
debts  being  expressly  excepted  from  the  operation  of  the  act  of  Congress.  Id. 

See  Warrant  of  Arrest. 

GARNISHEE. 

1.  The  plaintiff  having  a  judgment  against  Richard  Johnson  issued  an  attach- 
ment execution,  which  was  served  upon  the  garnishees.  The  garnishees  were 
indebted  to  the  defendant,  whose  real  name,  however,  was  Richard  H.  Johnsen. 
After  service  of  the  attachment  the  garnishees  paid  tne  money  to  the  defendant. 
ffeld.  that  they  were  not  relieved  tVom  responsibility  to  the  plaintiff  by  reason  of 
the  alleged  misnomer  of  the  garnishee  in  the  writ.   Paul  vs.  Johnson,  32. 

2.  A  general  judgment  against  a  garnishee  for  want  of  an  appearance  stricken 
off  as  informal.   Mawson  vs.  Ooldstonej  30. 

3.  Where  there  has  been  a  judjyptient  for  defendant  in  an  attachment  execution, 
it  necessarily  discharges  the  garnishee.    Commercial  Co.  vs.  Conrad,  24. 

41 
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GBOUND-RENT.   See  MOWKT . 

Presumption  of  apportionment  of  a  nronnd-rent  does  not  arise  because  a  part 
owner  pays  the  whole,  the  ground-rent  landlord  has  a  right  to  consider  the  party 
paying  as  agent  for  parties  concerned.  Brovm's  Petition,  548. 

GUAEDIAN. 

A  guardian,  as  long  as  he  renndna  therigtitfbl  bailiff  of  the  pfrepertf,is  entitled 
to  reasonable  aliowanoes  as  a  trustee.   MeNickle  ts.  Henry,  243. 

A  trustee  should  keep  up  insurances  yrhich  were  on  the  property  when  it  came 
into  his  hands*  Id, 

GUARDIANS  OF  THE  POOR.  See  City  of  Philadelphia,  14.  . 
HUSBAND  AND  WIFE.  See  DivoBCK.  Mabbibd  Womah. 

INSURANCE,  FIRE. 

1.  Plaintiffii  paid  defendant  as  agent  of  an  insurance  company  a  premium  o. 
$99,  which  was  not  paid  over  to  the  company,  and  a  fire  occurring,  ttie  plaintiffs 
compromised,  taidng  $274.12  less  than  the  adjusted  loss :  Held,  that  the  aifi*erence 
could  not  be  recovered  firom  the  agent,  but  that  the  $99  was  evidently  not  em- 
braced in  the  settlement   Haight  et  ai,  vs.  Kremer,  50. 

2.  A  contract  of  reinsurance  is  a  contract  of  indemnity,  and  the  reinsured  ma^ 
fo  into  equi^as  sooa  as  the  claim  arises  upon  him,  without  waiting  to  pi^  the  origi- 
nal insured.  Safe  DepowU  Cb,  vs.  Insttrance  Co.,  292. 

INSURANCE,  LIFE.  See  Plramko.  SeoU  vs.  IiuuroMce  Co.,  266. 

1.  The  relation  of  father  and  90s  is  sufficient  to  establish  an  iniurable  in- 
terest in  the  life  of  the  father.  JCane  vs.  Life  Ini,  Co.,  234. 

2.  A  insured  the  life  of  her  husband  and  subsequently  Joined  him  in  executing 
an  assignment  to  B  in  trust  for  her  husband's  children ;  after  his  death,  A  chal- 
lenged the  right  of  the  trustee  to  the  fund :  Held,  that  the  trustee  was  entitled 
to  it   Bond  vs.  The  Insurance  Co..  149. 

3.  A  voluntary  assignment  wh^ch  does  not  pass  the  legal  title  held  in  this  case 
sufficient  as  an  equitable  transfer.  Id. 

4.  In  a  case  where  the  answers  to  the  interrogatories  accompanying  an  applica- 
tion fbr  a  life  insurance  were  representations  and  not  warranties,  and  in  which 
the  auestion  was,  whether  the  answers  were  made  in  'good  fsaA,  or  falsely  and 
fkauaulently,  the  jury  having  found  a  verdict  for  the  plaintiff  upon  competent 
and  satisfactory  evidence,  the  court  refused  a  new  trial,  although  it  appeared  by 
a  post  mortem  examination  that  the  answers  were  erroneous  in  point  of  fact. 
Scnaible  vs.  Life  Ins.  Co.,.lS6. 

5.  A  photograph,  recognized  and  proved  by  witnesses  to  be  a  correct  and  truth- 
All  representation  of  the  deceased,  at  or  about  the  time  of  the  insurance,  permitted 
to  go  to  the  jury  as  evidence  of  the  physical  appearance  and  condition  of  tha 
assured  at  that  time.  Id, 

INSOLVENT, 

In  an  action  on  an  insolvent's  bond,  the  breaeh  assigned  being  that  the  insol- 
vent did  not  give  the  notice  ^f  hearing  to  his  creditors  required  by  law,  the  record 
ofthe  insolvent's  discharge  is  not  conclusive  evidence  against  Hie  plaintiff  that 
the  insolvent  did  give  suoh  notice.  Berens  vs.  Rasch,  46. 

INTEREST. 

When  income  or  interest  is  bequeaUied  it  begins  to  run  fraoi  the  death  of  the 
testator,  if  the  fund  is  productive  and  the  estate  ft%^  of  debt  Sergeants  EtUUe, 
346. 

ISSUE.  See  Orphans'  Cottbt,  I. 

1.  The  Orphans'  Court  may,  -if  they  see  fit,  disr^ard  the  verdiot  of  ajury  upon 
an  issue  passed  and  awarded  upon  exceptions  to  aa  auditor's  rwaotU  JSSoemater'M 
i:stato,m. 

2.  The  court  of  the  county  in  which  a  transcript  of  the  record  of  a  Jodcment  fVom 
another  county  was  entered  cannot  frame  an  issue  to  test  the  validi^  of  the 
Judgment  The  court  of  the  county  in  which  it  was  ori^jially  entered  has  this 
power.    Gordon*s  Instate,  350. 

3.  If  the  affidavit  is  sufficient  the  requirement  for  an  issue  becomes  m  matter  of 
right  Id. 

4.  A  demand  for  an  issue  before  a  jury  need  not  be  allowed  an  auditor  un- 
less there  are  sufficient  avenuents  to  establish  the  fact  HilTs  JEMaU,  355. 
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JUDGMENT,    MoBTOAGB  Bonds,  8.  Garnibhbb,  2,  S.  Osphahs'  Cotbt,  1. 
Gabkisksb,  2, 8.  Fka.iu>,  I. 

JURY. 

1.  A  Juror  is  qualified,  who  states  that  he  will  try  the  case  impartially  npo»  tiie 
evidence,  and  that  alone.    Comm.  vs.  Morrow.  588. 

2.  A  challenge  to  the  fkvor  allowed  in  a  civil  suit.  BoUeatt  vs.  Life^Jiu^  Cq,,  218. 
See  New  Tbial,  6.  Cmmiwal  Law,  13. 

LANDLORD  AND  TENANT. 

1.  It  was  stipulated  that  a  surety  for  payment  of  rent  should  have  notice  of  teii- 
aat^  deflbiilt :  Jitldy  that  wf  thowt  such  aoftiee,  svit  cibuld  not  be  maintained  against 
the  surtty.  Hillary  ts.  IUm,  139. 

2.  A  parol  lease  of  her  property  for  a  year  a  married  woman  is  binding  upon 
her,  where  she  has  received  a  valuable  consideration  for  it  in  advance  and  aop 
oepted  the  rent  as  it  fell  due.    Welsh  vs.  OaU^^  154. 

8.  Where  a  lease  provided  that  the  tenants,  the  city,  shodld  pay  all  taxes,  and 
afterwards  the  Legislature  exempted  the  property  from  taxation,  as  long  as  used 
for  charitable  purposes :  Beld^  that  the  city  was  still  liable  to  i>ay  the  amount  of 
the  taxes  to  the  landlord ;  the  act  being  passed  for  the  benefit  of  the  charitable 
•ociety  and  not  for  the  citj.    German  Soc.  vs.  The  CUy,  245. 

4.  Kent  for  store  occupied  by  bankrupt,  and  subsequently  by  his  as8i|pee,  and 
where  there  were  sufficient  goods  to  satisff  rent  on  distress,  should  be  paid  in  full 
by  assignee  up  to  the  time  of  the  surrenoer  of  the  property.  Longttreth  vs.  Pen- 
nock,  394. 

5.  A  suretT  upon  an  ordinary  lease  eontinning  fh>m  year  to  year,  gave  three 
months'  notice  m  writing  to  the  landlord,  that  at  the  expiration  of  tne  then  cur- 
rent year  he  would  no  longer  be  responsible  for  the  rent :  Held,  that  at  the 
expiration  of  that  year  he  w«a  diachaiged  from  any  farther  liability.  H,  DuU- 
ver*$  EttaU,  302. 

LEGACY.  8ee  IirrERCST.  Decvi>bnt,  7. 

When  a  specific  legacy  it  to  be  treated  as  a  general  legacy.  Bchott  ts.  SchoWs 
ExectUoTi,  255. 

Where  under  a  particular  clause  a  legacy  is  given  contingent  upon  an  event 
bappenhig  either  before  or  at  the  period  fixed  for  the  distribution  of  the  seneral 
assets,  the  general  intent  that  the  aistribution  of  the  estate  shall  not  be  made  until 
an  ascertained  time,  will  override  the  particular  clause  so  as  to  def^r  the  payment, 
and  perhaps  the  vesting  of  the  legacv,  until  the  distribution  of  the  estate,  and  thia 
principle  applies  to  a  specific  aa  well  as  to  a  general  legacy.  Id, 

LEGISLATURE.  See  OoXBTlTUTiOKAL  Law.  Cobfobatiok,  6, 7* 

LETTERS  ROGATORY. 

Depositions  taken  by  a  foreign  tribunal  under  letters  rogatoiy  inued  by  th 
court  will  not  be  rejected  bteanae  it  appears  that  the  plaintiff's  attorney  attended 
at  the  taking  of  the  depositions,  it  appearing  that  such  attendance  was  in  oonform- 
ity  to  the  usual  course  of  praoedure  of  the  foreign  tribuoal  in  siieh  eases.  JTeuA- 
Hnff  TS.  JM>erwMm,  160. 

LIMITATION  OF  ACTION. 

1.  W  here  an  officer  of  the  United  States  paid  a  draft  upon  a  foi*ged  signature^  and 
more  than  six  years  afterwards  suit  was  brought  lo  recover  the  same  from  the 
banker  who  had  innoeentlT  eoUeeted  the  same :  JTsM^the  action  not  lo  b«  sus- 
tained.   United  Statet  vs.  O>oke  A  Co,,  468. 

2.  The  statute  of  limitatlona  is  a  good  plea  in  bar  of  an  action  upon  stock  which 
has  been  forfeited  over  six  years  for  non-paynettt  eif  assessment,  Whetkam  vs. 
Canal  and  Railroad  Co,,  284. 

LUNATIC.  See  Pajltkxbship,  4. 

MALICIOUS  PROSECUTION. 

An  action  for  a  malicious  prosecution  will  lie  against  a  corporation  aggregate. 
FenUm  ts.  The  Sewing  Machine  Co,,  189. 

To  maintain  such  an  action  it  is  not  necessary  to  show  an  express  authority  from 
the  corporation  to  its  agents  to  institute  the  prosecution  and  carry  it  on.  It  is  suf- 
ficient if  the  evidence  shows  that  the  prosecution  was  commenced  and  carried  on 
b^  a^nts  of  the  corporation,  in  its  inters  and  for  Its  benefit,  and  that  they  acted 
within  the  scope  of  the  authority  oonferred  upon  them  by  the  corporation.  Id, 
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MANDAMUS. 

The  retura  to  a  mandamus  most  be  "  certain  to  a  certain  intent  in  generaL'' 
Comm  vs.  Hancock^  635. 

MIKE. 

The  owner  of  an  upper  mine  must  use  reasonable  diligence  to  prevent  the  flow 
of  water  from  his  mine  into  a  lower  mine.  The  maxim  sic  utebb  tuo  it 
ALIENUM  NON  1/EDAS,  applies  to  tach  a  case.  The  Coal  and  Iron  Co,  vs.  Gorrdl, 
247. 

MINOR, 

The  court  will  not  order  the  sale  of  real  estate  of  a  minor  where  there  is  a 
doubt  as  to  his  title,  as  it  might  deter  bidders  and  sacrifice  the  property.  Moore's 
EstaU,  326. 

MISNOMER.  See  Oabnishbb,  1. 

MARRIED  WOMAN. 

1.  A  married  woman  cannot  carrjr  on  an  action  in  her  husband's  name  and  her 
own  for  a  tort  to  herself  without  his  consent  and  against  his  wishes,  dark  <tnd 
Wife  vs.  Koch,  109. 

2.  Where  a  creditor  under  a  jud^ent  against  his  debtor  has  levied  upon  real 
estate  which  is  claimed  bv  his  wife,  or  by  one  who  was  his  wife  at  the  time  the 
property  was  acquired,  ana  where  the  creditor  in  his  answer  denies  the  title  set  up 
oy  the  wife,  he  will  not  be  enjoined  from  proceeding  with  his  execution  and  sell- 
ing the  property  as  the  husband's  property.   Shusier  vs.  Bennett^  208. 

3.  A  creaitor  who  denies  in  his  answer  a  married  woman's  title  to  real  estate, 
and  alleges  that  the  pro])erty  belongs  to  her  husband,  will  not  be  enjoined  from 
levying  on  it  and  selling  it  as  the  husband's  property.  Under  such  circumstances 
a  court  of  equity  will  not  investigate  the  title,  but  leave  the  parties  to  contest  it  at 
law.   Djfer  vs.  The  Bank,  159. 

4.  A  parol  lease  for  a  year  is  binding  upon  a  married  woman,  where  she  received 
a  valuable  consideration  for  it  in  advance,  and  the  rent  as  it  fell  due.  WeUh  vs. 
Oatea,  154. 

5.  A  married  woman  cannot  be  legally  clothed  with  the  title  to  land,  when  she 
has  the  control  ot  no  means  and  no  credit  which  are  exclusive  of  her  husband's 
rights.    Marburger  vs.  Spohn,  612. 

See  Tbust  and  Tbusteb,  2,  6. 

MECHANICS'  LIEN. 

1.  After  a  fci.fa.  has  been  issued  on  a  mechanics'  lien,  defendant  cannot  enter 
security  in  the  usual  Jorm  under  the  act  ot  1868,  and  ask  the  court  to  quash  the 
writ   Hood  vs.  The  Building  Astoeiaiion,  105. 

2.  The  court  will  not  approve  of  the  security,  unless  the  issuing  of  the  set.  fa,  is 
recited  in  the  bond,  and  it  contains  a  warrant  of  attorney  for  entering  judgment 
for  the  amount  that  shall  be  found  due  with  interest  and  costs.  Id, 

3.  Plaintiffs  upon  staying  their  writs  of  lev,  fa,  paid  sheriff  his  costs:  ffeld,  that 
they  could  not  recover  this  from  the  Aind  for  distribution.  Boyd  vs.  Mote,  118. 

4.  Materials  furnished  upon  the  credit  of  the  buildings  must  not  exceed  more 
than  could  reasonably  be  used  in  their  construction.  Id. 

5.  Houses  put  up  in  blocks  of  two  each,  there  should  be  a  lien  filed  against  each 
block.  Id, 

6.  An  assi^ment  for  the  benefit  of  creditors  does  not  prevent  the  filing  of  a 
mechanics'  ben  for  alterations  under  the  act  of  1868.  Crump  vs.  GUI  and 
Wife^Xn, 

7.  The  assignee  is  not  a   purchaser  "  within  the  meaning  of  the  act  Id, 

8.  A  recovery  cannot  be  had  upon  a  note  given  for  the  balance  of  plaintiff's 
claim  which  plaintiff  had  just  released  in  a  deed  of  composition  with  other 
creditors.    Callahan  vs.  Ackley.  99. 

9.  A  release  of  lien  under  seal,  exeeuted  on  a  promise  to  pay  the  money,  is  void 
fbr  failure  of  consideration,  upon  proof  of  the  £scts  before  the  auditor.  Benson  vs. 
Mole,  66. 

10.  One  apportioned  mechanics'  claim  can  be  filed  against  two  blocks  of  houses 
fronting  on  aifferent  streets,  where  the  rear  ends  extend  to  and  are  bounded  by  a 
three  feet  wide  alle^  common  to  both.  Allen  vs.  Ftt-s^riek,  142. 

11.  A  lease  provided  that  the  lessee  should  repair  the  premises  at  his  own 
expense,  and  make  alterations  to  fit  it  for  a  hotel  :  Meld,  that  this  was  a  suffi- 
cient wbitten  consent  under  the  act  of  August  1^  186d|  to  authorize  filing  of 
lien  for  work  done  for  lessee.  Avhos  vs.  Clare,  35. 
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MECHANICS'  LIEN— (Continued.) 

12.  A  patentee  haying  contracted  to  put  up  a  patent  elevator  in  a  hotel,  em- 
ployed plaintiffs  to  do  the  work  and  furnish  the  materials.  The  elevator  was 
found  unsuitable  and  was  not  finished :  Held,  that  plaintiffs  had  no  lien  on  the 
buildinff,  but  must  look  to  the  patentee  who  employed  them.  KUson  vs.  Crump ,  41. 

13.  Those  who  furnish  work  for  a  building,  whether  with  or  without  material, 
must  inquire  whether  they  are  engaged  by  the  general  contractor  for  erection,  or 
by  one  who  has  specially  contracted  with  the  owner  to  fhmish  tiie  kind  of  work 
called  for.  If  by  the  latter,  they  can  have  no  recourse  to  the  building,  except  that 
which  a  claim  filed  in  his  name  and  ri^ht  may  give  them.  Id, 

14.  An  agreement  among  lien  creditors  in  r^pard  to  purchase  of  dofiendant's 
property  at  sheriff's  sale,  does  not  discharge  defendant's  liability  to  the  ci'editors. 
Allen  vs.  Jtafsnyder,  199. 


A  ground-rent  reserved  in  "  lawM  silver  money  of  the  United  States,  each 
dollar  weighing  17  dwt  6  grs.,  at  the  leait^"  can  be  paid  in  gold  coin.  Morris  vs. 
Bancroft,  277. 
See  HoBTOAOB,  5. 

MORTGAGE. 

1.  An  assignment  of  mortgage  being  recorded  under  the  act  of  April  9, 1849,  is 
notice  to  subsequent  purchasers.   Netae  vs.  Pennypacker,  86. 

2.  Neide  purchased  a  mortgage  from  Fox,  who  was  acting  as  agent  under  letter 
of  attorney  f^om  the  mortgagee.   Fox  was  a  conveyancer  and  was  usuoUv  em- 

^  ployed  by  Neide  in  such  matters.  Neide  had  his  assignment  recorded  and  then 
left  it  ana  the  mortgage  in  the  hands  of  Fox  to  keep  for  him.  Fox  fraudulently 
claiming  to  still  act  under  the  letter  of  attorney  from  the  mortgagee,  assigned  and 
deliver^  the  mortgage  to  Pepper  and  absconaed  with  the  proceeds :  Semble-— The 
act  of  Neide  in  leaving  the  mortgage  and  letter  of  attomejr  in  Fox's  hands,  was 
not.  under  the  circumstances,  such  negligence  as  forfeited  his  tide  or  postponed  it 
to  Fepper's.  Id, 

3.  In  an  action  for  not  entering  satisfaction  on  a  mortgage,  the  jury  may  and 
should  consider  whether  the  refusal  to  satisfy  the  mortgage  was  w'anton  and 
oppressive  or  the  result  of  an  honest  doubt  ffaubert  vs.  Haworth,  123. 

4.  An  entry  of  satisfaction  of  a  morU^e  by  the  recorder  on  a  certificate  from 
the  District  (%urt  that  the  Judgment  haabeen  satisfied,  does  not  discharge  the  lien 
of  the  mortgage,  where  the  judgment  had  not  been  satisfied  by  the  assignees  of 
record  of  the  mortgagee,  but  by  the  plaintiffs  in  *the  judgment,  who  were  the 
original  morti^agees.   Leech  vs.  Bonsall,  204. 

5.  The  holder  of  real  estate  subject  to  a  mortgage  is  bound  only  to  the  condition 
stated  in  the  recital  contained  in  the  mortgage.  A  mortgage  recited  ''lawful 
money,"  the  bond  was  for  ''lawful  silver  money;"  HeUL,  payable  in  lawful 
money  of  any  description.   In  re  EaqU  Beneficial  AaocuUion,  505. 

6.  where  a  mortgage  is  satisfied  by  payment  and  receipt  indorsed,  parol  evi- 
dence of  any  agreement  oontradicting  tne  receipt  not  admissible.  In  re  H,  M. 
Dunham,  47 1, 

7.  Plaintiff  being  holder  of  second  mortgage  that  was  not  the  next  lien,  is  not 
entitled  to  an  assignment  of  first  mortgage  upon  payment  of  it  in  full.  Bishop  vs; 
Ogden,  524. 

ilOBTGAGE  BONDS. 

1.  A  master  cannot  go  behind  the  decree  of  foreclosure  in  distributing  a  fund 
raised  by  the  sale.  He  must  distribute  it  to  the  parties  entitied  under  the  decree. 
Bice  vs.  The  Iron  Co.,  294. 

2.  Where  there  is  no  residue  after  the  bondholders  and  lien  creditors  are  satis- 
fied, stockholders  have  no  interests  that  need  consideration.  Id. 

8.  The  master  should  consider  and  settie  the  tities  of  adverse  claimants  to 
bonds.  Id. 

4.  A  mortgage  made  to  secure  the  payment  of  certain  bonds  is  made  for  the 
benefit  of  the  bondholders  only,  and  no  one  can  have  an  interest  in  the  mortgage 
except  as  a  bondholder.  Id. 

5.  Creditors  cannot  inquire  into  the  good  faith  of  a  transaction  by  the  company, 
unless  it  covers  a  fraud  intended  to  affect  them.  Id. 

6.  Where  bonds  are  pledged  as  collateral,  the  holders  have  a  right  to  receive 
the  full  amount  of  the  bonds,  and  not  only  the  face  of  their  claims  with  interest, 
unless  subsequent  creditors  can  show  a  resulting  interest  in  their  debtor.  The 
holders  must  oe  left  to  account  to  their  principal  for  any  balance  that  may  be  over 
the  amount  due  to  themselves.  Id. 
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MOETGAGE  BONDS— (Continued.) 

7.  A  bond  of  this  character^  Ihovgh  not  a  taohnically  Mgotiable  paper,  U  prae- 
tically  BO  for  all  purpoeea  of  oommeroe.  They  ytm  by  den^ery,  and  may  be  sued 
by  the  holder  in  nls  own  name.  The  burden  of  proof,  therefbre,  is  upon  the  party 
-who  allies  thai  they  were  not  reeeif  ed  in  the  ocdinary  coane  of  trade,  and  for  a 
valuable  consideration.  Id, 

8.  An  auditor  has  no  power  to  open  or  ael  aside  a  Judgnwaiw  To  him  H  Sa  con- 
cluflive,  and  if  creditors  would  attack  it^  they  moat  reeort  to  the  proper  eourt  for 
that  purpose,  /d. 

MUNICIPAL  CLAIM.  See CiTT Of  Phcladblphia^ 17. 

ITAVIGABLE  WATERS. 

1.  The  Federal  Court  will  not  enjoin  the  erection  of  a  bridse  oyer  the  Bariiaa 
river  authorised  by  an  act  of  the  New  Jersey  Legislature,  altnough  it  may  com- 
pletely  inteeeept  navigation,  ereept  ai  aeoommodated  by  draws,  where  Congress 
has  not  le«nbilated  on  &e  suli^eet*  Jkuton^  vs.  Th4  Maift^md  475. 

2.  The  Federal  Courts  cannot  be  called  on  to  prevent  a  wrong  reeoltiiig  from 
the  exercise  of  the  power  of  a  State  to  erect  bridges  over  its  ewn  navigable  streams, 
until  Congress  has  taken  the  initiative  by  ena^ing  a  commercial  refidalioii  with 
which  the  exercise  of  such  a  power  ii  inoenaisteni.  Id% 

NEGLIGENCE. 

1.  An  emplover  is  bomd  to  frimish  to  persons  In  his  employ  proper  aad  saib 
machinery,  tools  and  implements,  to  work  with,  and  is  responsiole  for  injuries 
resulting  from  nei^igence  in  not  doing  so.  Mutten  vs.  ^<tmihip  Co.,  16. 

2.  A  head  stevedore  employed  in  unloading  a  carj^o  is  fellow-servani  with  a 
stevedore  employed  under  him,  within  the  rule  which  exempts  the  emfdoyer 
from  responsibihty  for  an  ii^uiy  snifered  by  a  servant  from  tne  negligence  or 
carelessness  of  a  fellow-servant.  Id, 

8.  Where  there  is  no  dispute  about  the  fhcts.  alleffed  to  constitute  contributing 
negligence,  the  court  may  say  as  a  question  of  law  wnether  they  amount  to  n^h- 
geaee  or  not   QramHeh  vs.  BaUroad  Co,,  7S. 

4.  The  act  by  plaintiff's  servant  of  driving  a  loaded  cart  across  the  track  of 
defendants,  at  a  point  where  the  ground  was  soft  and  heavy,  and  without  any 
plankinff  or  other  means  of  surmounting  the  rails,  which  pn^ected  above  the 
ground.  In  consequence  of  which  it  became  fost,  and  was  strucc  by  defondhmts' 
train,  toough  the  plaint!^  had  a  right  to  cross  tlkere,  was  in  itself  negligence  and 
barred  recovery.  Id, 

5.  Plaintiff,  while  repairing  a  public  bridge^  placed  planks  in  such  a  position  as 
to  be  thrown  down  by  a  passins  vehicle ;  defendant  in  driving  aeroas  the  bridge 
threw  them  down  ana  injured  plaintiff:  Held,  not  liable.   Pryor  vs.  Vaier,  95. 

6.  In  an  action  against  the  city  for  damages  from  a  sewer,  where  there  was 
evidence  that  the  city  remedied  the  defeet  as  soon  as  notified,  and  that  it  was  in 
part  occasioned  by  the  improper  construction  of  jplaintiff 's  vault  the  verdict  will 
not  be  set  aside  as  being  against  the  evidence.    dfabrylewitM  vs.  TIU  OUy^  27L 

See  City  op  Philadelphia,  19.  Forobd  Ikstkuments. 

MEGOTIABILITY.  Mortgagb  Bonds,  7. 

NEW  TRIAL.    See  Life  Insctbancb,  4. 

1.  A  new  trial  will  not  be  granted  on  the  nomnd  of  counsel's  absence,  unle« 
there  be  some  evidence  of  merits  presented.   ProwaUain  vs.  ToimMnd,  tSA, 

2.  A  new  trial  will  not  be  granted  on  the  ground  of  absence  of  counsel  at  the 
trial,  unless  it  is  shown  clearly  that  a  different  aspect  would  have  been  presented 
if  counsel  had  been  present  Brock  vs.  Hiehardton.  233. 

3.  Where  a  party  was  taken  entirely  by  surprise  oy  an  unexpected  attack  upon 
■  tiie  character  of  one  of  his  most  Important  witnesses,  which  attack  was  made  in 

the  absence  of  the  witness,  and  near  the  close  of  the  trial,  when  there  was  no 
opportunity  to  repel  it,  a  new  trial  was  granted  on  that  aooouat  BiMhojf  vs. 
imman,  112. 

4.  Where  the  plaintiff's  statements  as  a  witness  were  corroborated  to  a  certain 
extent  by  pa{>eni  which  he  produced,  signed  the  defendant,  and  the  delbndant 
was  not  examined  himself,  and  offered  no  evidence,  the  jury  having  found  a  ver- 
dict for  the  defendant,  a  new  trial  was  ordered.  MachetU  vs.  Leuig,  1S2. 

5.  Where  it  appeared  that  a  witness  of  the  party  who  obtained  the  verdict  con- 
versed with  one  of  the  Jurors  during  the  progress  of  the  trial  relative  to  matter* 
connected  with  the  case,  and  that  the  same  Juror  after  the  jury  had  retired  aiada 


INDEX. 


M7 


NEW  TRIAWContinned.) 

•totementa  to  fais  fellows  of  ftwto  rdAting  to  the  contwf<imr  wkieh  wm  not  in 
tridence  on  the  trial,  a  new  trial  wm  granted.  Simpnon      Kent,  SO. 

6.  After  verdict  the  exceptant,  on  a  motion  for  a  new  trial,  is  confined  to  the 
grmdseferror  assigned  at  the  trial   Gwptr  ^  Abrakamt,  165. 

ORPHAN  ASYLUM. 

MThere  a  mother  after  the  death  of  her  husband,  has  phteed  her  children  under 
the  charge  of  an  orphan  asylum,  dulr  authorised  to  receire  such  children,  upon 
her  death  their  relatives  have  no  rignt  to  interfere  where  there  is  no  failure  of 
duty  on  the  part  of  the  orphan  asylum.   09mm,  vs.  Orphan  Atylum,  571. 

ORPHANS'  CX>URT. 

1.  The  Orphans'  Crart  has  the  power  uson  the  settlement  and  distribution  of 
the  funds -in  the  hands  of  an  executor  or  administrator  to  frame  an  issue  to  deter* 
mine  the  amount  due  on  a  judgment  in  another  court.   GcrdoiCM  EUale^  350. 

2.  The  Oiphans'  Court  nas  no  Jurisdiction  to  entertain  bills  bv  strangers  to 
proceedin|i;8  for  specific  performance  of  decedent's  contract  to  rescind:  such  decrees. 
£€mbU  :  Tiiat  a  purchaser  of  the  legal  title,  for  value,  and  without  notice,  prior 
to  Uie  proceedings  for  specific  perfbrmanoe,  would  not  oe  afieoted  by  them.  Jiaf' 
/eHy's  Estate,  336. 

3.  The  Orphans'  Court  will  not  apportion  commissions  among  executors.  Oaur- 
•   iMtf's  EttaU,  322. 

4.  The  iurisdiotion  of  the  Orphans'  Court  Is  wholly  statutory,  and  the  fiicts  in 
this  case  ao  not  give  it  the  power  to  cprant  a  disoovery.   Gaul^s  Estate^  333. 

5.  A  certiorari  from  Supreme  Court  will  prevent  further  proceedings  on 
attachment  in  Orphans'  Court  Show's  Estate^  347. 

See  iBSVEf  1.  HiNOB. 

PARTNERSHIP. 

1.  When  certain  members  of  a  partnenhip,  who  were  also  members  of  a  previous 
firm  which  was  indebted  to  the  new  firm,  applied  the  assets  of  the  new  firm,  with- 
out the  consent  of  the  partner  therein,  to  the  pajrment  of  the  debt  of  their  previous 
firm,  they  are  in  equity  liable,  i^'n^fy  and  severoUy,  to  their  partner  for  his  share 
of  the  assets  thus  misappropriated.    WetUworth  vs.  Raxgud.  277. 

2.  The  act  of  April  14,  ISSiB*  givine  a  r^edy  at  law  to  parties  who  are  partners  of 
several  firms  agawst  each  other,  did  not  take  away  the  previously  existing  remedy 
in  equity.  Id, 

3.  The  resulting  interest  of  an  Individual  partner  in  an  unsettled  partnership  is 
not  subject  to  attachment  execution ;  aad  an  attaching  creditor  cannot  maintain  a 
bill  in  equity  for  an  account  of  the  partnership  affairs.  Alter  vs.  Brooke^  258. 

4.  The  attachment  execution  does  not  amount  to  a  statutorv  assignment  of  the 
partner's  interest.  The  bill  is  substitutional  and  not  ancillary  to  the  attach- 
ment. Id. 

5.  A  surviving  partner  who  has  become  lunatic  is,  notwithstanding  his  lunacy, 
entitled  by  his  committee  to  the  custody  and  control  of  the  partnersbii)  propertv, 
and  may  sue  for  the  recovery  of  debts  due  to  the  partnership.  Uberoth  vs.  Th4i 
^anJt,  83. 

6.  In  such  suit  the  lunatic  and  his  committee  must  both  be  joined  as  plaintiflb.  Id, 

7.  A,  residing  and  doing  business  in  Philadelphia,  entered  into  a  special  part- 
nership with  B,  C,  and  D,  residents  and  doing  business  in  New  York  city,  for  one 
year ;  the  partnership  continued  thereafter,  but  as  its  renewal  was  not  advertised, 
A,  by  the  New  York  law,  became  a  general  partner  with  the  others.  Guillou  vs. 
Peterson,  225. 

8.  The  other  partners,  contrary  to  the  articles  of  copartnership,  and  without  the 
knowledge  of  A,  went  into  stock  speculations  with  the  trust  funds  of  an  estate  of 
which  B  was  one  of  the  executors,  and  involved  the  estate  in  a  large  loss :  Meld, 
that  a  legatee  of  said  estate  could  not  recover  against  A  for  said  loss.  Id, 

9.  Notes  drawn  by  one  puiner,  in  the  firm  name,  &p|)arently  in  the  course  of 
partnersh^  bneiness,  wiAout  mala  fides  or  actual  knowledge  by  ^e  holder  of 
want  of  authoritv,  or  intended  misapplication,  entitle  the  holder  to  their  allow- 
mnoe  against  the  bankrupt  estate  of  the  firm.   Bush  vs.  Crawford.  392. 

10.  A,  a  member  of  a  partnership,  ofiered  B,  for  indorsement,  his  individual  notes, 
repnreeenting,  however,  that  they  were  to  be  used  for  purposes  of  the  firm.  B  re- 
fhsing  to  indorse  the  same,  A  at  B's  suggestion  substituted  the  firm  notes,  which 
B  indorsed,  and  subsequently  paid  and  became  their  holder :  ffeld,  that  although 
it  appeend  that  the  notes,  after  said  indorsement,  were  used  by  A  to  pay  his 
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PARTNERSHIP— (Continued.) 

separate  indebtedness,  and  in  fraud  of  his  copartners,  B  might  recover  a^inst  the 
firm,  there  being  no  evidence  of  bad  £Eiith  or  actual  knowledge  by  him  of  the 
intended  fraud.  Id, 

11.  The  judgment  recovered  against  a  surviving  partner  is  not  evidence  agamsi 
the  representatives  of  the  deceased  partner,  for  they  toere  no  parties  to  it,  RunkU 
vs.  Phillips,  619. 

12.  In  actions  by  or  against  the  surviving  partner,  the  adverse  party  is  a  com- 
petent witness  under  the  act  of  1869 ;  the  representatives  of  the  deceased  partner 
not  being  parties  to  the  action,  are  not  bound  by  it,  nor  can  the  estate  of  such 
deceased  partner  be  in  any  way  affected  by  the  judgment,  either  for  good  or  for 
ill.  Id. 

JPATENT. 

1.  Where  the  patent  has  expired,  although  an  infringement  is  established,  the 
decree  will  be  for  an  account  only.  Seymour  vs.  Marsh,  Z^, 

2.  A  license  to  use  a  process  ceases  with  the  death  of  the  ori^nal  patent,  and  the 
use  after  the  patent  is  extended  is  an  infringement.  WeiheriU  vs.  The  Zinc  Co,^ 
385. 

Z,  An  exclusive  privilege  to  supply  the  licensor  with  articles  to  be  manu&c- 
tured  upon  a  patented  machine,  under  a  license  described  as  "  personal,"  will  not 
authorize  the  licensee  to  arrange  with  others  for  the  manufacture  and  supply. 
Ilouyhion  vs.  liowley,  288. 

4.  A  patentee  while  in  defendants*  employment  made  certain  experiments  at 
their  expense,  for  the  results  of  which  he  subseouently  obtained  a  patent  Before 
this  a  contract  was  made  between  patentee  and  defendants  for  the  manufacture  for 
defendants  of  a  certain  number  oi  articles  afterwanis  so  patented,  and  the  trains- 
fer  to  defendants  of  the  tools  used  in  their  manufacture :  Hfld,  that  ttom  these 
facts,  a  license  to  the  defendants  to  continue  the  manufacture  after  patent  must  be 
conclusively  presumed.    Chabot  vs.  The  American  BxUlon-hole  Co.,  378. 

5.  Illustrative  drawings  of  conceived  ideas  do  not  constitute  an  invention,  and 
unlejs  followed  up  by  a  seasonable  observance  of  the  requirements  of  the  patent 
laws,  they  can  have  no  effect  upon  a  subsequently  granted  patent  to  another. 
Reeves  vs.  Bridge  Co,,  368. 

6.  The  patent  of  Reeves,  June  17, 1862,  for  improved  columns,  braces,  shafts,  etc., 
is  valid,  id. 

7.  A  manufacturer  of  patented  iron  bars  is  not  liable  as  an  infHnger,  where  the 
bars  are  used  by  others  in  constructing  a  bridge.  Bridge  Co.  vs.  The  Iron  Co..  374. 

8.  The  object  and  effect  of  McDowell  patent  of  April  28,  1863,  the  form  or  con- 
struction, and  mode  of  operation,  differ  essentially  from  those  of  Stuart  &  Wemys' 
patent  for  ''improved  guard-plates  for  stoves/'  dated  May  18,  1868,  and  a  license 
from  McDowell  is  no  defence  to  an  action  for  infringement  of  the  Stuart  &  Wemys' 
patent.   Stuart  vs.  Shaniz,  376. 

9.  A  corporation  mav  hold  and  work  a  patent ;  and  a  grant  of  letters  patent  from 
the  Commonwealth  of  Pennsylvania  incorporating  the  "  Dorsey  Revolving  Har- 
vester Rake  Company,"  will  be  presumed  to  have  been  accepted.  The  Rake  Co. 
YB.M(mshy  395. 

10.  The  grant  of  a  reissue  by  an  acting  commissioner  of  patents  is  valid,  it  is  a 
judicial  act,  and  it  cannot  be  impeached,  except  for  matter  on  its  face,  or  in  a  pro- 
ceeding for  the  purpose.  Id. 

11.  The  purpose  of  a  reissued  patent  considered.  The  original  and  the  reissue 
must  harmonize.  Id, 

12.  Terms  imposed  where  the  patentee  may  be  protected  by  compensation  Id. 

PLEADING. 

1.  A  plea  of  defendant's  bankmptey  should  oonolude  with  a  verification.  Mayer 

T8.Gimbel,  90. 

2.  Special  pleas  to  the  common  counts  in  assumpsit  held  bad  as  amounting  to  the 
general  issue.   Stot^thury  vs.  Insurance  Co.,  210. 

3.  A  plea  inconsistent  with  itself  and  repugnant,  held  bad  on  demurrer.  Id. 

4.  Non  assumpsit  to  the  whole  declaration  and  a  tender  as  to  part  cannot  be 
pleaded  together.    Chew  vs.  Close,  211. 

5.  A  special  plea  which  amounts  to  non  e^  factum,  and  oonolndes  with  a  verifi- 
cation, is  bad.    OaUicott  vs.  Freeman,  209. 

6.  A  conclusion  of  plea  by  a  verification  erroneous,  where  new  matter  is  not 
introduced.   Ellis  vs.  Imperial  Fire  Insurance  Co.,  239. 

7.  Replication  in  confession  and  avoidance  is  bad.  Main  vs.  Bayard,  239. 

8.  Demurrer  to  all  the  counts  of  a  declaration,  where  one  only  is  defective,  over- 
ruled.  Johnson  vs.  Weber,  241. 
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PLEADING— f  Continued.) 

9.  Defendant's  plea  alleged  that  the  insured  had  answered  fklsely  the  interrog- 
atory in  an  application  for  life  insurance,  and  averred  that  he  had  a  certain  disease 
of  the  lungs,  etc.  The  replication  set  forth  that  insured  "  had  no  such  disease,  etc., 
with  which  the  insurers  ought  to  have  been  made  acquainted:"  Held^  A  depart- 
ure ;  plaintiff  allowed  to  amend.   Scott  vs.  Insurance  Co.j  266. 

10.  A  plea  that  plaintiff's  cause  of  action  was,  in  a  former  action  by  the  defend- 
ant against  the  plaintiff,  pleaded  by  the  plaintiff  as  a  set-off,  and  adjudicated  in 
that  action,  is  a  plea  in  bar  and  not  in  abatement.   Palethorp  vs.  WhUaker^  272. 

PKACTICE.  See  Action.  Continuance.  CostS.    Deposition.  Mechanics' 
Lien.  New  Trial.  Replevin.  Service  of  Process.  Sheriff. 

1.  Where  the  plaintiff  issued  successively  a  summons  which  was  returned  **nihil" 
&n  alias  summons  which  was  returned  *^  nihil"  and  a  pluries  summons  which 
was  returned  "  served : "  J7«/cZ,  that  having  filed  a  copy  of  the  instrument  on 
which  his  suit  was  founded,  within  two  weeks  after  the  return  of  t^e  aliasy  he 
was  entitled  to  judgment  for  want  of  an  affidavit  of  defence.  Mclnnts  vs.  SmiUi^ 
222. 

2.  It  is  not  necessary  to  bring  in  as  parties  the  personal  representatives  of  a 
deceased  co-defendant.  The  death  may  be  suggested  of  record,  and  the  action  con- 
tinue against  the  survivor.   Machrtte  vs.  Magety  24. 

3.  A  case  will  not  be  continued  on  account  of  the  absence  of  the  plaintiff,  a 
material  witness,  where  opportunity  has  been  had  to  take  his  depositions.  Smith 
vs.  Cunningham.  96. 

4.  The  duty  of  parties  in  regard  to  the  service  of  subpoenas  and  taking  deposi- 
tions, and  the  cases  in  which  continuance  will  be  granted,  considered.  Id, 

5.  Where  the  ca,  sa.  against  original  defendant  issued  less  than  four  days  before 
the  return  day,  and  there  was  a  return  of  non  est  inventus,  motion  for  an  exoneretur 
on  the  bail  bond  was  refused.    WeUh  and  Wife  vs.  Meadj  261. 

6.  The  practice  of  the  Distric  t  Court  will  be  adopted  by  the  Supreme  Court  at 
Nisi  Prius,  in  thp  absence  of  practice  to  the  contrary  in  the  latter  court  Id, 

7.  A  certiorari  from  the  Supreme  Court  prevents  the  Orphans*  Court  from  pro- 
ceeding with  an  attachment   Sarah  Shaw's  Estate,  347. 

8.  Tne  return  to  mandamus  must  be  certain  to  a  certain  extent  in  general. 
Comm.  vs.  Hancock,  535 

PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE. 

1.  The  fact  that  the  maker  of  a  promissory  note  resides  at  a  different  place  and 
in  a  different  State  from  the  place  at  which  the  note  is  dated  does  not  relieve  the 
holder  from  the  duty  of  demanding  payment  of  the  maker  at  hie  residence ;  and 
his  neglect  to  do  so,  or  to  use  due  diligence  to  do  so,  discharges  the  indorser. 
Browning  vs.  Armstrong,  69. 

2.  Where  the  holder  resided  in  that  part  of  the  city  of  Philadelphia  known  m 
the  old  city,  and  the  indorser  resided  in  Germantown  :*  Held,  that  a  notice  of  non- 
payment sent  to  the  indorser  through  the  United  States  mall,  directed  to  him  at 
German t-own,  was  sufficient.  Id. 

3.  It  is  no  defence  to  an  accommodation  note  that  it  came  into  plaintiff's  hands 
after  maturity,  if  it  came  to  him  from  one  who  acquired  it  for  value  before  matu- 
rity.  Riegel  vs.  Cunningham,  177. 

4.  The  maker  of  a  promissory  note  is  bv  the  form  and  effect  of  his  contract  a 
principal  and  cannot  reduce  his  responsibility  to  the  holder  to  that  of  a  surety,  by 
proof  that  he  made  the  note  f(»r  the  accommodation  of  another  party ^and  that  that 
was  well  known  to  the  holder  at  the  time  he  received  it   Bank  vs.  Frazier,  213. 

5.  Therefore  the  maker  of  a  promissory  note  is  not  dischaYged  from  responsi- 
bility to  the  holder  who  discounted  it  for  another  person,  by  proof  that  the  holder 
knew  that  the  maker  was  an  accommodation  maker,  and  neglected  to  is.<me  an 
execution  upon  a  judgment  which  he  held  as  a  security  for  the  note,  when  notified 
to  do  so  by  the  maker.  Id. 

6.  Defendants  gave  A,  an  employee,  a  note  signed  in  blank.  A  left  their  ser- 
vice, and  four  years  after  transferred  the  note  to  plaintiffs,  by  whom  these  facts 
were  known.   Verdict  for  plaintiffs  set  aside.   Snyder  vs.  Armstrong,  146. 

7.  A  note  given  for  claim,  released  by  dee<l  of  composition,  is  fraudalent  and  no 
recovery  can  be  had  on  it    Callahan  vs.  Ackley,  99. 

See  Pabtnbbship,  9.  Decedent,  2. 

PEOTHONOTARY. 

The  court  will  not  hold  the  prothonotary  to  bail  for  misfeasance  in  respect  to  the 
election  returns,  except  upon  complaint  made  in  the  usual  manner.  In  re  Tlie 
Prothonotary,  492 
See  Costs,  3. 
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RAILROAD. 

1.  An  appeal  mar  be  taken  from  the  report  of  viewers  under  the  act  of  Feb- 
ruary 19j  1849,  in  all  cases  where  the  charter  of  the  railroad  couipany  is  subject  to 
the  provision  of  that  act.   Lodge  vs.  RaUroad  Co..  643. 

The  verdict  of  the  jury  of  view  neerl  not  be  itemized.  Id, 
An  excessive  verdict  will  be  reduced.  Id. 

2.  The  charter  of  a  railroad  company  authorized  them  to  char^  certain  limited 
rates  of  toll  to  others  for  passage  over  the  rails ;  but  did  not  limit  their  charg^  for 
transportation  by  themselves.  The  absence  of  a  limitation  of  the  latter  charge  did 
not  enable  them,  as  common  carriers,  to  make  unreasonable  charges.  Ccmbloss  vs. 
RaUroad  Co.,  411. 

3.  A  statutory  limitation  of  a  railroad  companv's  charges  impliedly  excludes, 
within  the  limit,  any  question  of  their  unreasonaoleness,  unless  rebates  from  the 
maximum,  or  auditions  to,  or  rebates  from  any  lower  established  rates,  are  sya- 
temalically  unequal.  Here  equality  is  understood  in  a  relative  sense,  as  importing 
that,  under  like  circumstances,  a  like  rate,  according  to  weight  or  bulk,  is 
charged  to  all  persons  for  the  carriage  of  goods  which  are  of  like  descriptions  for 
purposes  of  transportation.  Occasional  inequality,  even  though  preferential^  is 
not  always  necessarily  unreasonable.  But  systematic  relative  inequality  cannot 
be  reasonable.  Id, 

4.  The  absolute  monopoly  of  such  a  company,  as  owner  of  the  road,  includes 
only  the  profit  from  tolls  properly  so  called.  Id. 

6.  Any  further  monopoly  is  founded  only  in  the  great  relative  necessity,  that, 
for  the  security  of  persons  and  property,  a  railroad  company  should  have  exclu- 
sive control  of  the  motive  power  and  of  the  track.  Id. 

6.  The  monopoly  of  the  company,  as  a  common  carrier,  depends  wholly  upon 
this  relative  necessity,  and  cannot  be  extended  beyond  its  exigency.  Id. 

7.  But  the  company  may,  as  a  common  carrier,  exercise  any  accessorial  func- 
tions profitable  to  themselves  and  useful  to  the  public.  Id, 

8.  Freight  which  is  transportable  partly  upon  their  own  road,  and  partly  "beyond 
it,  can  be  received  by  them  as  consign e J  for  the  ulterior  destination.  Id. 

9.  They  may,  as  common  carriers,  engage  in  the  accessorial  business,  with  horse- 
power, of  collecting  freight  which  is  to  he  transported  upon  their  own  railroad, 
and  delivering  freight  at  the  places  of  destination.  Id, 

10.  But  they  cannot  monopolize  wholly  or  partly  this  accessorial  business,  or 
promote  the  monopoly  of  it  by  any  one  else,  or  appropriate  preferential  advan- 
tages  for  conducting  it,  to  their  own  profit,  or  to  that  of  any  one  else.  Id. 

11.  Express  carriers  are  not^  through  any  present  magnitude,  or  prospective 
expansion  of  their  business,  entitled  to  an  v  such  preferential  facilities  or  accommo- 
dations from  a  railroad  company  as  would  preclude  or  impede  participation  by  the 
railroad  company  or  by  any  of  the  public  in  conducting  such  Dusiness  with  equal 
advantage  on  any  scale,  great  or  small.  Id, 

12.  The  charge  by  a*  railroad  company  for  such  accessorial  service  with  horse- 
power cannot  be  imposed  upon  any  of  the  public  who  decline  to  use  it  Id. 

13.  There  is  no  difference  between  such  a  direct  overcharge  and  an  indirect  one 
made  bv  refusing  abatement  from  a  single  aggregate  charge  which  includes  it  Id. 

14.  The  charge  of  a  railroad  company  for  transporting  packed  parcels  by  rail,  of 
the  full  sum  which  would  be  payable  in  the  aggregate  if  they  were  not  packed 
and  were  charged  for  severally, 'cannot  be  ri^tfmly  imposed  upon  the  public 
generally,  or  upon  express  earners  or  other  miadle  men.  Id, 

REPLEVIN. 

1.  In  replevin  the  sheriff  is  not  bound  to  take  any  step  in  the  execution  of  the 
writ  until  ne  is  Mde  secure  by  sureties  and  safe  pledges,  etc  The  bond  is  a  con- 
dition precedent    Taylor  vs.  Express  Co,y  272. 

2.  The  service  of  the  writ  on  the  defendants  as  a  Simmons  is  void,  and  they  are 
not  bound  to  appear  and  plead.  Id. 

3.  The  entry  of  a  genend  appearance  in  iiaoh  case  is  not  a  waiver  of  the  irregu- 
larity. Id. 

REVERSAL  OF  DECISION. 

1.  When  a  court  of  last  resort  reverses  one  of  its  own  decisions,  the  change  of 
the  law  is  retrospective,  and  makes  the  law  at  the  time  of  the  first  decision  as  it  is 
declared  to  be  in  the  last  d^ision.   Dunham^s  Case,  471. 

2.  But  the  last  decision  only  changes  the  law  as  to  those  transactions  that  can 
be  reached  by  it,  and  in  the  ab^nce  of  fraud,  no  contracts  executed  are  disturbed 
by  such  retrospective  action.  Id, 
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KEVIEW. 

A  bill  of  review  will  not  be  allowed  where  complainant  alleges  that  he  has  dis- 
covered a  writing,  no  proof  of  the  contents  of  which  had  been  offered  at  the  trial, 
or  any  evidence  presented  that  search  had  oeen  made  for  it  Conrad  vs.  Ccm- 
rad,  510. 

SALE  OF  CHATTELS. 

A  sale  in  Maryland,  of  personal  property  bv  chattel  mortgage,  duly  recorded, 
is  valid  against  all  persons  without  delivery  of  possession.  SfcCabe  vs.  Bli/mire, 
615. 

The  rule  of  the  common  law  prevails  in  Pennsylvania,  hy  which  a  sale  of  per- 
sonal property,  unaccompanied  by  delivery  of  possession,  is  void  as  against  the 
intervening  rights  of  creditors  and  purchasers.  Id. 

Between  the  parties  to  such  Maryland  chattel  mortgage,  a  Pennsylvania  court 
would  enforce  its  validity.  Id, 

But  where  the  mortgagee  permits  the  mortgagor  to  retain  possession  of  the 

I>ropertv,  and  bring  it  into  Pennsylvania  and  sell  it  to  a  bona  Jtde  purchaser,  he 
OSes  all  right  to  the  property.  Id. 

SERVANT. 

There  is  no  custom  to  pay  servants  periodically.  Mccarty's  Estate^  318. 
See  NSQUOBNCB,  2,  4. 

SERVICE  OF  PROCESS. 

1.  Defendant  came  to  this  dtr  by  reason  of  a  forged  telegram,  and  was.  on  his 
arrival,  served  by  deputy  sheriff.  The  burden  of  proof  is  upon  the  plaintiff  to 
explain  how  the  deputy  sheriff  knew  of  his  arrival.   Hertner  vs.  Heiatj  274. 

2.  If  defendant  is  decoyed  into  the  jurisdiction  of  the  court  by  the  plaintiff,  or 
by  any  one  on  his  behalf,  the  service  will  be  set  aside.  Id, 

3.  A  })arty  attending  an  equity  cause  before  an  examiner  is  privileged  from  the 
service  of  a  summons.   Muadeson  vs.  Prizer^  65. 

SHERIFF. 

1.  The  sheriff  is  liable  for  the  custody  of  a  defendant  taken  in  execution  under 
a  ca.  sa.,  although  the  defendant  is  afterwards  discharged  by  the  decree  of  an  insol- 
vent court.   Hopkinson  vs.  L^tdsy  6. 

2.  The  creditor  has  two  concurrent  remedies,  and  his  appearance  as  a  claimant 
in  bankruptcy  against  the  defendant  does  not  affect  his  right  to  proceed  against 
the  sheriff  for  the  escape.  Id. 

3.  A  sheriff  is  not  liable  for  non -service  upon  a  non-resident  when  he  followed 
the  instructions  and  directions  of  the  plaintiff.   Hamilton,  vs.  Lylt^  98. 

4.  The  court  will  not  adjudicate  the  rights  of  claimants  to  a  fund  in  the  hands 
of  the  sheriff  raised  by  an  execution.   The  sheriff  must  distribute  the  fund  him- 

•   self  at  his  own  peril,  or  pay  it  into  court.   Frcytag  vs.  Bamford^  211. 

5.  The  holding  of  an  inquisition  upon  real  estate  levied  under  a  fieri  facias  is  a  - 
judicial  act  involving  the  exercise  of  judgment  and  discretion.   The  sheriff  must, 
therefore,  perform  it  himself;  it  cannot  be  done  by  his  deputy.   Haberslroh  vs. 
Tobey,  614. 

SHERIFFS  SALE. 

Purchaser  at  sheriff^s  sale,  whose  interest  is  swept  away  by  another  sale  under 
a  paramount  incumbrance,  has  a  right  to  come  in  on  tho  fund.  Jacoby's  Estate^  31 1 . 

SHIPPING. 

1.  Qu^BE. — Does  a  ship's  husband  stand  in  such  a  relation  to  the  owners  that 
his  ratification  of  a  loan  to  the  master  for  the  use  of  the  ship  is  prima  facie  evi- 
dence against  them  ?  Semble^  no.   Baring  vs.  Soxtder^  20. 

2.  A  laden  boat  which  having  no  sail,  oars,  or  other  motive  power  of  its  own,  is 
drawn  by  horses  through  a  canal,  and  from  thence  through  navigable  waters  of 
the  United  States,  by  a  steamer,  to  a  market,  is  not  within  the  cTescription  of  a 
ship  or  vessel  in  the  act  of  Congress  of  18th  Februarv,  1793,  **for  enrolling  and 
licensing  ships  or  vessels  to  be  employed  in  the  coasting  trade  and  fisheries,  and 
for  rejjulating  the  same."    The  United  States  vs.  TJie  Canal-boat  Ohio^  448. 

3.  The  applicability  of  the  act  is  not,  in  this  respect,  enlarged  or  altered  by  the 
act  of  20th  of  July,  1846,  exempting  such  canal  Doats  without  masts  or  steam- 
power  as  were  then  by  law  required  to  be  registered,  licensed,  or  enrolled  and 
licensed,  from  hospitardues  an<l  from  official  fees,  etc. — or  by  the  tonnage  measure- 
ment act  of  the  6th  of  May,  1864 — or  by  any  other  legislation  of  Congress  in 
which  the  phrase  vessel ^  or  ships  and  vessels,  may  have  been  variously  defined  or 
applied.  Id, 
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SHIPPING— (Continued.) 

4.  The  board  of  health  have  not  an  unlimited  arbitraiy  right  to  detain  a  vessel 
after  there  is  no  longer  an  app^rance  of  malignant  disease  upon  it  Sumner  ys. 
The  OUy,  408. 

5.  A  consignee  who  has  a  right  to  designate  where  to  discharge  the  cargo  must 
select  a  suitable  and  safe  place  for  its  discharge.   Rohbim  vs.  Welsh,  409. 

6.  Freight  allowed  upon  car^o  destro)red.    The  Juliet  C.  dark  vs.  Welsh,  469. 

7.  Wharfage  is  not  recoverable  in  admiralty.   Storage  Co.  vs.  The  Thomas,  364. 

8.  In  the  absence  of  contract,  the  builders  of  a  vessel,  furnishing  material,  are 
its  owners;  the  law  casts  the  ownership  upon  them.  Estaie  of  The  Reany 
Works.  620. 

9.  Tne  result  may  be  varied  by  contract.  The  builder  may  waive  the  benefit  of 
his  position  as  respects  himself.  But  if  his  secret  waiver  of  this  right  may  deprive 
the  materialmen  and  mechanics  of  the  privilege  of  treating  him  as  owner,  and 
thus  defeat  their  liens,  the  act  of  assembly  (13th  June,  1836,  sec.  1,  Purdon's  Digest, 
p.  62)  would  seem  to  be  a  delusion.  Id. 

10.  In  a  contract  for  building  a  ship  occurred  the  following  provisions:  "All 
payments  made  by  the  party  of  the  second  part  (for  whom  the  vessel  was  to  be 
constructed)  shall  be  considered  as  constituting  ownership  of  ship  so  far  as  ad- 
vanced." Held,  that  the  language  "  so  far  as  advanced,"  had  reterence  to  pay- 
ments in  advance  of  delivery,  and  did  not  relate  to  the  yeasel,  nor  transfer  the 
ownership  so  far  as  the  structure  was  completed.  Id. 

STATUTES.  See  Ck)EPOBATiON,  1.  Constitutional  Law. 

STREETS.  See  City  op  Philadblphia,  1,  2,  3,  4, 6,  7,  8,  9. 

SURETY. 

1.  .  Where  an  administrator  had  embezzled  personal  assets,  and  real  estate  was 
sold  and  applied  to  pay  the  debts,  his  sureties  on  his  administration  bond  are 
liable  to  the  heirs  in  an  action  on  the  bond.  Commontoealth  el  al,  vs.  KeU  et  al., 
140. 

2.  A  surety  in  a  capias  bond  is  not  liable  where  the  judgment  is  entered  by 
agreement  a^inst  one  only  of  the  defendants  in  the  original  suit,  and  tlie  judg- 
ment being  in  effect  converted  into  a  contract  to  deliver  stock.  Commonwealth 
to  use  vs.  Clay,  121. 

3.  A  promise  "to  be  responsible"  for  the  contract  of  another  is  merely  a 
guarantee  and  not  a  suretyship.   Bickel  vs.  Auner,  499. 

4.  Action  against  surety  on  a  paymaster's  bona,  where  penalty  of  bond  was 
<  20,000,  and  jury  found  verdict  in  favor  of  the  government  for  $25,679.42  :  Held, 
That  the  plainti'ff  was  entitled  to  judgment  for  tne  penalty  ($20,000)  of  debt,  and 
for  the  interest  upon  that  sum  in  the  nature  of  damages,  from  the  commeucemept 
of  the  suit  to  the  entry  of  the  judgment ;  the  aggregate  amount  not  exceeding, 
however,  the  sum  awarded  by  the  verdict.    United  StcUes  vs.  Meeker,  470. 

See  Landlord  and  Tenant,  I,  5.  Equity,  11. 

TAXATION,  STATE. 

1.  The  act  of  April  24, 1874,  for  the  taxation  of  corporations,  does  not  repeal  the 
6th  section  of  the  act  of  May  1,  1868,  either  in  terms  or  by  implication ;  it  only  pro- 
vides additional  security  for  the  payment  of  the  State  taxes.  Whelen  vs.  Kail- 
road  Co.,  220. 

2.  In  retaining  the  tax  from  .dividends,  the  Catawissa  Railroad  Company  must 
deduct  it,  pro  rata,  from  the  dividends  on  the  old  preferred  and  the  new  preferred 
stock.  la, 

TAXATION,  UNITED  STATES. 

1.  An  assessor  of  internal  revenue  has  power  to  reassess  the  income  tax  of  a 
citizen  who  has  already  paid  the  tax  first  assessed  against  him.  Doll  vs.  Evans, 
364. 

2.  The  imposition  of  an  addition  of  one  hundred  per  centum  as  a  penalty  for 
the  return  of  a  false  or  fraudulent  valuation  is  constitutional.  Id. 

3.  Dividends  declared  and  payable  by  railroad  companies  during  the  last  five 
months  of  IS70  are  not  liable  to  taxation  bv  the  United  States.  A  seizure  by  col- 
lector of  United  States  revenue  is  illegal,  iteading  Railroad  Co.  vs.  Kenney,  403. 

TAX  SALES.  See  Vendor  and  Vendee,  6, 6. 
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TRADE  MARK. 

1.  Property  in  the  name  of  a  trade  or  busineas  has  become  as  well  established  as 
in  any  other  thing.    Winsor  vs.  Clyde.,  573. 

2.  Title  to  property  in  the  name  '*  Keystone  Line,"  acquired  by  many  years' 
certain  exclusive  appropriation  and  use  of  it  by  shippers  of  merchandise  who  did 
not  own  the  vessels  employed  by  them,  will  be  protected  in  equity.  Id, 

3.  The  use  of  the  name  while  the  shippers  were  agents  for  a  steamship  companv 
is  a  mere  license  and  gives  no  right  to  its  use  alter  the  agency  is  terminated.  Id, 

TRESPASS. 

The  building  of  a  wall  upon  another's  land  is  a  continuing  trespass,  as  long  as 
the  wall  is  unlawfully  maintained  there,  and  where  a  recovery  has  been  had  in  an 
action  of  trespass  for  the  erection  of  it,  a  new  action  of  trespass  may  be  brought  for 
its  maintenance,  and  the  former  recovery  and  satisfaction  will  I>e  no  defence  as 
to  any  damages  accruing  after  the  issue  of  the  writ  in  such  action.  Dill  vs. 
McClotkey,  76. 

TROVER. 

1.  Where  there  has  been  neither  a  tortious  taking  nor  a  tortious  withholding  of 
the  plaintiff's  goods  he  cannot  maintain  trover.    Bunting  et  al.  vs.  Dessau,  31. 

2.  The  plaintiff  sold  and  delivered  goods  to  the  defendant,  the  delivery  to  be  con- 
sidered conditional  until  they  were  paid  for  within  ten  days.  The  plaintiffs  not 
having  demanded  the  goods  at  the  expiration  of  the  credit,  and  having  delayed 
to  make  any  demand  until  nearlya  month  afterwards,  and  the  defendant  having 
sold  the  goods  in  the  mieantlme :  Held,  that  the  plaintiffs  could  not  maintain  trover 
against  the  defendant.  Id, 

TELEGRAPH  COMPANY. 

1.  Actual  notice  of  a  regulation  that  telegraph  company  will  not  be  liable  for 
error  in  message,  unless  repeated,  must  be  proved  to  excuse  negligence.  Harris 
vs.  The  Telegraph  Co.^  88. 

2.  Whether  the  receiver  of  a  telegram  could  be  bound  by  such  a  rule  discussed.  Id, 

3.  A  regulation  that  a  telegraph  company  will  not  be  responsible  for  the  cor- 
.  rectness  of  messages  unless  repeated,  is  not  so  far  contrary  to  private  interest  or 

the  public  good,  as  to  justify  a  court  of  justice  in  pronouncing  it  void.  Passmore 
vs.  Tkc  Telearaph  Co,,  98. 

4.  As  to  the  time  wnen  a  contract  becomes  binding,  by  letter  or  telegram,  dis- 
cussed. Id, 

TRUST  AND  TRUSTEE. 

1.  The  Common  Pleas  may  appoint  a  successor  to  a  trustee  appointed  by  will, 
where  it  is  a  distinct  and  collateral  trust  and  can  be  exercised  independently  of 
the  executorship.   Anderson  vs.  Hensiey,  14. 

2.  Where  duties  are  required  of  trustees,  to  invest,  pay  over,  etc.,  and  where  the 
trust  is  for  the  use  of  a  married  woman  for  life,  remamder  to  her  children,  the 
trust  is  alive  and  will  be  maintained.   Kecnt^s  EstaU,  339. 

3.  Trustees  will  only  be  appointed  where  the  trusts  require  personal  attention 
or  active  duty,  or  the  exercise  of  a  power.    GauVs  Estate,  333. 

4.  A  trust  may  exist  though  a  trustee  be  not  named.    Craige  vs.  Craige,  545. 

6.  A  clearly  expressed  intention  of  a  testator  who  had  the  right  of  private 
dominion  over  his  own  property,  should  not  be  destroyed.  Id. 

6.  Public  policy  demands,  even  in  doubtful  cas4s,  the  widest  latitude  of  con- 
struction where  the  rights  of  married  women  are  to  be  protected.  Id, 

7.  A  testator  directed  as  follows :  "/  give  and  bequeath  to  each  of  my  children 
an  eqit/il  portion  of  my  estate,  that  portion  that  will  be  for  my  daughters,  Emily 
and  Matilda,  to  be  invested  in  safe  securities,  and  the  interest  to  be  paid  to  them, 
Sliould  either  of  them  die  without  issue,  then  to  be  divided  with  my  other  heirs," 
At  the  date  of  the  will  and  the  death  of  testator,  both  daughters  were  married  and 
are  still  covert:  Held,  that  these  expressions  of  the  testator  created  an  active 
operative  trust  for  the  married  daughters'  portions,  the  duties  of  which  required 
constant  Activity  on  the  part  of  the  trustee.  Id, 

8.  No  attention  is  to  be  paid  to  the  language  of  the  will  which  declares  that 
'^should  cither  of  them  {daughters)  die  without  issue,  then  to  be  divided  with  my 
other  heirs,"  because  if  a  trust  for  the  sole  and  separate  use  of  these  marrieil 
daughters  exkts,  their  estate  is  an  equitable  one,  and  the  rule  in  SheUy's  case  can- 
not appy.  Id, 

9.  Where  trust  Ainds  are  invested  in  securities  not  recognized  as  legal  invest- 
ments, and  not  specifically  bequeathed  or  given,  the  trustee  has  prima  facie  an 
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TRUST  AND  TRUSTEE— (Continued.) 

implied  power  to  change  the  investment,  and  a  corporation  permitting  a  proper 
tmnsfer  of  sach  securities,  npon  a  sale  thereof  by  the  trustee,  is  not  liable  for  a 
'breach  of  trust  by  him.   JfcJuurtrie  vs.  Peniuryhania  Co.,  629. 

10.  The  trustee  cannot  delegate  his  discretion  either  to  another  or  to  a  co-trustee. 
And  a  corporation  ]>crmitting  a  transfer  of  its  stock,  held  as  a  trust  investment,  by- 
one  of  two  trustees  transferring  the  same  as  trustee  and  as  attorney  in  fact  of  a 
non-resident  trustee,  under  a  general  power  of  attorney  by  which  the  whole  man- 
agement  of  the  trust  estate  is  delegated,  is  responsible  for  the  consequences  of  a 
breach  of  trust  by  such  trustee.  Id. 

11.  Duties  aud  liabilities  of  trustee  discussed  as  to  mixing  trust  funds,  refusal 
to  exhibit  books,  etc.   SeyferVs  EttaU,  320. 

12.  Commission  on  corpus  of  trust  fund  reduced  to  one  and  a  quarter  per  cent. 
HemphiWa  EstaU,  486. 

See  Gdardian.   Will,  2,  3,  4,  5, 13, 15, 18,  22. 

VENDOR  AND  VENDEE. 

1.  The  right  of  rescission  cannot  be  exercised  until  every  practicable  means  has 
been  taken  to  restore  thinj^  to  their  original  position.   Bell  V9,  Harlman^  1. 

2.  Purchaser  is-  not  obliged  to  make  inquiries  as  to  the  title  from  one  who,  by 
deed  duly  acknowledged,  has  emphatically  declared  that  his  interest  is  at  end.  la. 

3.  Where  a  purchaser  of  a  farm  agreed  to  make  further  payment  on  a  resale  : 
ffeldj  that  he  was  not  bound  to  pay  until  he  sold,  nor  to  sell  at  a  sacrifice.  The 
power  of  an  agent  is  limited  to  his  employment    Carson  vs.  Cochran.  21. 

4.  A  vendee  of  real  estate,  who  has  bargained  for  a  good  and  marketable  title, 
will  not  be  compelled  to  accept  the  property  if  it  is  bnrthened  with  a  building 
restriction  which  will  impair  its  enjoyment  or  affect  its  marketable  v^i:^.  Lesley 
vs.  Morris^  110. 

5.  Such  a  restriction  created  by  the  covenant  of  a  former  owner  is  not  removed 
by  a  subsequent  judicial  sale  for  taxes.  Id. 

6.  Whether  a  vendee  is  bound  to  accept  a  tax  title  duhUatur,  Id. 

7.  It  is  not  a  defence  to  an  action  for  the  purchase-money  that  incumbrances  or 
defects  of  title  existed  at  the  time  of  action  brought,  if,  at  the  time  of  trial,  they 
have  been  removed  or  cured.  Id, 

VOTERS. 

Under  the  word  "freemen"  in  the  constitution  of  Pennsylvania,  Article  III., 
sec.  1,  the  right  of  voting  is  confined  to  citizeus  of  the  male  sex.  Bumham  vs. 
Luning^  241. 

WARRANT  OF  ARREST. 

1.  A  warrant  of  arrest  under  act  of  July  12,  1842,  can  only  be  issued  where 
the  fraud  alleged  grows  out  of  the  fraudulent  contraction  of  the  debt  HamiU  vs. 
Bawlston  <fe  Co.,  52. 

2.  In  a  proceeding  on  a  warrant  of  arrest  under  the  act  of  1842,  if  there  is  a 
doubt  of  defendant's  fraud,  it  is  to  go  in  his  fevor.   Artman  vs.  Bell^  237. 

3.  Fraud  is  not  to  be  presumed  f^ni  the  incorrectness  of  a  defendant's  expressed 
estimate  of  the'value  of  his  property.  Id. 

4.  A  composition  between  deotor  and  creditor  shows  a  ratification  of  the  sale  of 
goods.  Id. 

5.  An  assignment  for  creditors  is  persuasive  evidence  that  the  assigned  property 
was  not  bought  with  fraudulent  intent  Id, 

WAY. 

1.  A  right  of  way  appurtenant  to  land  is  appurtenant  to  every  part  of  it,  and  « 
if  the  owner  divides  it  into  several  tracts,  the  grantee  of  each  tract,'  however  small, 
has  an  equal  right  of  way  over  the  servient  land.    Walker  vs.  Gerhard^  116. 

2.  The  owner  of  land  to  which  a  right  of  way  over  other  land  is  appurtenant, 
cannot  enlarge  his  easement  by  the  purchase  of  adjoining  tracts,  but  the  fact  that 
he  is  making  an  illegal  or  excessive  use  of  the  way  in  connection  with  the  adjoin- 
ing tracts,  does  not  entitle  the  owner  of  the  servient  land  to  interrupt  the  way  as 
to  the  original  dominant  land.  Id. 

3.  The  remedy  is  by  action  for  the  illegal  or  excessive  use  of  the  way.  Id. 

WHARFAGE. 

1.  Is  not  the  subject  of  a  libel  In  admiralty.  The  remedy  in  the  common  law 
courts  is  adequate.  Storage  Co,  vs.  The  Thomas^  364. 
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WHARVES. 

1.  The  court  will  not  sanction  the  act  of  the  board  of  wardens  in  granting  a  license 
to  erect  movable  platforms.   Bailey's  AppecU,  506. 

2.  It  is  inequitable  to  the  rights  of  adjoining  dook-owners,  to  curtail  the  width 
of  their  docks  hy  such  structures.  Id, 

3.  A  lease  from  the  ciijr  of  a  wharf  and  landing,  does  not  give  the  tenant  a  right 
to  store  street  dirt  on  its  whole  length,  the  wharf  being  part  of  the  street. 
StrtUhera  et  al.  vs.  Bickley  et  oU.,  539. 

WIDOW.  See  Will,  15, 16, 19,  20. 

A  widow  electing  to  take  her  $300  exemption  out  of  real  estate  must  proceed 
according  to  act  of  November  27,  1866.   Brennflock's  Estale,  324. 

VTLLL. 

I.  Probate  of  a  written  republication  of  a  will  must  be  the  same  as  the  proof 
required  to  establish  the  will.   Francis  Smith's  WiU,  362. 

z.  A  testatrix  devised,  an  estate  to  her  executors  in  trust,  to  pay  the  income  to 
her  son  for  life,  the  same  not  to  be  liable  for  the  payment  of  his  debts ;  and  after 
the  son's  death,  in  trust,  to  transfer  the  propertjr  to  his  children,  with  remainder 
over  in  case  the  son  should  die  without  leaving^  issue :  Held,  that  the  income  pay- 
able to  the  son  was  not  liable  to  execution  by  his  creditors.  Btichtnan  vs.  Wolbert, 
Executor,  207. 

3.  A  devise  of  a  residuary  estate  iu  trust,  one  moiety  to  be  conveyed  to  A  on  her 
attaining  the  age  of  twenty-ei^ht  years,  the  other  moiety  to  B  on  Kis  attaining  the 
like  age,  with  a  gift  over  on  either  dving  under  that  age,  of  his  or  her  moiety,  in 
trust  for  the  survivor,  gives  a  vested  equitable  estate  to  each,  in  order  that  the 
clear  intent  of  the  testator,  that  the  issue,  in  the  event  of  death  under  such  age, 
leaving  issue,  should  take,  may  be  carried  out   Butler  vs.  Butler,  269. 

4.  A  limitation  for  the  accumulation  of  income,  until  a  minor  attains  the  age  of 
twenty-eight  years,  becomes  void  on  his  attaining  full  age,  by  the  provisions  of 
the  ninth  section  of  act  of  April  18,  1853,  Pamph.  L.  507.  id. 

5.  An  evident  intention  that  a  devisee  should  not  have  possession  and  dominion 
over  the  principal  of  the  estate,  until  he  arrives  at  the  age  of  twenty-eight  years, 
is  certainly  lawful,  and  a  trust  created  to  give  effect  to  such  intention  is  an  active 
trust  Id, 

6.  The  bcjiuest  for  missionary  work  in  the  diocese  of  Pennsylvania  is  a  charity 
to  be  administered  upon  the  enlarged  and  liberal  principles  which  courts  of  equity 
have  always  applied  to  such  trusts.   Board  of  Missions  vs.  The  Society,  279. 

7.  The  meaning  of  a  testator  depends  upon  what  his  words  meant  at  the  time 
they  were  used.  Id, 

8.  The  plaintifis  in  this  case  were  not  the  persons  referred  to  under  the  same 
name  in  the  will.  Thev  are  not  competent  to  administer  the  trust  The  defend- 
ants are  competent,  id, 

9.  Construction  of  will—The  word  "  or  "  read  "  and,"  to  give  effect  to  the  mani- 
fest interest  of  the  testator  as  gathered  from  the  whole  will.   Boyd's  Estate,  337. 

10.  A  devise  to  "  ray  daughter  E.,  and  her  children — their  children  taking  her 
mother's  share,"  gives  to  the  daughter  a  life-estate  only,  and  not  a  fee.  Estate  of 
Isaac  R.  Smith,  248. 

II.  The  words  "leaving  no  issue,"  coupled  with  the  words,  "in  case  of  the 
decease  of  either  of  them,'*  would  primarily  be  construed  to  mean  not  death  at  an 
indefinite  time,  but  this  rule  may  be  made  to  bend  before  the  intent  of  the  tes- 
tator.  Shiver's  Estate,  354. 

12.  Testator  directed  his  burial  lot  to  be  improved.  He  owned  no  lot^  but  had 
selected  one :  Held,  the  ey-pres  doctrine  required  the  executor  to  bury  him  in  and 
improve  the  selected  lot.   Benison's  Estate,  355. 

13.  The  will  in  this  case  held  to  create  a  trust  for  each  of  the  children,  which 
expired  only  on  their  respectively  attaining  the  age  of  twenty-eight  Dimond  vs. 
IHmond,  215. 

14.  An  estate  given  to  A  for  life  with  remainder  to  his  children  living  at  his 
death,  or  the  issue  of  deceased  children,  gives  A  only  an  estate  for  life.  OauVs 
Estate,  333. 

15.  Under  a  direction  in  a  will  to  pay  over  to  testator's  widow  the  whole  income 
of  two-thirds  of  his  estate,  devised  in  trust  for  his  children,  to  be  used  and 
applied  by  her  to  the  maintenance,  support  and  education  of  the  children,  the 
whole  income,  however  large^  must  be  paid  to  the  widow.   Biddle's  Estate,  324. 

16.  Whether  the  widow  is  entitled  to  a  beneficial  interest  in  such  income. 
Qucere,  Id, 
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WILL— (Continued.) 

17.  Testator  gave  to  his  nephew  an  annuity  of  $1000  during  life,  with  a  further 
provision  that  it  should  be  paid  to  him  in  ))er8on  only,  on  his  personal  applica- 
tion ;  and  that  if  he  should  not  so  apply  in  five  years,  then  such  yearly  sums 
uncalled  for  should  fall  into  the  residuary  estate.  *The  annuitant  died  just  as  he 
was  starting  on  a  voyage  to  claim  his  annuity,  within  the  five  years :  Hdd^  that 
the  annuity  was  vested,  and  that  the  condition  was  a  condition  subsequent,  marie 
impossible  by  the  act  of  God.  The  sums  accrued  were  therefore  awarded  to  ihe 
annuitant's  administrator.   HuichM  Estate^  300. 

18.  Testator  devised  to  his  wife  in  trust  for  herself  and  children  and  after  a  certain 
time,  "  if  the  executor  thinks  it  may  be  more  productive^  the  property  to  be  sold  and 
the  money  divided."  The  narties  'by  deed  agreed  to  take  tne  land  as  personally, 
they  lately  have  sold  it,  ana  a  purchaser  alleging  title  in  the  executor,  asked  the 
court  to  order  him  to  convey :  Jleid^  that  this  was  not  a  mere  naked  power,  and 
the  executor  directed  to  c^nvev  to  the  purchaser  any  title  held  by  him,  and 
allowed  $1000  for  his  services.    'TwaddeWs  Estate,  316. 

19.  In  a  devise  to  a  wife  during  life  or  widowhood,  the  widow  is  entitled  to  tJie 
custody  of  the  personal  estate  on  her  giving  security  as  required  by  the  act  of 
assembly.    CamelTs  EstaU,  322. 

20.  The  real  estate  vests  in  her  also  during  life  or  widowhood,  subject  to  the 
trusts  for  the  maintenance  and  support  of  her  children.  Id. 

21.  A  devise  to  a  church  by  will,  dated  February  10,  and  the  testator  dying 
March  9,  is  void.  Id, 

22.  A  devise  of  real  estate  to  trustees  to  pay  net  income  to  a  son  of  testator  for 
life,  and  after  his  death  to  such  persons  as  would  be  entitled  if  the  son  had  die<l 
intestate  seized  of  the  estat«:  Held,  that  although  no  estate  vested  in  the  son,  his 
wife  surviving  him  was  entitled  under  the  will  to  the  ineome  one-third  of  this 
estate.  Binc^t  JSslaU,  325. 
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